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ADVEETISEMENT 


TO THE^SECOND EDITION. 


A NEW edition of this work having been speedily called 
for, the writer is induced to hope that its general 
plan has met the approbation of the profession, and'under 
these circumstances he has endeavoured .to render it as 
complete as possible. 

The first editioNl embraced only that portion of the se- 
cond volume of Blackstone’s Commentaries which is in- 
cluded in p. 16 to p. 382, being the Law relating to Real 
Property. The present edition contains the whole of the 
second volume, and comprises the Law of Real and Personal 
Property. In the first edition the chapters on the Feudal 
System and on Ancient Tenures were omitted. It has 
been thought advisable in the present edition to restore 
them, as well as all those passages omitted, and thus to 
present to the reader the complete wprk of Blackstone, 
incorporating the. alterations down to the present time. 
The Editor has also revised his former labours, adding the 
statutes and decisions since the first^edition wds published. 

He takes this opportunity of gratefully acknowledging 
several corrections and suggestions which have beenmaia 
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to him. He fears^ however, that many still occur to 
the reader j but he trusts that, considering the extent and 
labour of the whole updertaking, they may meet with some 
indulgence. He has been encouraged by the favourable 
reception of the present volume, to edit the other volumes 
of Blackstone on the same plan. The first book is already 
j^llibllshed, the third is in the press, aUd will appear imme- 
diately j and the whole four books will be forth^th com- 
pleted. 


4 , Lincoln 8 Inn Old Square ^ 
April 6 , 1840 . 



INTRODUCTION. 


The principles which govern the enjoyment and the ali^ 
ation of if^eal and Personal Property are of almost uni- 
versal interest. Some acquaintance with them is requisite 
for irfahaging, with safety and propriety, many of the 
common occurrences of life ; and a familiarity with them 
will perhaps be found more useful than any other branch 
of legal learning. 

The second volume of Mr. Justice Blackstone’s Com- 
mentaries has long been recognized as the most popular 
introduction to a knowledge of this subject. Its publica- 
tion may be said to have formed an era in the history of 
th<|Law of Propilrty. It rendered this most difficult body 
of law comparatively easy of comprehension, and it is 
constantly referred to by all classes of the community, 
and more particularly by the law student, for information 
respecting it. The only drawback at the present day to 
its practical use— obviously a great one — is, that since it 
was written the law relating both to Real and Personal 
Property has been materially altered, both by the legisla- 
ture and by judicial decision. Indeed, in many parts of 
this volume, the Commentaries must now be considered 
chiefly valuable rather as containing a history of the law, 
down to the time of the author, and as a full exposition of 
what the law then was, than as shewing how it stands at 
the present day. Still, however, in those parts, which have 
not been altered, this work remains unrivalled for clear- 
ness and accuracy, and for conveying all that for general 
purposes need be known, in a style the most beautiful, and 
with an authority inferior to ig^ne. 
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Under these circumBtances it seemed worthy of consi- 
deration whether the work might not be adapted to pre- 
sent usC) by incorporating the alterations which have been 
made since It was written ; thus endeavouring to render 
it what it was originally^— a brief but authentic statement 
of this branch of the law. In pursuance of this idea, — 
which the writer may take the liberty of stating has long 
been a favourite one with him — this volume was under- 
taken. 

If any precedent were necessary for separati% a por- 
tion of a legal work from the rest, and making it a distinct 
work, he may be permitted to refer to one of the most 
popular text books in the profession — Coke upon Littleton, 
which, it need hardly be stated, forms the first of Lord 
Coke’s Institutes, and has long been in general use in a 
separate form, with annotations by various editors. In- 
deed much convenience may be found in separating the 
volumes of Blackstone for practical use, and rendering 
each complete in itself.* 

Having, said thus much on the general design, ^he 
writer has now to request attention to the particular alte- 
rations he has made in the text of Blackstone. 

These it was at one time intended to have shewn by 
brackets or other distinctive marks, and this would Ijave 
been greatly preferred ; but after much consideration this 
plan was abandoned, as almost every page being altered, 
it appeared likely to perplex the reader, especially the 
student. All that has been done, therefore, is to insert 
in the side margin, a reference to the page of Blackstone, 
by attending to which it may easily be seen, if desired, 
wl|at alterations and omissions have been made ; and this 
perhaps will be found a useful practice for the student. 

All that is attempted in this work, is to fix the Princi- 

* The first Tolome of Blackstone is referred to throughout this volume, 
as The JUghti of Perten* i the third, as Private Wrmg$i and the fourth, as 
PviKe Wrong!. 
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pies of the present Law of. Real and Personal Property. 
And it has been endeavoured by the present writer to ntake 
as few alterations in the text as possible; and those [that 
have been made, although they have been supported by 
authorities, are proposed with great diffidence. . The only 
transposition which the writer found himself called on to 
make, was, to bring the subject of Uses and Trusts into a 
seperate and early chapter, instead of leaving it to be in-, 
troduced incidentally in the chapter on Alienation by 
Deed. %e considers himself justified in doing thih, inas- 
much as the doctrine of Uses and Trusts pervades the 
wholp law of Real Property, and few^iparts of it can be 
rightly understood without some knowledge of this doc- 
trine. It would have been easy to have enlarged many 
parts of the work ; and the writer was much tempted to 
do this, especiallly in the chapter on Uses and Trusts. It 
was thought however better, on tllte whole, to leave the 
work, where it continues unaltered, as it was, and to refer 
the reader Jto other books for information. 

*The writer cannot offer this work to the public without 
great diffidence. He can only console himself against any 
charge of presumption which may be made against him, 
with the thought that he has sincerely endeavoured to 
sijjitooth the way of the student, to whom he now begs to 
address the encouraging words quoted from Lord Coke by 
Black stone at the close of his inquiries on the law of 
Real Property ; ‘‘ Albeit the student shall not at any one 
day, do what he can, reach to the full meaning of all ♦liat 
is here laid down, yet let him no way discourage himself, 
but proceed, for on some other day, in some oth^r place,^^ 
(or perhaps, adds Blackstone, upon a second perusal of 
the same,) “ his doubts will be probably removed.’’” 


Proeme to IsOlnstit. 



ERRATA & ADDENDA. 


Page 40, 1. 3 from bottom, add stat. 4 W. 4, e. 22, s. 2, by which annui- 
ties and annual pigments are apportioned,** 

, , , .42, 1. 24, here also add reference to stat. 4 W. 4, c. 22, s. 2, 

....122, 1, 15 to 20, the rule here laid down is altered by 1 Viet, 
c, 26, 8. 28, stated post^ p. 411, 412. * ^ 

.... 180, n. for 12 Edw. I, c.^J8, raffifl^tEdw, I, c. 18. 

. . . .323, n. y, for 3 & 4 W. IV, read 2 & 3 W. IV, 
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CHAPTER THE FIRST. 

OP PROPERTY IN GENERAL. 

Thb objects of otir inquiry in this volume will be th^jnra Riiiu* of 
rerunti or those rights which a man m.ay acquire in and to nsiin Wdo* 
such external things as are unconnected with his person. 

These are what the writers on natural law style the rights 
of dominion, or property, concerning the nature and origi* 
nal of which I shall first premise a few observations, before 
I proceed to distribute and consider its several objects. 

There is nothing which so generally strikes the imagi- their origin, 
nation, and engages the affections of mankind, as the [ 2 ] 
right of property; or that sole and despotic dominion 
which one man claims and exercises over the external 
things of the World, in total exclusion of the right of any‘ 
other individual in the universe. And yet there are very 
few that will give themselves the trouble to consider the 
original and. foundation of this right. Pleased as we are 
with the possession, we seem afraid to bok back to the 
means by which it was acquired, as if fearful of some 
defect in our title ; or at best we rest satisfied with the 
decision of the laws in our favour, without examining the 
reason or authority upon which those laws have been 
built. We think it enough that our title is derived by the 
grant of the former proprietor, by descent from our an-, 
cestors, or'-by the last will and testament of the dying o 
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Founded in 
the will of 
I lie Creator. 


[ 3 ] 


owner ; not caring to reflect tliat (accurately and strictly 
speaking) there is no foundation in nature or in natural 
law, why a set of words upon parchment should convey 
the dominion of land ; why the son sl^uld have a right to 
exclude his fellow-creatures from a determinate spot of 
ground, because his father had done. so before him; or 
why the occupier of a particular field or of a jewel, when 
lying on his death-bed, and no longer able to maintain 
possession, should be entitled to tell the rest of the world 
which of them should enjoy it after him. These in(|uirics, 
it must be owned, would be useless and even troublesome 
in common life. It is well if the mass of mankind will 
obey the laws when made, without scrutinizing too nicely 
into the reasons for making them. lint, when law is to 
be considered not only as a matter of practice, but also as 
a rational science, it cannot be improper or useless to 
examine more deeply the rudiments and grounds of these 
positive constitutions of society. 

In the beginning of the w orld, w’c are informed by holy 
writ, the all-bountiful Creator gave to man “dominion 
over all the earth ; and over the fish of the sea, and over 
the fowl of the air, and over every living thing that moveth 
upon the earth.”*' This is the only true and solid foun- 
dation of man’s dominion over external things, whatever 
airy metaphysical notions may have been started by fan- 
ciful writers upon this subject. The earth, therefore, and 
all things therein, are the general property of all mankind, 
exclusive of other beings, from the immediate gift of the 
Creator. And while the earth continued bare of inhabi- 
tants, it is reasonable to suppose that all was in common 
among them, and that every one took from the public 
stock to his own use such things as his immediate neces- 
sities required. 

'These general notions of property were then sufficient 
to answer all the irurposes of human life; and might 
perhaps still have answered them, had it been possible for 
mankind to have rpmained in a state of primeval sim- 
plicity: as may be collected from the manners of many 
American nations when first discovered by the Europeans : 
and from the ancient method of living among the first 
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Europeans themselves, if we may credit either the memo- 
rials of them preserved in the golden age of the poets, or 
the uniform accounts given by the histori.ans of these 
times, wherein “ eran^ omnia communia et indivisa om- 
nibus, veluli unum cunciis patrimoninm cssefJ’” Not cmnnumiivn 

' ^ of yoods 111 

that this communion of tjoods seems ei’er to have been tueMtnrst 

. , . 1 ^ Ill assy's lo wiiat 

applicable^ even in the earliest ages, to oiiglit but the eonfined. 
substance of the thing ; nor could it be extended to the 
use of it. For, by the law of nature and reason, he, who ’ 
first began to use it, acquired therein a kind of transient 
property, that lasted so long as he was using it, and no 
longer :® or, to speak %vith greater precision, the right of 
possession continued for the same time only that the act 
of possession lasted. Thus the ground was in common, 
and no part of it was the permanent property of .any man 
in particular ; yet whoever was in the occupation of any 
determined spot of it, for rest, for shade, or the like, 
acquired for the time a sort of ownership, from which 
it would have been unjust, and contrary to the law of 
nature, to have driven him by force : but the instant that • 

he quitted the use or occupation of it, another might [ 4 ] 
seize it, without injustice. Thus also a vine or other tree 
might be said to be in common, as all men were equally 
entitled to its produce ; and yet any priviite individual 
might gjiin the sole property of the fruit which he had 
gathered for his own repast. A doctrine well illustrated 
by Cicero, who compares the world to a great theatre, 
which is common to the public, and yet the place which 
any man has taken is for the time his own.^ 

But when mankind increased in number, craft, and am- Necessity 
bition, it became necessary to entertain conceptions of only tlie 
more permjment dominion ; and to .appropriate to indi- staiire also 
viduals not the immediate use only, but the very substance 
of the thing to be used. Otherwise innumerable tumults 
must have arisen, and the good order of the world been 
continually broken and disturbed, while a variety of per 
sons were striving who should get the,first occupation of 
the same thing, or disputing which of them had actually 

’’ Justin. 1. 43, c. 1, commune ait, recto tamen <iici potest, 

* Barbeyr. Puffr. 1. 4, c. 4. ejm esse eum (octmi quern quisqne ocew- 

** Qutmmhnodum t heat runty rum par it, De Fin, I, 3, v, 20. 
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gained it. As human life also grew more and more re- 
fined, abundance of conveniences were devised to render 
it more easy, ^commodious and agreeable ; as, habitations 
for shelter and safety, and raiment for warmth and de- 
‘Cency. But no man would be at the trouble to provide 
either, so long as he had only an Usufituctuary property in 
them, which was to cease the instant that he quitted pos- 
session ; — if, as soon as he walked out of his tent, or 
pulled off his garment, the next stranger who came by 
would have a right to inhabit the one, and to wear the 
other. In the case of habitations in particular, it was 
natural to observe, that even the brute creation, to whom 
every thing else was in common, maintained a kind of 
permanent property in their dwellings, especially for the 
protection of their young ; that the birds of the air had 
nests, and the beasts of the field had caverns, the invasion 
of which they esteemed a very flagrant injustice, and 
Would sacrifice their lives to preserve them. Hence a 
property was soon established in every man’s house and 
home stall ; which seem to have been originally mere 
[ 5 ] temporary huts or moveable cabins, suited to the design 
of Providence for more speedily peopling the earth, and 
suited to the wandering life of their owners, before any 
extensive property in the soil or ground was established. 
And there can be no doubt, but that moveables of every 
kind became sooner appropriated than the permanent 
substantial soil : partly because they were more suscep- 
tible of a long occupancy, which might be continued for 
months together without any sensible interruption, and at 
length by usage ripen into an established right; but prin- 
cipally because few of them could be fit for use, till 
improved and meliorated by the bodily labour of the occu- 
pant, which bodily labour, bestowed upon any subject 
which before lay in common to all men, is universally 
allowed to give the fairest and most reasonable title to an 
exclusive property therein. 

The article of fpod was a more immediate call, and 
therefore a more early consideration. Such as were not 
contented with the spontaneous product of the earth, 
sought for a more solid refreshment in the flesh of beasts, 
which they obtained by hunting. But the frequent dis- 
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appointments incident to that method of provision, in- 
duced them to gather together such animals as were of a 
more tame and sequacious nature j and to establish a, 
permanent property in their Bocks and heeds, in order tO' 
sustain themselves in a less precarious manner, partly by 
the milk of the dams, and partly by the flesbi of the young.. 

The support of these their cattle made the article of water 
also a very important point. And therefore the book ofi 
Genesis (the most venerable luonuraent of antiquity, con- 
sidered merely with a view to history) will furnish us with, 
frequent instances of violent contentions concerning wells; 
the exclusive property of which appears to have been, 
established in the first digger or occujiant, even in such 
places where the ground and herbage remained yet in 
common. Thus we find Abraham, who was but a so- 
journer, asserting his right to a well in the country of 
Abimelech, and exacting an oath for his security, “be- 
cause he had digged that well.”* And Isaac, about 
ninety years afterwards, reclaimed this his father’s pro- [ g, ] 
perty ; and, after much contention with the Philistines, 
was suffered to enjoy it in peace.^ 

All this while the soil and pasture of the earth remained Lin« nmainr 
still in common as before, and open to every occupant : SimZn!* 
except perhaps in the neighbourhood of towns, where the 
necessity of a sole and exclusive property in lands (for 
the sake of agriculture) was earlier felt, and. therefore 
more readily complied with. Otherwise, when the multi- 
tude of men and cattle had consumed every convenience 
on one spot of ground, it was deemed a natural right to 
seize upon and occupy such other lands as would more 
easily supply their necessities. This practice ia still re- 
tained among th^wild and uncultivated nations that have 
never been formed into civil stales, like the Tartars and 
others in the east; where the climate itself, and. the 
boundless extent of their territory, conspine to retain them 
still in the same savage state of vagrant liberty,, which 
was. universal in the earliest ages;, and which, Tacitus 
infonhs us, continued among the Germans till the decline 


* Gen. xjti, 30. 


* Gen. Mvi, 15, 19, &c. 
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of the Roman Empire.^ We have also a striking example 
of the same kind in the history of Abraham and his 
nephew Lot.** When their joint substance became so 
great, that pasture and other conveniences grew scarce, 
the natural consequence was, that a strife arose between 
their servants, so that it was no longer practicable to 
dwell together. This contention Abraham thus endea- 
voured to compose : “ Let there be no strife, I pray thee, 
between thee and me. Is not the whole land before thee ? 
Separate thyself, I pray thee, from me. If thou wilt take 
the left hand, then 1 will goto the right; or if thou depart 
to the right hand, then I will go to the left.” This plainly 
implies an acknowledged right in cither to occupy what- 
ever ground he pleased, that was not pro occupied by 
other tribes. “And Lot lifted up his eyes, and beheld 
all the plain of Jordan, that it was well watered every 
where, even as the garden of the Lord. Then Lot chose 
him all the plain of Jordan, and journeyed east; and 
Abraham dwelt in the land of Canaan.” 

Upon the same principle was founded the right of 
migration, or sending colonies to find out new habitations, 
when the mother country was overcharged with inhabi- 
tants, which was practised* as well by the Phoenicians and 
Greeks, as the Germans, Scythians, and other northern 
people. And, so long as it was confined to the stocking 
and cultivation of desert uninhabited countries, it kept 
strictly within the limits of the law of nature. But how 
far the seizing on countries already peopled, and driving 
out or massacring the innocent and defenceless natives, 
merely because they differed from their invaders in lan- 
guage, in religion, in customs, in government, or in 
colour ; how far such a conduct was cdfcsonant to nature, 
to reason, or to Christianity, deserved well to be con- 
sidered by those who have rendered their names immortal 
by thus civilizing mankind. 

As the world by degrees grew more populous, it daily 
became more difficult to find out new spots to inhabit. 


s (Jfdunt discrcti et divem; ut fnrL% ut campus ^ ut nemusy placuit. Dc 7nor, 
(ier. 16. '' Gen. c. la. 
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without encroaching upon former occupants j and, by 
constantly occupying the same individual spot, the fruits 
of the earth were consumed, and its siJontancous produce 
destroyed, without any provision for a future supply or 
succession. It therefore became necessary to pursue t lie iiecrsAity 

1 1 • T r, • A. providuin 

some regulcir method of providing a constant subsistence; 8uJ.»i8tancc 
and this necessity produced, or at least promoted and aKncuUiire, 
encouraged, the art of agriculture. And the art of agri- biiaiied iper- 
culture, by a regular connexion and consequence, intro- pertyimhe 
duced and established the idea of a more permanent ‘ 
property in the soil than had hithi'rto been received and 
adopted. It was clear that the earth would not produce 
her fruits in suflicient quantities, without tlie assistance 
of tillage; but who would be at the pains of tilling it, if 
another might watch an opportunity to seize upon and 
ejijoy the product of his industry, art, and labour ? Had 
not, therefore, a separate property in lands, as well as 
moveables, been vested in some individuals, the world 
must have continued a forest, and men have been mere 
animals of prey ; which, according to some philosophers, 
is the genuine state of nature. Whereas now (so gra- [ 8 ] 
ciously has Providence interwoven our duty and our 
happiness together), the result of this very necessity has 
been the ennobling of the human species, by giving it 
opportunities of improving its rational faculties, as well 
as of exerting its natural. Necessity begat property, 
and, in order to ensure that property, recourse was had 
to civil society, which brought along with it a long train 
of inseparable concomitants : states, governments, laws, ci*ii •neioy 
punishments, and the public exercise of religious duties, "ifepn, action 
'J'hus connected together, it was found that a part only of p'*'**'**''’ 
society was suffioient to provide, by their manual labour, 
for the necessary subsistence of all : and leisure was given 
to others to cultivate the human mind, to invent useful 
arts, and to lay the foundations of science. 

The only question remaining is, how this property be- The right to 
came actually vested : or what it is that gave a man an neni pro. 
exclusive right to retain in a permanent manner that soil/thiit be. 
specific land, which before belonged generally to every byoecupan^y. 
body, but particularly to nobody. And, as we before 
observed that occupancy gave the right to the temporary 
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mz of the soil, so it is agreed upon all hands that occu> 
pancy gave also the original right to the permanent pro- 
perty in the substance of the earth itself ; which excludes 
every one else but the owner from the use of it. There 
is indeed some difference among the writers on natural 
law, concerning the reason why occupancy should convey 
this right, and invest one with this absolute property: 
Grotius and Puffendorff insisting that this right of occu- 
pancy is founded on a tacit and implied sense of all man- 
kind that the first occupant should become the owner ; 
and Barbeyrac, Titius, Mr, Locke, and others, holding, that 
there is no such implied assent, neither is it necessary 
that there should be ; for that the very act of occupancy 
alone, being a degree of bodily labour, is, from a principle 
of natural justice, without any consent or compact, suffi- 
cient of itself to gain a title. A dispute that savours too 
much of nice and scholastic refinement. However, both 
sides agree in this, that occupancy is the thing by which 
the title was in fact originally gained ; every man seizing 
[ 9 ] to his own continued use such spots of ground as he found 
most agreeable to his own convenience, provided he found 
them unoccupied by any one else. 

Property thus Property, both in lands and moveables, being thus 

“h2flr»*mker, acquired by the first taker, which taking 

hVm^lmlie" amounts to a declaration that he intends to appropriate 
trntm^n lo thing to his own use, it remains in him, by the prin- 

Sndtben'it of univcrsal law, till such time as he does some 

once more other act whicli shews an intention to abandon it; for 
then it becomes, naturally speaking, publici Juris once 
' more, and is liable to be again appropriated by the next 
occupant. So if one is possessed of a jewel, and casts it 
into the sea or a public highway, this is such an express 
dereliction, that a ^operty will be vested in the first 
fortunate finder that will seize it to his own use. But if 
he hides it privately in the earth or other secret place, and 
it is discovered, the finder acquires no property therein j 
for the owner hath not by this act declared any intention 
to abandon it, but rather the contrary ; and if he loses or 
drops it by accident, it cannot be collected from thence 
that he designed to quit the possession ; and therefore in 
such a case the property still remains in the loser, who 
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may claim it again of the finder. And thU, we may ob- 
serve, is the doctrine of the law of England, with re- 
lation to treasure trove.' 

But this method, of one man’s abandoning his property, 
and another seising the vacant possession, however well 
founded in theory, could not long subsist in fact. It was 
calculated merely for the rudiments of civil society, and 
necessarily ceased among the complicated interests and 
artificial refinements of polite and established governments. 
In these it was found, that what became inconvenient or 
useless to one man, was highly convenient and useful to 
another ; who was ready to give in exchange for it some 
equivalent, that was equally desirable to the former pro- 
prietor. Thus mutual convenience introduced commercial 
traffic, and the reciprocal transfer of property by sale, 
grant, or conveyance : which may be considered either as 
a continuance of the original possession which the first 
occupant had; or as an abandoning of the thing by the 
present owner, and an immediate successive occupancy 
of the same by the new proprietor. The voluntary dere- 
liction of the owner, and delivering the possession to 
another individual, amount to a transfer of the property ; 
the proprietor declaring his intention no longer to occupy 
the thing himself, but that his own right of occupancy 
shall be vested in the new acquirer. Or, taken in the 
other light, if I agree to part with an acre of my land to 
Titius, the deed of conveyance is an evidence of my in- 
tending to abandon the property : and Titius being the 
only or first man acquainted with such my intention, 
immediately steps ^ in and seizes the vacant possession; 
thus the consent expressed by the conveyance gives Titius 
a good right against me ; and possession or occupancy, 
confirms that right against all the world besides. 

The most universal and effectual way of abandoning 
property, is by the death of the occupant : when, botlx the 
actual possession and intention of keeping possession 
ceasing, the property which is founded upon such posses- 
sion and intention, ought also to cease of course. For, 
naturally speaking, the instant a man ceases to be, he 

•r 

• ‘ See Rights of Persons, 308. 
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ceases to have any dominion : else, if he had a right to 
dispose of his acquisitions one moment beyond his life, he 
would also have a right to direct their disposal for a mil- 
lion of ages after him ; which would be highly absurd 
and inconvenient. All property must therefore cease 
upon death, considering men as absolute individuals, and 
unconnected with civil society : for then,.by the principles 
before established, the next immediate occupant would 
acquire a right in all that the deceased possessed. But 
as, under civilized governments which are calculated for 
the peace of mankind, such a constitution wmuld be pro- 
ductive of endless disturbances, the universal law of 
almost every nation (which is a kind of secondary law of 
nature) has cither given the dying person a power of 
continuing his property, by disposing of his possessions 
by will ; or, in case he neglects to dispose of it, or is not 
permitted to make any disposition at all, the municipal 
law of the country then steps in, and declares who shall 
be the successor, representative, or heir, of the deceased ; 
that is, who alone shall have a right to enter upon this 
vacant possession, in order to avoid that confusion which 
its becoming again common would occasion.'^ And far- 
ther, in case no testament be permitted by the law, or 
none be made, and no heir can be found so qualified as 
the law requires, still, to prevent the robust title of occu- 
pancy from again taking place, the doctrine of escheats is 
adopted in almost every country ; whereby the sovereign 
of the state, and those who claim under his authority, are 
the ultimate heirs, and succeed to those inheritances to 
which no other title can be formed. 

The right of inheritance, or descent to the children and 
relations of the deceased, seems to have been allowed 
much earlier than the right of devising by testament. 
We are apt to conceive at first view that it has nature on 
its side ; yet, wa often mistake for nature what we find 
established by long and inveterate custom. It is certainly 
a wise and effectual, but clearly a political, establishment ; 

I* It is principally to prerent any either, the inheritance does not so 
vacancy of possession, that the civil properly descend, as continue in the 
law considers father and son A one ^ hands of the survivor. //. 28 , 2 , 11 . 
person ; so that upon the death of 
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since the permanent right of property, vested in the an- 
cestor himself, was no natural, but merely a civil, right. 

It is true, that the transmission of one’s possessions to 
2 )osterity has an evident tendency to make a man a good 
citizen and a useful member of society : it sets the pas- 
sions on the side of duty, and prompts a man to deserve 
well of the public, when he is sure that the reward of liis 
services will not die with himself, but be transmitted to 
those with whom he is connected by the dearest and most 
tender affections. Yet, reasonable as this foundation of 
the right of inheritance may seem, it is probable that its 
immediate original arose not from speculations altogether 
so delicate and refined, and, if not from fortuitous cir- 
cumstances, at least from a jdainer and more simple 
principle. A man’s children or nearest relations are 
usually about him on his death-b«d, and are the earliest [ 12 ] 
witnesses of his decease. They became therefore gene- 
rally the next immediate occupants, till at length in pro- 
cess of time this frequent usage ripened into general law. 

And therefore also in the earliest ages, on failure of chil- 
dren, a man’s servants born under his roof were allowed 
to be his heirs ; being immediately on the spot when he 
died. For we find the old jjatriarch Abraham expressly 
declaring, that “ since God had given him no seed, his 
steward Eliczer, one born in his house, was his heir.'” 

While property continued only for life, testaments were when pro- 
useless and unknown ; and, when it became inheritable, nXritahie'”* 
the inheritance was long indefeasible, and the children or uw wn'IlV 
heirs at law were incapable of exclusion by will. Till at Sr exciir,M * 
lengtSi it was found, that so strict a rule of inheritance 
made heirs disobedient and head-strong, defrauded credi- SI" jive 
tors of their just debts, and prevented many provident rljht'ofciu- 
fathers from dividing or charging their estates as the brwui.“^“' 
exigence of their families required. This introduced 
pretty generally the right of disposing of one’s property, 
or a part of it, by testament j that is, by written or oral 
instructions, properly witnessed and authenticated, accor- 
ding to the pleasure of the deceased j which we therefore 
emphatically stile his will. This was established in some 

* 

^ Gen. xr, 3. 
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countries much later than in others. With us in Eng- 
land, till modern times, a man could only dispose of one 
third of his moveables from his wife and children*; and. 
Until after in general, no will was permitted of lands till the reign of 
tioii, the Henry the Eighth ; and then only of a certain portion : 

for it was not till after the restoration that the power of 
umvmai!'*’* dcvising real property became so universal as at present. 
*nllit*r<*''tht Wills therefore and testaments, rights of inheritance 
mcipai laws. succcssions, are all of them creatures 6f the civil or 
municipal laws, and accordingly are in all respects regu- 
lated by them ; every distinct country having different 
ceremonies and requisites to make a testament completely 
valid : neither does any thing vary more than the right of 
inheritance under different national establishments. In 
[ 13 ] England particularly, this diversity is carried to such a 
length, as if it had be§n meant to point out the power of 
the laws in regulating the succession to property, and how 
futile every claim must be, that has not its foundation in 
the positive rules of the state. In personal estates, the 
father may succeed to his children ; but in landed property 
until very lately,™ he never could be their immediate heir, 
by any the remotest possibility : in general only the eldest 
son, in some places only the youngest, in others all the sons 
together, have a right to succeed to the inheritance : in real 
estates males are preferred to females, and the eldest male 
will usually exclude the rest ; in the division of personal 
estates, the females of equal degree are admitted together 
with the males, and no right of primogeniture is allowed. 

This one consideration may help to remove the scruples 
of many well- meaning persons, who set up a mistaken 
conscience in opposition to the rules of law. If a man 
disinherits his son by a will duly executed, and leaves his 
estate to a stranger, there are many who consider this pro- 
ceeding as contrary to natural justice ; while others so scru- 
pulously adhere to the supposed intention of the dead, that 
if a will of lands be attested by only one witness instead of 
twoy which the law now requires, they are apt to imagine 
that the heir is bound in conscience to relinquish his title 
to the devisee. Biil both of them certainly proceed upon 


3 & 4 W. 4, c. 106, and Chap. XV. 
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very erroneous principles, as if, on th6 one hand, tl e sdtt 
had by nature a right to succeed to his father’s lands ; or 
as if> on the other hand, the owner was by nature en- 
titled to direct the succession of his property after his 
own decease. Whereas the law of nature suggests, that 
on the death of the possessor the estate should again be- 
come common, ahd be open to the next occupant, unless 
otherwise ordered for We sake of civil peace by the 
positive law *of society. The positive law of society, 
which is with us the municipal law of England, directs 
it to vest in such person as the last proprietor shall by 
will, attended with certain requisites, appoint; and, in 
defect of such appointment, to go to some particular per- 
son, who from the result of certain local constitutions, 
appears to be the heir at law. Hence it follows, that, 
where the appointment is regularly made, there cannot be 
a shadow of right in any one but the person appointed : 
and, where the necessary requisites are omitted, the right 
of the heir is eijually strong and built upon as solid a 
foundation as the right of the devisee would have been, 
supposing such requisites were observed. 

But, after all, there are some few things, which, not- 
withstanding the general introduction and continuance of 
property, must still unavoidably remain in common ; 
being such wherein nothing but an usufructuary property 
is capable of being had : and therefore they still belong to 
the first occupant) during the time he holds possession 
of them, and no longer. Such (among others) are the 
elements of light, air, and water ; which a man may oc- 
cupy by means of his windows, his gardens, his mills, and 
other conveniences : such also are the generality of those 
animals which are said to be ferai naturee, or of a wild 
and untameable disposition : which any man may seize 
upon and keep for his own use or pleasure. All these 
things, so long as they remain in possession, every man 
has a right to enjoy without disturbance ; but if once they 
escape from his custody, or he voluntarily abandons the 
use of them, they return to the common stock, and any 
man else has an equal right to seize and enjoy them 
afterwards. 


[ 14 ] 
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; there are other things, in which a permanent 
^property may subsist, not only as to the temporary use, 
but also the solid substance ; and which yet would be 
frccjucntly found without a proprietor, had not the wisdom 
of the law provided a remedy to obviate this inconvenience. 
Such are forests and other waste grounds, which were 
omitted to be appropriated in tlm general distribution of 
lands ; such also are wrecks, e *rays, and that species of 
wild animals which the arbitrary constitutions of positive 
law have distinguished from the rest by the well-known 
[ 15 ] appellation of game. With regard to these and some 
otheis, as disturbances and quarrels would frequently 
arise among individuals, contending about the acquisition 
of this species of property by first occupancy, the law has 
therefore wisely cut up the root of dissension, by vesting 
the things themselves in the sovereign of the state : or 
else in his representatives appointed and authorized by 
him, being usually the lords of manors. And thus the 
legislature of England has universally promoted the grand 
ends of civil society, the peace and security of individuals, 
by steadily pursuing that wise and orderly maxim, of 
assigning to every thing capable of mvnership a legal and 
determinate ouaicr. 



[ 15 ] 


CHAPTER THE SECOND. 

OP REAL PROPERTY; and first, of CORPOREAL [ 16 ] 
HEREDIEAMENTS. 

The objects of dominion or property are things, as con- 
tradisitinguished from /Jcrso?is .* and things are by the law 
of P 2 n{^land distributed into two kinds ; things real, and pef»'">ai- 
things personal. Things real are such as are permanent, 
fixed, <and immoveable, which cannot be carried out of 
their place as lands and tenements : things personal are 
goods, money, and all other moveables ; wjiich may attend 
the owner’s person wherever he thinks proper to go. 

Jn treatiriij of thinijs real, let us consider, first, their i |iin 0 » real, 
several sorts or kinds ; sccondl)', the tenures by which ‘he 
they may be holden ; thirdly, the estates which may be had 
in them ; and, fourthly, the title to them, and the manner 
of acquiring and losing it. 

First, with regard to their several sorts or kinds, things Tbinis ifai 

„ . , . • , 1 ° consist ot 

real arc usually said to consist in lands, tenements, or 
hereditaments. Land comprehends all things of a perma- 
nent, substantial nature ; being a word of a very extensive 
signification, as will presently appear more at large. Tene- tenements, 
rnent is a word of still greater extent, and though in its 
vulgar acceptation is only applied to houses and other 
buildings, yet in its original, proper, and legal sense, it [ ^7 ] 
signifies every thing that may be holden, provided it be of 
a permanent nature ; whether it be of a substantial and 
sensible, or of an unsubstantial ideal kind. Thus liberum 
tenementum, franktencment, or freehold, is applicable not 
only to lands and other solid objects, but also to offices, 
rents, commons, and the like and, as lands and houses 
are tenements, so is an advowson a tenement ; and a fran- 
chise, an office, a right of common, r. peerage, or other 


• Co. Lilt. (;. 
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w^herediia- property of the like unsubstantial kind, are, all of them, 
legally speaking, tenements.*’ But an hereditament, says 
* Sir Edward Coke,‘= is by much the largest and most com- 
prehensive expression : for it includes not only lands and 
tenements, but whatsoever may be inherited, be it cor- 
poreal, or incorporeal, real, personal, or mixed. Thus an 
heir-loom, or implement of furniture which by custom 
descends to the heir together with an house, is neither 
land, Uor tenement, but a mere moveable ) yet, being in- 
heritable, is comprised under the general word heredita- 
ment 1 and so a condition, the benefit of which may de- 
scend to a man from his ancestor, is also an hereditament.** 

Hrrediii. Hereditaments then, to use the largest expression, are 

liwiiu are of , . , , i • ” i 

iw.. kiuda, of two kinds, corporeal and incorporeal. Corporeal con- 

cor}x>real and . e* * 

iiicuiimreii. sist of such as aiiect the senses ; such as may be seen and 
handled by the body : incorporeal are not the object of 
sensation, can neither be seen nor handled, are creatures 
of the mind, and exist only in contemplation. 

Corporeal Corporeal hereditaments consist wholly of substantial 

lierediia- * n i i i i i i 

iiifiii8;or and permanent obiects ; all which may be comprehended 

what ilify * . j > k 

comm. undei*. the general denomination of land only. V or land, 

says Sir Edward Coke,* comptehendeth in its legal signi- 
fication any ground, soil, or earth whatsoever ; as arable, 
meadows, pastures, woods, moors, waters, marshes, furzes, 
and heath. It legally includeth also all castles, houses, and 

[18] other buildings : for they consist, saith he, of two things ; 

Land; its land, which is the foundation, and structure thereupon : 

ind"whatwm 60 that, if I convcy the land or ground, the structure or 

ti«M^and«r It. passeth therewith. It is observable that tca/er is 

here mentioned as a species of land, which may seem a 
kind of solecism ; but such is the language of the law ; and 
therefore I cannot bring an action to recover possession of 
a pool or other piece of water, by the name of water only, 
cither by calculating its capacity, as, for so many cubical 
yards ; or, by superficial measure, for twenty acres of 
water ; or by general description, as for a pond, a water- 
course, or a rivulet : but I must bring my action for the 
land that lies at the bottom, and must call it twenty acre» 


Co. Litt. 19, 20. 
* 1 last* 6* 
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of land covered with water/ For water is a moveable 
wandering thing, and must of necessity continue common 
by the law of nature ; so that I can only have a temporary, 
transient, usufructuary property therein : wherefore, if a 
body of water runs out of my pond into another man’s, I 
have no right to reclaim it. But the land, which that 
water covers, is permanent, fixed, and immoveable : and 
therefore in this 1 may have a certain substantial property ; 
of which the law will take notice, and not of the other. 

Land hath also, in its legal signification, an indefinite 
extent, upwards as well as downwards. Cujus est solum 
gas est usque ad coelum, is the maxim of the law, upwards ; 
therefore no man may erect any building, or the like, to 
overhang another’s land ; and downwards, whatever is in 
a direct line, between tha surface of any land and the centre 
of the earth, belongs to the owner of the surface ; as is 
every day’s experience in the mining countries, except 
where there is a custom to the contrary.* .So that the word 
“ land ” includes not only the face of the earth, but every 
thing under it, or over it. And therefore, if a man grants 
all his lands, he grants thereby all his mines of metai and ' 
other fossils, his woods, his waters, and his houses, as well 
as his fields and meadows. Not but the particular names 
of tlie things are equally sufficient to pass them, except in [ 19 ] 
the instance of water ; by a grant of which, nothing passes 
but a right of fishing but the capital distinction is this ; 
that by the name of a castle, messuage, toft, croft, or the 
like, nothing else will pass, jexcept what falls with the 
utmost propriety under the term made use of ; but by the 
name of land, which is nomen generalissmuni) every thing 
terrestrial will pass.' 


f Brownl. 142. 

* Curtis V. Daniel, 10 Ea.sf, 27.3. 
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[ 20 ] OP INCORPOREAL HEREDITAMENTS. 

iiicorpoieai An incofporeal hereditament is a right issuing out of a 
menu': what thing Corporate (whether real or personal) or concerning, 
luey 4 ie. annexed to, or exercisable within, the same.* It is 
not the thing corporate itself, which may consist in lands, 
houses, jewels, or the like; hut something collateral 
thereto, as a rent issuing out of those lands or houses, or 
an office relating to those jewels. In short, as the logicians 
speak, corporeal hereditaments are the substance, which 
may be always seen, always handled : incorporeal here- 
ditaments are but a sort of accidents, which inhere in and 
are supported by that substance ; and may belong, or not 
belong to it, without any visible alteration therein. Their 
existence is merely in idea and abstracted contemplation ; 
though their effects and profits may be frequently objects 
of our bodily senses. And indeed, if we would fix a clear 
notion of an incorporeal hereditament, we must be careful 
not to confound together the profits produced, and the 
thing, or hereditament, wKich produces them. An an- 
nuity, for instance, is an incorporeal hereditament : for 
though the money, which is the fruit or product of this 
annuity, is doubtless of a corporeal nature, yet the annuity 
itself, which produces that money, is a thing invisible, 
has only a mental existence, and cannot be delivered over 
from hand to hand. So tithes, if we consider the produce 
[21 ] of them, as the tenth sheaf or tenth lamb, seem to be 
completely corporeal; yet they are indeed incorporeal 
hereditaments f far they, being merely a contingent 
springing right, collateral to or issuing out of lands, can 
never be the object of sense : that casual share of the an- 
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nual increase is not, till severed, capable of being shewn 
to the eye, nor of being delivered into bodily possession. 

Incorporeal hereditaments are principally of ten sorts ; ofumoiM. 
advowsons, tithes, commons, ways, offices, dignities, fran- 
chises, corodies or pensions, annuities, and rents. 

1 . Advowson is the right of presentation to a church, or i Ad»n«Mon : 
ecclesiastical benefice. Advowson, ndvocatio^ signifies in ' " “ ’ 

clientelam recipere, the taking into protection ; and there- 
fore is synonymous with patronage, patronatus i and he 
who has the right of advowson* is called the patron of the 
church. For, when lords of manors first built churches 
on their own demesnes, and appointed the tithes of those 
manors to be paid to the officiating ministers, which be- 
fore were given to the clergy in common, (from whence, 
as was formerly mentioned,*’ arose the division of parishes,) 
the lord, who thus built a church, and endowed it with 
glebe or land, had of common right a power annexed of 
nominating such minister as he pleased (provided he were 
canonically qualified) to officiate in that church, of which 
he was the founder, endowcr, maintaincr, or, in one word, 
the patron.® 

This instance of an advowson will completely illustrate Nninrc at an 
the nature of an incorporeal hereditament. It is not heiioiu- 
itself the bodily possession of the church and its appen- ' ' 
dages 5 but it is a right to give some other man a title to 
such bodily possession. The advowson is the object of 
neither the sight, nor the touch ; and yet it perpetually 
exists in the mind’s eye, and in contemplation of law. It 
cannot be delivered from man to man by any visible bodily 
transfer, nor can corporal possession be had of it. If the [ 22 ] 
patron takes corporal possession of the church, the church- 
yard, the glebe or the like, he intrudes on another mai/s 
property ; for to these the parson has an exclusive right. 

The patronage can therefore be only conveyed by operation 
of law, by deed, which is a kind of invisible mental transfer : 
and being so vested, it lies dormant and unnoticed, till 
occasion calls it forth ; When it produces a visible, cor- 

*’ Rights of Persons, 108* appears also to have been allowed in 

'This original of the Roman empire. A’i/e. 26, 12, 

by, building and endowing the chnrch, c. 2. JVotr, 1 18, r. 23. 

c 2 
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Are append' 
ant or in 
tjross. 


poreal fruit, by entitling some clerk, whom the patron 
shall please to nominate, to enter and receive bodily pos^- 
session of the lands and tenements of the church. 

Advowsons are either advowsons appendant, or advovv- 
sons in gross. Lords of manors being originally the only 
founders, and of course the OTily patrons, of churches,*' 
the right of patronage or presentation, so long as it con- 
tinues annexed to the possession of the manor, as some 
have done from the foundation of tlie church to this day, 
is called an advowson appendant :* and it will pass, or be 
conveyed, together with the manor, as incident and appen- 
dant thereto, by a grant of the manor only, without adding 
any other words. Hut where the property of the advow- 
son has been once sepanited from the jJi'operty of the 
manor by legal conveyance, it is called an advowson in 
gross, or at large, and never can be appendant an}^ more ; 
but is for the future annexed to the person of its owner, 
and not to his manor or lands.K 


PrespiUalivp, 
Cnilaiive, or 
t)oiiauvt'. 


[ ] 


Advowsons are also either presentative, collative, or 
donative}' An .advowson presentative is where the patron 
hath a right of presentation to the bishop or ordinary, and 
moreover to demand of him to institute his clerk, if he 
finds him canonically qualified ; and this is the most usual 
advowson. An advowson collative is where the bishop 
and patron are one and the same person : in which case 
the bishop cannot present to himself ; but he does, by the 
one act of collation, or conferring the benefice, the whole 
that is done in common cases, by both presentation and 
institution. An advowson donative is when the King, or 
any subject by his licence, doth found a church or chapel, 
and ordains that it shall be merely in the gift or disposal 
of the patron ; subject to his visitation only, and not to 
that of the ordinary ; and vested absolutely in the clerk 
by the patron’s deed of donation, without presentation. 


institution, or induction.' This is said to have been an- 


'ciently the only way of conferring ecclesiastical benefices 
in England ; the m^hodof institution by the bishop not 


<« Co. Litt. 119. 
‘ Ibid. 121. 

' Ibid. .107. 


» Co. Litt. 120. 
•- Ibid. 

> Ibid. 314 . 
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being established more early than the time of archbishop. 

Becket in the reign of Henry IIJ And therefore though' 
pope Alexander 111,’' in a letter to Becket, severely in.- 
veighs against the prava comuetuilo, as he calls it, of in- 
vestiture conferred by the patron only, this however shews 
what was then the common usage. Others contend, that ‘ 
the claim of bishops to institution is as old as the first 
planting of Christianity in this island ; and in proof of It 
they allege a letter from the j^glish nobility to the pope 
in the reign of Henry the third, recorded by Matthew 
Paris,* which speaks of presentation to the bishop as a 
thing immemorial. The truth seems to be, that, where 
the benefice was to be conferred on a mere layman, he was 
first presented to the bishop, in order to receive ordination, 
who was at liberty to examine and refuse him : but where 
the clerk was already in orders, the living was usually 
vested in him by the sole donation of the patron ; till 
about the middle of the twelfth century, when the pope 
and his bishops endeavoured to introduce a kind of feodal 
dominion over ecclesiastical benefices, and, in consequence 
of that, began to claim and exercise the right of institu- 
tion universally, as a species of spiritual investiture. 

However this may be, if, as the law now stands, the where the 

^ \ , , patron wavea 

irue patron once waves this privilege of donation, and iiw privilege, 
presents to the bishop, and his clerk is admitted and 
instituted, the advowson is now become for ever presenta- [ 24 ] 
tive, and shall never be donative any more.'" For these 
exceptions to general rules, and common right, are ever 
looked upon by the law in sJK unfavourable view, and con- 
strued as strictly as possible. If therefore the patron, in 
whom such peculiar right resides, does once give up that 
right, the law, which loves uniformity, will interpret it to 
be done with an intention of giving it up for ever ; and 
will therefore reduce it to the standard of other ecclesias- 
tical livings. 

. A material distinction betweeiypresentative and dona* 

,tive advowsons is, that if the ctoWsliil become void in the p"',XePre- 
lifetime of the patron, and reniiaSh so at the time of his "eiaaiio'x- 

. D. 1239. 

Co, Litt, 344^ Cro. JUic. 63, 


^ Seld, Tith. c. 12, s. 2. 

^ Decretal 1. 3, 1. 7, c. 3. 



23 , 


OF mcORFOitKAL HBMSOlTAMBVtS. [CHAP, IIT, 


death, then if the advowson be presentative, the right to 
present pro hue vice is in the executor j if donative in the 
heir ; the advowson itself goes of course always to the heir.** 
prerossaiire It should also be remarked, that where an incumbent is 
' made a bishop, the right of presentation is in the King, 
* and is called a prerogative presentation. Until very re- 
cently there was no statute of limitations as to advowsons, 
ute Act of but by the 3 & 4 W. 4, c. 27, some material alterations 
a, to Ad'voiv- have been made with respect to their recovery. By s. 30 
it is enacted, tJiat no advowson shall be recovered after 
three incumbencies, occupying a period of sixty years ad- 
verse possession ; incumbencies after lapse are to be 
reckoned within the period, but not incumbencies after 
promotion to biahopricks (s. 31); and no advowson shall 
he*recovered after 100 years adverse possession, although 
three incumbencies have not elapsed (s. 33.) 

Tithes are H- A sccoiid specics of incorporcal hereditaments is 
that of tithes ; which are defined to be the tenth part of 
the increase, yearly arising and renewing from the profits 
of lands, the stock upon lands, and the personal industry 
of the inhabitants ; the first species being usually called 
predial, as of corn, grass, hops, and wood the second 
mixed, as of wool, milk, pigs, &c.,p consisting of natural 
products, but nurtured and preserved in part by the care 
of man ; and of these the tenth must be paid in gross ; the 
third personal, as of manual occupations, trades, fisheries, 
and the like ; and of these only the tenth part of the clear 
gains and profits is due.i 

iFor wiiat f ”0^ ''O he cxpccted from the nature of these general 
commentaries, that I should particularly specify what 
things are titheable, and what not, the time when, or the 
manner and proportion in which tithes are usually due. 
For this I must refer to such authors as have treated the 
matter in detail, and shall only observe, that, in general, 
tithes are to be paid for every thing that yields an annual 
increase, as corn, hay, fruit, cattle, poultry, and the like j 
but not for anything that is of the substance of the earth. 


" Etpington v. Governor of Tam- ® 1 Roll. Abr. 635 ; 2 Inst. 649, 

worth, 2 Wils. 153 ; and sec 2 Black. f Ibid. 

Rep. 770, 1 Roll. Abr. 656, 
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OX is nol of asiAU{4 kierease, aa stoae^ lima, chalk, and ths 
like, except bj' special custom nor for creatures that are 
of a wild nature, or fera natura^ as deer, hawks, &c. 
whose increase so as to profit the owner is not annual, but 
casual.* It will rather be our business to consider, 1. 

The original of the right of tithes. 2. In whom that right [ 25 ] 
at present subsists ; and 3. Who maybe discharged, either 
totally or in part, from paying them. 

1 . As to their original, I will not put the title of the "/J", 
clergy to tithes upon any dirine right; though such a 
right certainly commenced, and I believe as certainly 
ceased, with the Jewish theocracy. Yet an honourable 
and competent maintenance for the ministers of the gos- 
pel is, undoubtedly, jure divino ; whatever the particular 
mode of that maintenance may be. For besides the posi- 
tive precepts of the New Testament, natural reason will 
tell us, that an order of, men, who are separated from the 
world, and excluded from other lucrative professions, for 
the sake of the rest of mankind, have a right to be fur- 
nished with the necessaries, conveniences, and moderate 
enjoyments of life, at their expense, for whose benefit 
they forego the usual means of providing them. Accor- 
dingly all municipal laws have provided a liberal and 
decent maintenance for their national priests or clergy : 
ours in particular have established this of tithes, probably 
in imitation of the Jewish law ; and perhaps, considering 
the degenerate state of the world in general, it may be 
more beneficial to the English clergy to found their title 
on the law of the land, than upon any divine right what- 
soever, unacknowledged and unsupported by temporal 
sanctions. 

We cannot precisely ascertain the time when tithes 
were first introduced into this country. Possibly they 
were contemporary with the planting of Christianity 
among the Saxons, by Augustin the monk, about the 
end of the sixth century. But the first mention of them 
which I have met with in any written English law, is in 
a constitutional decree, made in a synod held a. d. 786,* 
wherein the payment of tithes in general is strongly 

' ISoll. 152, 153. 


• 2 Inst. 651. 


• S«lden, c. 8, s. 2. 
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enjoined. This canon, or decree, which at first bound 
not the laity, was effectually confirmed by two kingdoms 
of the heptarchy, in their parliamentary conventions of 
estates, respectively consisting of the kings of Mercia 
[ 26 ] and Northumberland, the bishops, dukes, senators, and 
people. Which was a few years later than the time that 
Charlemagne established the payment of them in France," 
and made that famous division of them into four parts j 
one to maintain the edifice of the church, the second to 
support the poor, the third the bishop, and the fourth 
the parochial clergy.'' 

The next authentic mention of them is in the foedus 
Edwardi et Guthruni ; or the laws agreed upon between 
king Guthrun t^ Dane, and Alfred and his son Edward 
the elder, successive kings of England, about the year 
900, This was a kind of treaty between those monarchs, 
which may be found at large in tlie Anglo-Saxon laws 
wherein it was necessary, as Guthrun was a pagan, to 
provide for the subsistence of the Christian clergy under 
his dominion ; and, accordingly, we find* the payment 
of tithes not only enjoined, but a penalty added upon 
non-observance : which law is seconded by the laws of 
Athelstan,y about the year 930, And this is as much as 
can certainly be traced out, with regard to their legal 
original. 

2 The er- 2. We are next to consider the persons to whom they 
•oiiaiiMvhoin jjfe due. And upon their first introduction (as hath 

liiLcsaredne. ^ i i i 

formerly been observed*) though every man was obliged 
^ to pay tithes in general, yet he might give them to what 

priests he pleased which were called arbitrary conse- 
crations of tithes : or he might pay them into the hands 
of the bishop, who distributed among his diocesan clergy 
the revenues of the church, which were then in common.*’ 
But, when dioceses were divided into parishes, the tithes 
of each parish were allotted to its own particular minister ; 

« A. I). 778. , * Cap. <! 

» Rights of Persons, c. 11 ; Seld. y Cap. K 

c. 6, 8. 7 ; Sp. of Laws, b. 31, c. 12. » Rights of Persons, Introd. s. 4. 

^ Wilkins, p. 61. “2 Inst. 646 ; Hob. 296. ^ 

Seld. c. 9, s. 4. 
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first by common consent, 3r the appointments of lords of 
manors, and afterwards by the written law of the land.® 

However, arbitrary consecrations of tithes took place [ 27 ] 
again afterwards, and became in general use till the time 
of king John which wrs probably owing to the intrigues 
of the regular clergy, or monks of the Benedictine and 
other rules, under Archbishop Dunstan and his suc- 
cessors, who endeavoured to wean the peoples from paying 
their dues to the secular or parochial clergy, (a much 
more valuable set of me*' than themselves,) and were then 
in hopes to have drawn, by sanctimonious pretences to 
extraordinary purity of life, all ecclesiastical profits to 
the coffers of their own societies. And this will naturally 
enough account for the number and richfs of the monas- 
teries and religious houses, which were founded in those 
days, and which were frequently endowed with tithes. 

For a layman, who was obliged to pay his tithes some- 
where, might think it good policy to erect an abbey, and 
there pay them to his own monks ; or grant them to 
some abbey already erected: since, for this dotation, 
which really cost the patron little or nothing, he might, 
according to the superstition of the times, have masses 
for ever sung for his soul. But, in process of years, the 
income of the poor laborious parish priests being scanda- 
lously reduced by these arbitrary consecrations of tithes, 
it was remedied by Pope Innocent the Third,® about the 
year 1200 in a decretal epistle, sent to the Archbishop of 
Canterbury, and dated from the palace of Lateran ; wlxich 
has occasioned Sir Henry Hobart and others to mistake 
it for a decree of the council of Lateran, held a. d. 1179, 
which only prohibited what was called the infeodation of 
tithes, or their being granted to mere laymen,^ whereas 
this letter of Pope Innocent to the archbishop enjoined 
the payment of tithes to the parsons of the respective 
parishes where every man inhabited, agreeable to what 
was afterwards directed by the same pope in other 
countries.8 This epistle, says Sir Edward Coke, " bound 


d 


452 . 


^ LL. Edgar, c. 1 & 2 ; Canut. c. 11, 

Selden, c. 1 1. f JJecretaL 1. 3, t. 30, c. 19. 

Opera Innocent. Ill, tom. 2, p. « IbuL c. 21). 

^ 2 Inst. 641. 
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not the lay subjects of this reflm ; but, being reasonable 
[ 28 ] and just, (and, he might have added, being correspondent 
to the ancient law) it was allowed of, and so became lex 
terrce. This put an effectual stop to all the arbitrary con- 
secrations of tithes ; except some footsteps which still 
continue in those portions of tithes, which the parson of 
one parish hath, though rarely, a right to claim in another : 
for it is now universally held,* ** that tithes are due, of com- 
mon right, to the parson of the parish, unless there be a 
special exemption. This parson of the parish, we have 
formerly seen,'* may be either the actual incumbent, or 
else the appropriator of the benefice : appropriations be- 
ing a method of endowing monasteries, which seems to 
have been devised by the regular clergy, by way of sub- 
stitution to arbitrary consecrations of tithes.*' 

3. We observed that tithes are due to the parson of 
commoii right, unless by special exemption ; let us there- 
fore see, thirdly, who may be exempted from the pay- 
ment of tithes, and how lands, and their occupiers, may 
be exempted or discharged from the payment of tithes, 
cither in part or totally : first, by a real composition j or 
secondly, by custom or prescription; and, thirdly, by 
commutation. 

I. Ky real First, a real composition is when an agreement is made 
cuiiipotition. owner of the lands, and the parson or vicar, 

with the consent of the ordinary and the patron, that such 
lands shall for the future be discharged from payment of 
tithes, by reason of some land or other real recompense 
given to the parson, in lieu and satisfaction thereof.* This 
was permitted by law, because it was supposed that the 
clergy would be no losers by such composition ; since the 
consent of the ordinary, whose duty it is to take care of 
the church in general, and of the patron, whose interest it 
is to protect that particular church, were both made ne- 
cessary to render the composition effectual; and hence 
have arisen all such compositions as exist at this day by 


III whom 
the light at 
present sub- 
sists. 


3. Who may 

h<* rliHrlinru*>ri 


* Regist. 46 ; Hob. 296. a right to all the tithes. See Rights 

1 See Rights of Persons, 414. of Persons, pp. 109, 295. 

** In extra-parochial places the * 2 Inst. 490 j Regist. 38 ; 13 
King, by bis royal prerogative, has Rep. 40. 
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force of the common law. But, experience shewing that 
even this caution was ineffectual, and the possessions of [ 29 ] 
the church being, by this and other means, every day di- 
minished, the disabling statute 13 Eliz. c. 10, was made : 
which prevents, among other spiritual persons, all parsons 
and vicars from making any conveyances of the estates of 
their churches, other than for three lives or twenty-one 
years. So that now, by virtue of this statute, no real 
composition made since the 13 Eliz. is good for any 
longer term than three liwes, or twenty-one years, though 
made by consent of the patron or ordinary : which has 
indeed effectually demolished this kind of traffic; such 
compositions being now rarely heard of, unless by autho- 
rity of parliament. 

Secondly, a discharge by custom or prescription, is 2 . By cm. 
where time out of mind such persons or such lands have «c!?piioa!*’ 
been either partially or totally discharged from the pay- 
ment of tithes. And this immemorial usage is binding 
upon all parties ; as it is in its nature an evidence of uni- 
versal consent and acquiescence, and with reason supposes 
a real composition to have been formerly made. This 
custom or prescription is either de modo decimandi, or de 
non decimando. 

A modus decimandi, commonly called by the simple Modu« deci- 
name of a modus only, is where there is by custom a par- 
ticular manner of tithing allowed, different from the gene- 
ral law of taking tithes in kind, which arc the actual tenth 
part of the annual increase. This is sometimes a pecu- 
niary compensation, as twopence an acre for the tithe of 
land : sometimes, it is a compensation in work and labour, 
as that the parson shall have only the twelfth cock of hay, 
and not the tenth, in consideration of the owner’s making 
it for him : sometimes, in lieu of a large quantity of crude 
or imperfect tithe, the parson shall have a less quantity, 
when arrived to greater maturity, as a couple of fowls in 
lieu of tithe eggs ; and the like. Any means, in short, 
whereby the general law of tithing is altered, and a new 
method of taking them is introduced^ is called a modus 
decimandif or special manner of tithing. * 

To make a good and sufficient modus ^ the following ^ ^ 

rules must be observed. 1 . It must be certain and in* mocUif* 
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[31 ] 

Preecriptioii 
de itou (Icci- 
liiuiido. 


variable^ for payment of different sums will prove it to 
be no modus, that is, no original real composition ; be- 
cause that must have been one and the same, from its first 
original to the present time. 2. The thing given, in lieu 
of tithes, must be beneficial to the parsori, and not for the 
emolument of third persons only thus a modus, to re- 
pair the church in lieu of tithes, is not good, because that 
is an advantage to the parish only ; but to repair the chan- 
cel is a good modus, for that is an advantage to the ])ar- 
son. 3. It must be something different from the thing 
compounded for one load of hay, in lieu of all tithe 
hay, is no good modus : for no parson would bond fide 
make a composition to receive less than his due in the 
same species of tithe : and therefore the law will not sup- 
pose it possible for such composition to have existed. 
4. One cannot be discharged from payment of one species 
of tithe, by paying a modus for another.P Thus a modus 
of 1 d. for every milch cow will discharge the tithe of milch 
kine, but not of barren cattle : for tithe is, of common 
right, due for both ; and therefore a modus for one, shall 
never be a discharge for the other, h. The recompense 
must be in its nature as durable as the tithes discharged 
by it ; that is, an inheritance certain ;'i and therefore a 
modus that every inhabitant of a house shall pay 4</. a- 
year, in lieu of tlie owner’s tithes, is no good modus ; for 
possibly the house may not be inhabited, and then the re- 
compense will be lost. 6. The modus must not be too 
large, which is called a rank modus ; as if the real value 
of the tithes be 601. per annum, and a modus is suggested 
of 40/., this modus will not be established ; though one of 
40s. might have been valid.*^ Indeed, properly speaking, 
the doctrine of rankness in a modus, is a mere rule of evi - 
dence, drawn from the improbability of the fact, and not a 
rule of law.** 

A prescription de non decimundo is a claim to be en- 
tirely discharged of tithes, and to pay no compensation in 
li^ of them. Thus the king by his prerogative is dis- 

>" 1 Keb. 602. n 2 P. Wins. 462. 

’* 1 Roll. Abr. 649. ' 11 Mod. 60. 

« 1 Lev. 179. * Pyke v. Dowling, Hil. 19 G. 

^ Cro, Eliz. 446 ; Salk. 657. C. B. 
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charged from all tithes.* So a vicar' shall pay no tithes to 
the rector, nor the rector to the vicar, for ecclesia decimas 
non solvit ecclesice." But these personal privileges (not 
arising from or being annexed to the land) are personally 
confined to both the king and the clergy ; for their tenant 
or lessee shall pay tithes, though in their own occupation 
their lands are not generally tithciible.'' And, generally 
speaking, it is an established rule, that, in lay hands, mo- 
ilm de ?ion decimnndo non valet.'" But spiritual persons [ o- 1 
or corporations, as monasteries, abbots, bishops, and the 
like, were always capable of having their lands totally dis - 
charged of tithes, by various ways as, 1 . By real Com- 
position : 2. By the pope’s bull of exemption : 3. By 
unity of possession •, as when the rectory of a parish, and 
lands in the same parish, both belonged to a religious 
house, those lands were discharged of tithes by this unity 
of possession : 4. By prescription ; having never been 
liable to tithes, by being always in spiritual hands : 5. By 
virtue of their order ; as the knights templars, cistercians, 
and others, whose lands were privileged by the pope with 
a discharge of tithes.'’ 'J’hough upon the dissolution of 
abbe 3 's by Henry VllI, most of these exemptions from 
tithes would have fallen with them, and the lands become 
titheable again : had they not been supported and upheld 
by the statute 31 Hen. VIII. c. 13, which enacts, that all 
persons who should come to the possession of the lands of 
any abbey then dissolved, should hold them free and dis- 
charged of tithes, in as large and ample a manner as the 
abbeys themselves formerly held them. And from this 
original have sprung all the lands, which, being in lay 
hands, do at present claim to be tith’e-free : for, if a man 
can shew his lands to have been such abbey lands, and 
also immemorially discharged of tithes by any of the 
means before-mentioned, this is now a good prescription 
de non decimando. But he must shew both these requi- 
sites : for abbey lands, without a special ground of dis- 
charge, are not discharged of course ; neither will any 

• • 

• Cro. Eliz.511. » Ziirf. .■> 1 1 . 

" Cro. Eliz. 479, f.ll; Sav, 3; * Hob. 309; Cro. Jac. 308 

Moor, 910. ' y 2 Kep. 44 ; Seld. Titli. c. 13, 

' Cro. Eliz. 479. s.2. 
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prescription de non decimando avail in total discharge of 
tithes, unless it relates to such abbey lands. 

Late act ns to Bv the 2 & 3 W. I V, c. 100, certain alterations are made 

ctaims of mo- . , . . • r » i • 

•Ins mid ex- as to thc time required in proving claims of modus deci- 

emptiou troiii i 

tithes. fnandiy or exemption from, or discharge of tithes. By s. 1 , 
it is enacted that all prescriptions and claims of any modus, 
or of any exemption or discharge of tithes by composition 
real or otherwise, shall be sustained and held valid, upon 
evidence shewing, in case of modus, the payment of such 
modus, and in cases of exemption, the enjoyment of the 
land without payment of tithes for the full period of thirty 
years next before the time of such demand, except under 
.the special circumstances therein mentioned. By s. 2, it 
is enacted, that every composition for tithes, made or con- 
firmed by the decree of any Court of Equity in England, 
in a suit to which flip ordinary, patron, and incumbent 
Were parties, .shall be valid ; and that no modus or exemp- 
tion shall be within the act, unless it shall be proved to 
have existed one year next before the passing of the act. 

3 By rom- Thirdly, by commutation. A third mode of exemption 

hIi'iIV.' from payment of tithes, which will soon be the most com- 
mon of any, is by commutation, and this has frequently 
been effected by acts of parliament, limited in their opera- 
tion to particular places, but is now to be rendered general 
throughout the country, by virtue of the act, the 6 & 7 
W. JV, c. 7i) amended by the 1 Viet. c. 69, 1 & 2 Viet, 
c. 64, and 2 & 3 Viet. c. 62. This important measure 
contemplates and provides for two modes of com- 
mutation, the one voluntary, the other compulsory} 
the latter came into operation on the 1st of Octo- 
ber, 1838: the former has been adopted since the act 
came into operation. Commissioners are appointed un- 
der the act, to carry its provisions into effect ; the equi- 
valent for tithes is to be a corn rent, payable in money, 
according to the value of a fixed quantity of corn, as 
ascertained from year to year by the average price of cop 
(or the seven years, ending at the preceding Christmas. 
Under this act very considerable progress has already 
been made, and we may reasonably hope that by its opera- 
tion the whole of the intricate and difficult law relating to 
tithes will speedily become obsolete. 
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III. Common, or right of common, appears from its in Coniinoti. 
very definition to be an incorporeal hereditament : being 
a profit which a man hath in the land of another ; as, to 
feed his beasts, to catch fish, to dig turf, to cut wood, or 
the like.* And hence common is chiefly of four sorts ; of f®"' *"«•• 
common of pasture, of piscary, of turbary, and of esto- 
vers. 

I. Common of pasture is a right of feeding one’s beasts [ 33 ] 
on another’s land : for in those waste grounds, which arc i- < '•nimoti 

r 1 M • ofpaMiirf. 

usually called commons, the property of the soil is gene- 
rally in the lord of the manor ; as in common fields it is 
in the particular tenants. This kind of common is either 
appendant, appurtenant, because of vicinage, or in gross." 

Common appendant is a right, belonging to the owners A|.|)iit(i.i«i. 
or occupiers of arable land, to put commonable beasts 
upon the lord’s waste, and upon the^lfmds of other persons 
within the same manor. Commonable bcjists are either 
beasts of the plough, or such as manure the ground. 

This is a matter of most universal right ; and it was 
originally permitted,*’ not only for the encouragement of 
agriculture, but for the necessity of the thing. For, when 
lords of manors granted out parcels of land to tenants, 
for services either done or to be done, these tenants could 
not plough or manure the land without beasts ; these 
beasts could not be sustained without pasture ; and pasture 
could not be had but in the lord’s wastes, and on the un- 
inclosed fallow grounds of themselves and other tenants. 

The law, therefore, annexed this right of common, as in- 
separably incident, to the grant of the lands ; and this 
was the original of common appendant : which obtains in 
Sweden, and the other northern kingdoms, much in the 
same manner as in England.® Common appurtenant A|.puit<;n»ni. 
ariseth from mo cotinection of tenure, nor from any abso- 
lute necessity j but may be annexed to lands in other 
lordships,** or extend to other beasts, besides such as are 
generally commonable 3 as hogs, goats, or the like, which 
neither plough nor manure the ground. This not arising 
from any natural propriety or necessity, like common ap- 

' Stiernh. de jure Sueonum^ 1. 2^ 

c^. 

^ Cro. Car. 482 ; I Jon, 397- 


» Finch, Law* 15/ . 
• Co. litt. (2^ 

^ 2 Inst. 86. 
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. .penjiaBt, ie therefore not of general rights but can only be 
claimed by immemorial usage and prescription,® which the 
law esteems sufficient proof of a special grant or agreement 
. for this purpose, or by modern special graut.^ A right or 
benefit claimed by prescription, must strictly have been 
proved to have commenced from the time of legaj, memory 
or the reign of Rich. I. But this rule being obviously 
inconvenient, was not closely adhered to by the Courts, and 
proof of enjoyment as far back as living witnesses could 
speak, unless rebutted by other testimony, raised a pre- 
'.ate as to sumption of an enjoyment from a remote era. By a re- 
tuiiimuii. cent act (2 & 3 W. IV., c. 7lj) however, it is enacted that 
after thirtt/ years enjoyment, claims to common and other 
profits a prendrt shall not be defeated by shewing that 
they were first enjoyed at any period prior to the thirty 
years, but such claims may be defeated in any other way 
by which the same were then liable to be defeated : and 
when such rights shall have been enjoyed for sixty years, 
the right thereto shall be deemed absolute and indefea- 
sible, unless it shall appear that the same was taken by 
some agreement expressly made for that purpose by deed 
Gomnioii or, jji^riting (s. 1.) Common' became of vicinage, or 
neighbourhood, is where the inhabitants of two townships 
which lie contiguous to each other, have usually inter - 
[ 34 ] coramoned with one another j the beasts of the one stray- 
ing mutually into the other's fields, without any molesta- 
tion from either. This is indeed only a permissive right, 
intended to excuse what in strictness is a trespass in both, 
and to prevent a multiplicity of suits ; ai»d,therefore either 
township may enclose and bar out the other, though they 
have intercomrooned time out of mind. Neither hath any 
persoin of ode town a right to put his beasts originally 
into the other’s common ; but if they esc^, and stray 
thither of themselves, the law winks ' at the trespass.^ 
r..ii.n.oii in Common in groi>s, or at large, is such as is neither appen- 
dan^.nor Appurtenant to land, but is annexed to a man’s 
person ; bejng granted to him and his heirs by deed }.‘. or 
it may be claimed by prescriptive right, as by .a.parsbn of 
a church, or the like corporation sole. 'This is a separate 

t , 

* Co. Lilt. 121, 122. ^ CowlamY. Slackj 1.5 East, 108. t Ce* l22r 



CHAP. HI.] OF INCORPOUBAL HEREDITAMBNTS. 


39 


inheritance, entirely distinct from any landed property, 
and may be vested in one who has not a foot of ground in 
the manor. 

All these species of pasturable common, may be and 
usually are limited as to number and time ; but there are ^X»i"imt 
also commons without stint, and which last all the year. 

Jlv the statute of Merton, however, and other subscuuent EiiHosun ..r 
statutes,^ the lord of a manor may enclose so much of the 
waste as he pleases, for tillage or wood ground, provided 
he leaves common sufficient for such as are entitled 
thereto. This enclosure, when justifiable, is called in law 
“approving:” an ancient expression, signifying the same 
as “improving.”'’ 'Die lord hath tlie sole interest in the 
soil ; but the interest of the lord and commoner in the 
common, arc looked upon in law as mutual. They may 
both bring actions for damage done, either against stran- 
gers, or each other ; the lord for the public injury, and 
each commoner for his private damage; but the statute of 
Merton only extends to common of pasture.-* Commons 
arc now very frecpiently inclosed under private or general 
inclosurc acts. The general acts are the 41 Geo. Ill, c. IIH), 
amended by the 1 & 2 (♦. IV, c. 23, and the G & 7 VV. 4, 
c. 115. 

2, 3. Common of piscary is a liberty of fishing in an- 2 , 3 . ciimninn 
other man’s water ; as common of turbary is a liberty of 
digging turf upon another’s ground.'' Tliere is also a 
common of digging for coals, minerals, stones, and the 
like. All those bear a resemlilancc to common of pasture 
in many respects ; though in one point they go much 
farther ; common of pasture being only a right of feeding [ 35 ] 
on the herbage and vesture of the soil, which renews 
annually ; but common of turbary, and those aforemen- 
tioned, are a right of carrying away the very soil itself. 

4. Common of estovers or estouviers, that is, necessaries commnn 
(from est offer, to furnish) is a liberty of taking necessary * "* * 

wood, for the use or furniture of a house or farm, from 
olF another’s estate. The Saxon word, bote, is used by 
Us as synonimous to the French estovers: and therefore 

20 Hen. .3, c. 4 ; 29 G. 2, c. 36; i 9 Rep. 113; Wils. 17; 6 T. R. 

31 G. 2, c. 41 ; and 10 G. 3, c. 42. 741 ; 1 Taunt, l.ti. 

‘ 2 Inst. 474. k Co. Litt. 122. 

II 
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l)onsc-bote is a sufficient allowance of wood, to repair, or 
to bum in tlie house ; which latter is sometimes called 
fire-bote j plough- bote and cart-bote are wood to be em- 
ployed in making and repairing all instruments of hus- 
bandry : and hay-bote or hedge-bote is wood for m pairing 
of hays, hedges, or fences. These botes or cstovws must 
be reasonalde ones ; and such any tenant or lessee may 
take, off the land let or demised to him, without waiting 
for any leave, assign metit, or appointment of the lessor 
unless be be restrained by special covenant to the contrarj^.* 
'I'hesc several species of commons do all originally re- 
sult from the same necessity as common of pasture ; vi/. 
for the maintenance and carrying on of husbandry : com- 
mon of piscary being given for the sustenance of the te- 
nant’s family; common of turbary and fire-bote for his 
fuel ; and house-bote, plough-bote, cart-bote, and hedge- 
bote, for repairing bis bouse, his instruments, of tillage, 
and the necessary fences of his grounds. 
wa)s, IV. A fourth s|)ecies of incorporeal hereditaments is 
that of wnifs ; or the right of going over another man’s 
ground. I speak not here of the king’s highways, which 
lead from tou'n t/) town ; nor y(^ of common ways, lead- 
ing from a village into the fields ; but of private ways, in 
which a particular man may have an interest and a right, 
though another be owner of the soil. This may be 
grounded on a special permission ; as when the owner of 
the land grants to another a liberty of passing over his 
grounds, to go to church, to market, or the like : in which 
case tlie gift or grant is particular, and confined to the 
grantee alone : it dies with the person ; and, if the grantic 
3G ] leaves the country, he cannot sissign over his right to any 
other; nor can he justify taking another person in his 
company."* A way may be also by prescription ; as if 
all the inhdbitauts of such a hamlet, or all the owners and 
occupiers of such a farm, have immemorially used to cross 
such a ground, for such a particular purpose : for this 
immemorial usage supposes an original grant, whereby 
a right of way thus appurtenant to land or houses may 
clearly be created. A right of way may also arise by act 


> Co. Liu. 11. 


Fincli, Law. .11, 
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and operation of law : for, if a man grants me a piece of 
ground in the middle of his field, he at the same time 
tacitly and impliedly gives me a way to come at it, and 1 
may ci’oss his land for that purpose without trespiiss." 

For when the law doth give any thing to one, it givctli 
impliedly whatsoever is necessary for enjoying tlic same.” 

By the law of the twelve tables at Rome, where a man 
hud the right of way over another’s land, and the road was 
out of repair, he who hud the right of way might go over 
any part of the land he pleased : which was the established 
rule in public as well as private ways. And the law of 
England, in both cases, seems to correspond with the 
Roman." 

By the 2 & 3 W. IV, c. / I j -> it is enacted tliat no T aft* act us to 
claim of right of way uninterruptedly enjoyed for tivoifi/ ni-iit oi way, 
years, shall be defeated by shewing that such way was 
first enjoyed at any time prior to sucli i)criod of twenty 
years : but such claim may be defeated in any other way 
by which the same was then liable to be defeated ; ^aiul 
where such tvay shall have been enjoyed for the full period 
of forfi/ years, the right shall be deemed absolute and 
indefeasible, unless it shall appear that tliere was some 
agreement c.xprcssly made for the purpose' by deed or 
writing. But it has been held under this act that the 
claimant must shew that he has enjoyed the way for the 
full period of twenty years, and that he has done so of 
right, and without interruption, and that such claim may 
be answered by proof of a license, written or parol, for a 
limited period,'comprising the whole or part of the twenty 
years.'' 

V. Offices, which are a right to exercise a public or v. odiwi. 
private employment, and to take the fees and emoluments 
thereunto belonging, are also incorporeal hererjitaments : 
whether public, as those of magistrate.s ; or private, as of 
bailiffs, receivers, and the like. For a man may have an 
estate in them, either to him and his heii’s, or for life, or 

• 

Finch, Law. C3. q n^i^hl v. mikcr, 1 Cr. M. <Sr 

® Co. Litt. 56. Ros. 211; 4 Tyr. 50iJ. Mffnmouth 

L(l. Rayin. 725 ; 1 Brownl. 212; CaytalCofiipavt/, 1 O. M. t'v Kos. 611; 

2 Show. 28 ; 1 .Jon. 2{)7* But see 5 Tyr. 6H. Pnpnv v, ShetUkn^ I Mt) 0 . 

Dougl. 716. . R. 382. 

D 2 
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for a term of }vars, or during pleasure only : save only 
that offices of public trust cannot be granted for a term of 
years, especially if they concern the administration of jus- 
[ 37 ] tice, for then they might perhaps vest in executors or 
administrators.' Neither can any Judicial office be granted 
in reversion ; because though the grantee may lie able 
to perform it at the time of the grant, yet before the of- 
fice falls he may become unable and Insufficient; but 
ministerial offices may be so granted for those may be 
executed by deputy. Also by statute .5 & 6 Edw. VI, c. 
1(5, extended by the 49 (1. IH. c. 26, and 6 G. IV. c. 82 ^ 
83, no public office (a few only excepted,) shall be sold, 
under pain of disability to dispose of or hold it. For the 
law presumes that he, who buys an office, will by bribery, 
extortion, or other imlawf'il means, make his purchase 
good, to the manifest detriment of the public. 

VI. Digiiitus. VI. Dignities bear a near relation to offices.* It will 

here he sufficient to mention them as a species of incor- 
poreal hereditaments, wherein a man may have a pro- 
perty or estate. 

VII. Trail. VII. Franchises are a seventh s])ecie8* Franchise and 

^"**^** . ^ 1 1 • 1 /* • 
liberty are iisoci as synonymous terms: and their defim- 

tion is,'* a royal privilege, or branch of the king’s pre- 
rogative, subsisting in the hands of a subject. Ilcing 
therefore derived from the crown, they must arise from 
the king’s grant ; or, in some cases, may be held by pre- 
scription, which, as has been frequently said, presupposes 
a grant. The kinds of them arc various, and almost infi- 
nite : I will here briefly touch upon some of tlie principal ; 
premising only, that they may be vested in cither natural 
persons or bodies politic ; in one man, or in many : but 
the same idcnticj^l franchise, that has before been granted 
to one, cannot he bestowed on another, for that would 
prejudice the former grant.'* 

Mfiiiimi of To be a county palatine is a franchise, vested in a num- 
bgj. of persons. It is likewise a franchise for a number of 
persons to be iricor^jorated, and subsist as a body politic ; 
with a power to maintain perpetual succession and do 

'9Rop.!)7. - 'll Rep. 4 . 

^ See further to Offices, Rights “ Finch, Law. 1(^4. 

ofPeraons, CIe 12. ^ 2 Roll. Ahr. l‘Jl ; KeiNv'. IIR), 
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other corporate acts : and each Individual member of such 
corporation is also said to have a franchise or freedom. 

Other franchises are, to hold a court leet: to have a 
manor or lordship ; or, at least, to have a lordship para- [ 38 ] 
mount : to have waifs, wrecks, estrays, treasure -trove, 
royal fish, forfeitures, and deodands : to have a court of 
one’s own, or liberty of holding pleas ; and trying causes : 
to have the cognizance t»f pleas ; which is a still greater 
liberty, being an exclusive right, so that no other court 
shall try causes arising within that jurisdiction ; to have 
a bailiwick, or liberty exempt from the sheriff of the 
county ; wherein the grantee only, and his officers, are to 
execute all process : to have a fair , or market ; with the 
right of taking toll, either there or at any other public 
places, as at bridges, wharfs, or the like ; which tolls 
must have a reasonable cause of commencement, (as in 
consideration of repairs, or the like), else the franchise is 
illegal and void or, lastly, to have a forest, chase, park, 
warren, or fishery, endowed with privileges of royalty ; 
which species of franchise may reijuirc a more minute 
discussion. 

As to a forest : this, in the hands of a subject, is pro- Furest. 
perlythe same thing with a chase ; being subject to the 
common law, and not to the forest laws.* But a chtisc chase, 
differs from a park, in that it is not inclosed, and also in 
that a man may have a chase in anotjier man’s ground as 
well as in his own j being indeed the liberty of keeping 
beasts of cha^e or royal game therein, pi’otccted even 
from the owner of the land, with a power of hunting them 
thereon. A park is an inclosed chase, extending only park, 
over a man’s own grounds. The word park, indeed, pro- 
perly signifies an enclosure ; but yet it is not every field 
or common, which a gentleman pleases to surround with 
a wall or paling, and to stock with a herd of deer, that 
is thereby constituted a legal park : for the king’s grant, 
or at least immemorial prescription, is necessary to make 
it so.i' Though now the difference^ between a real park 
ami such enclosed grounds, is in many respects not very 

2 last. 220. 

* 4 Inst. 314. But see Maimw. #€ 0 . lilt. 233; 2 last. 11 
, Rcp.se. 
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. material : only that it is unlawful at common law for any 
[ 30 J person to kill any beasts of park or chase,* except such 
as possess these franchises of forest, chase, or park. 

Fiie-waiien. Fi^c-wurreii is a similar franchise, erected for preserva' 
tion or custody (which the word signifies) of beasts and 
fowls of warren which, being fer<£ naturae, every one 
, had a natural right to kill as he could ; but upon the in- 
troduction of the forest laws, at the Norman conquest, as 
will be shewn hereafter, these animals being looked upon 
as royal game and the sole property of our savage monarchs, 
this franchise of free-wsuTen was ijivcnted to protect them ; 
by giving the grantee a sole and exclusive power of killing 
such game so far as his warren extended, on condition of 
his preventing other persons. A man therefore, that has 
the franchise of warren, is in reality no more than a royal 
gamekeeper : but no man, not even a lord of a manor, 
could by common law justify sporting on another’s soil, 
or even on his own, unless he had the liberty of free- 
warren.*' This franchise is almost fallen into disregard, 
since the new statutes for preserving the game ; the name 
being now chiefly preserved in grounds that {we set apart 
for breeding hares and rabbits. There are many instances 
of keen sportsmen in ancient times, who have sold their 
estates, and reserved the free*warren, or right of killing 
game, to themselves ; by which means it comes to pass 
that:a man and hisj^eirs have sometimes frec-warren over 
Fice flsiicrj'. another’s ground.® A free fishtrij, or exclusive right of 
fishing ill a public river, is also a royal franchise ; and is 
considered as such in all countries where the feodal polity 
has prevailed though the making such grants, and by that 
means appropriating what seems to be unnatural to re- 
, strain, the use of running water, was prohibited for the 


* Tbese^ are properly buck, doe, 
fox, mart’m, and roe; but in a com- 
mon and legal sense extend likewise 
to all the beasts of the forest : which, 
besides the other, are reckoned to 
he hart, hind, hare, hoar, and wolf, 
and in a word, all wild beasts of 
venary ob hunting. Co. Litt. 20 . 

Tlid boasts arc hares, conies, 


and rocs ; the fowls are either cam- 
pestres, as partridges, rails, artd 
quails ; or sylvestresy as woodcocks 
and pheasants ; or aquatilesy us mal* 
lards and herons. Ibid. 

^ Salk, 637. 

Bro. Abr. tit. Warrcriy 3,' 

Seld. MaK Cluva.l. 24 Dufresne, 
V. o03. Crag, dc Jw. feed, ^ 
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future by King John’s great charter ; and the' rivers that 
were fenced in his time were directed to be laid open, as 
well as tiie forests to be disafforested.® Tliis opening was 
extended, by the second and third « charters of Hen. Ill, 
to those also that were fenced under Richard 1 ; so that a 
francliise of free fishery ought now to be at least as old as 
the reign of Henry II. This differs from a senera/ fishery ; 4() ] 

because he that has a several fishery must also be (or at 
least derive his right from) the owner of the soil,• ** which 
in a free fishery is not requisite. It difl'ers also from a 
cmnmojt of piscary before-mentioned, in that the free 
fishery is an exclusive riglit, the common of piscary is not 
so : and therefore, in a free fishery, a man has a property 
in the fish before they are caught ; in a common of piscary 
not till afterwards.' Some indeed, have considered a free 
fishery not as a royal franchise, but merely as a private 
grant of a liberty to fish in the several fishery of the 
grantor.J But to consider such right as originally a 
flower of the prerogative, till restrained by viagna carta, 
and derived by royal grant (previous to the reign of 
Richard I.) to such as now claim it by prescription, and 
to distinguish it (as we have done) from a several and a 
common of fishery, may remove some difficulties in respect 
of this matter, with which our l|^oks are embarrassed. For 
it must be acknowledged, that the rights and distinctions 
of the three species of fishery arc venf much confounded 
in our law book^; and that there are not wanting respect- 
able authorities which maintain, that a several fishery 
may exist distinct from the property of the soil, and that 
ixfree fishery implies no exclusive right, but is synony- 
mous with common of piscary. 

By the 2 & 3 W. IV^, c. 71 > s. 1, it is enacted, that no IJnikatloti of 
claim which may be lavvfidly made at the common law by fmiUitM! 
custom, prescription, or grant, to any [)rofit or benefit to 
be talccn and enjoyed from or upon any land of the King, 


• Cap. 47, edit. Oxuu. 

' Cap. 20. I F. N. B. 88 ; Salk. 637. 

« 9 Hen. .3, c. 16. J 2 Sid. 8. 

'' M. 17 E<W. 4, 6 ; P. 18 Edw. 44 ; '‘46cc them well di)t;ested in liar- 

1. 10 Heh. 7.24, 26; Salk. 637. grave’s notes on Co. Litt. 122. 
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shall, when such profit or bendit shall have been actually 
taken and enjoyed by any person, claiming* right ;thereCo 
without interuption for the full period of thirty years, be 
defeated or destroyed by shewing only that such profit or 
benefit lyas first taken or enjoyed at any time prior to 
such period of thirty years ; but nevertheless such claim 
may be defeated in any other way, by which the same was 
then liable to be defeated ; and when such profit or benefit 
shall have been so taken and enjoyed as aforesaid, for the 
full period of sixt^ years, the right thereto shall be deemed 
absolute and indefeasible, unless it shall appear that the 
same was taken and enjoyed by some consent or agree- 
ment expressly made for that pur^jose by deed or writing. 

VIII. Corodies are a right of sustenance, or to receive 
certain allotments of victual and provision for one’s main- 
tenance.* In lieu of which (especially when due from 
ecclesiastical persons) a pension or sum of money is 
sometimes substituted. And these may be reckoned 
another species of incorporeal hereditaments ; though not 
chargeable on, or issuing from, any corporeal inheritance, 
but only charged on the person of the owner in respect 
of such his inheritance. To these may be added 

IX. Annuities, which are much of the same nature, 
only that these arise frop|^ temporal, as the former from 
spiritual, persons. An annuity is a thing very distinct from 
a rent-charge, wi% which it is frequently confounded : 
a rent-charge being a burthen imposed upon and issuing 
out of lands, whereas an annuity is a yearly sum charge- 
able only upon the person of the grantor."* Therefore, 
if a man by deed grant to another the sum of 20/. per 
annum, without expressing out of what lands it shall 
issue, no land at all shall be charged with it ; but it is a 
mere personal annuity : which is of so little account in 
the law, that, if granted to an eleemosynary corporation, 
it is not within the statutes of mortmain and yet a 
man may have a real estate in it, though his security is 
merely personal. 

X. Rents are the last species of incorporeal heredita- 
ments. The word rent or render, reditus, signifies a 

, 1 njl f .<1 ' 

' Findi, Low, 1C^\ "> to. Lilt. 144, * 
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colhpensation or return, it being the nature of an ackndituJ 
iedgment given for the possession of somp corporeal 
iriheritaBce.® It is defined to be a certain profit issuing* 
yearly out of lands and tenements corporeal.’ It fijust'’ 
be a profit ; yet there is no occasion for it to be, it 
usually is, a sum of money: for spurs, capons, horses, 
corn, and other matters may be rendered, . and frequently 
are rendered, by way of rent.? It may also consist in 
services or manual operations ; as, to plough so many 
acres of ground, to attend the king or the lord to the ' 

Wars, and the like j which services in the eye of the law 
are profits. This profit must also be certain ,* or that 
which may be reduced to a certainty by either party. 

It must also issue yearly; though there is no occasion 
for it to issue every successive year : but it may be re- 
served every second, third, or fourth year :i yet, as it 
is to be produced out of the profits of lauds and tene- 
ments, as a recompense for being permitted to hold or 
enjoy them, it ought to be reserved yearly, because those 
profits do annually arise and are annually renewed. It 
must iss ue ou t of the thing granted, and not be part of 
the land or thing itself ; wherein it differs from an ex- 
ception in the grant, which is always of part of the thing 
granted.' It must, lastly, issue o ut of lands and tenements 
corporeal) that is, from some inheritance whereunto the' [ 4^ ] 
owner or grantee of the rent may have recourse to diS-*' > ‘ ‘ 

train. Therefore a rent cannot be reserved out of ' 
advowson, a common, an office, a franchise, or the like'j*- 
(although it may be out of tithes, with aU propevfi^* 
of rent, except distress). But a grant of such artthkify'^ 
or sum may operate as a personal contract, and oblige thfe 
grantor to pay the money reserved, or subject him 'to**8ir 
action of debt :* though it doth not affect the inhmtance^ 
and is no legal rent in contemplation of law. i ' '>1 ' ‘ ' 

There are at common law“ three manner of rents : or throe 
rent-service, rent-charge, and rent-seck. moci/*'"*" 

is so called because it hath some corporeal servkaednfci* ' 

■» CdjliU, !44, ' » Co. Litt. 144 ; 

I* 4;o. Lilt. 142. Saund. SOS. 

1 Co. Litt. 47. ‘ Ibid. 47. 

' Plowd. 13; 8 Rep. 71. » Lilt. s. 213. 
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dent to it, as at the least fealty or the feodal oath of 
fidelity.'' For, if a tenant holds his land by fealty, and 
ten shillings rent; or by the service of plougliing the 
lord’s land, and five shillings rent ; these pecuniary rents 
being connected with personal services, are therefore 
called rent service. And for these, in case they be be- 
hind, or arrear, at the day appointed, the lord uuiy dis- 
train of coinnion right, without reserving any sjxjciul 
power of distress ; provided he hath in himself the rever- 
sion or future estate of the lands and tenements, after the 
lease or particular estate of the lessee or grantee is expired." 

Rent ciwigc. ^ rent-c/iurge, is where the owner of the rent hath no 
future interest, or reversion expectant in the land ; as 
where a man by deed maketh over to others his whole 
estate in fee simple, with a certain rent payable thereout, 
and adds to the deed a covenant or clause of distress, 
that if the rent be arrear, or behind, it shall be lawful to 
distrain for the same. In this case the land is liable to 
the distress, not of common right, but by virtue of the 
clause in the deed : and therefore it is called a rent- 
charge, because in this manner the land is charged with 

Rent-sick, a distress for the payment of it.* Jlent-seck, reditns 
siccus, or barren rent, is in effect nothing more than a 
rent reserved by deed, h^t without any clause of distress. 

There are also other species of rents, which arc re- 
ducible to these three. Kents of assise are the certain 
established rents of the freeholders and ancient copy- 
holders of a manor,'' which cannot be departed from or 
varied. Those of the freeholders arc frec^uently called 
chief rents, reditus capitales ; and both sorts arc indif- 
ferently denominated quit rents, quieti reditus ; because 
thereby the tenant goes quit and free of all other services. 
When these payments were reserved in silver or M'hite 
money, they were anciently called while-rents, or blanch 
farms, reditus albi in contradistinction to rents re- 
served in work, grain, or baser money, which were 
called reditus 7iigxi or black mail^ Rack-rent is only 


’ Co. Litt. 142. 

« Litt. 8. 21.‘>. 

* Co. Litt. 143. 
y 2 InaU ID. 

* In Scotland this kind of small 


payment is called blanch-hoUHng^ or 
reditns alba* fir mat. See liradbuty 
V. Wrtghty Dougl. 604, note 1, as to 
the definition of a fee-farm rent, 

“ 2 Ipst,4D. 
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a rent of the full value of the tenement, or near it. A 
fee-farm rent is a rent issuing out of an estate in fee 
of at least one fourth of the value of the ltuids,.at the time 
of its reservation j*" for a grant of lands, reserving so con- 
siderable a rent, is indeed only letting lands to farm in 
fee simple instead of the usual methods for life or years.* 

These are the general divisions of rent ; but the dif- 
ference between them (in respect to the remedy for re- 
* covering them) is now totally abolished j and all persons 
may have the like remedy by distress for rcnts-seck, rents 
of assise, and chief-rents, as in case of rents reserved upon 
lease.' 

Rent is regularly due and payable upon the land from 
whence it issues, if no particular place is mentioned in 
the reservation but, in case of the king, the payment 
must be cither to his officers at the exchequer, or to his 
receiver in the country.' And, strictly, the rent is de- 
luandable and payable before the time of sun- set of the 
day whereon it is reserved though perhaps not abso- 
lutely due till midniglit.8 

As to the original of rents, something will be said in 
the next Chapter 


k Co. Litf. 143. 

<■ St«t. 4 G. 2, c. 28. 

•I Co. Lite. 201. 

** 4 Rep. 73. 

^ Co. Litt. 302 j 1 Anders. 253. 


K 1 Snnnd. 287 ; Free, Chan. 555 ; 
Salk. 578. 

For the Doctrine relatinji; to 
Dkstresbes for Rent, see Private 
Wronjjs, Chap. I. 
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CHAPTER THE FOURTH. 
[44] OF TiiK FEODAL SYSTEM. 


A itetierai ac- Ix is impossible to understand, with any decree of accu- 

qiUlllt.lIKt! ^ ^ ^ ^ ^ ^ ^ 

w.iii itif i.a- racy, cither the civil constitution of this kingdom, or the 

fine and <lu<‘- ^ 

irnipoikiub, wliicli rcffulate its landed i)r()])erty, without some 

«| iIk* It-odal p , 

law.netei)- frcneral ac(|iiaiiitance witli the nature and doctrine of 
feuds, or the feudal law : a system so universally received 
throughout Eurojjc, upwards of twelve centuries ago, that 
Sir H^nry Spclman® does not scruple to call it the law of 
nations in our western world. This Chapter will be there- 
fore dedicated to this inquiry. And though, in the course 
of our observations in this and many other parts of the 
present hook, we may have occasion to search pretty 
highly into the antiquities of our English jurisprudence, 
yet surely no industrious student will imagine his time 
misemployed, when he is led to consider that the obsolete 
doctrines of our laws are frequently the foundation upon 
which what remains is erected ; and that it is impracti- 
cable to comprehend many rules of the modern law, in a 
scholar-like scientifical manner, without having recourse 
to the ancient. Nor will these researches be altogether 
void of rational entertainment as well as use : as in view- 
ing the majestic ruins of Rome or Athens, of Balbec or 
Palmyra, it administers both pleasure and instruction to 
compar# them with the draughts of the same edifices in 
their pristine proportion and splendour. 

[ 45 ] The constitution of feuds'' had its original from the 
itsoiigin. military policy of the northern or Celtic nations, the 
Goths, the Huns,‘ the Franks, the Vandals, and the Lom- 
bards, who all migrating from the same oj/idna gentium, 


* Of Parliamcntb, 57. 


SeeSpelmaa offei^s, apd Wtigli? 
of tetturcs, pet tot. . . 
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as Crag very justly entitles it,' poured themselves in vast 
quantities into all the regions of Curope, at the declension 
of the Roman empire. It was brought by them from 
their own countries, and continued in^their respective 
colonies as the most likely means to sccxire their new .ac- 
quisitions : and to that end large districts or parcels of 
land were allotted by the conquering general to the supe- 
rior officers of the army, and by them dealt out again in 
smaller parcels or allotments to the inferior officers and 
most deserving soldiers.'* These allotments were called 
feoda, feuds, fiefs, or fees ; which last appellation in tlie 
northern languages' signifies a conditional stipend or re- 
ward/ Rewards or stipends they evidently were : and the 
condition annexed to them was, that the possessor should 
do service faithfully, both at home and in the wars, to him 
by whom they were given ; for which purpose he took 
the jurmnentnin /idelitatis, or oath of fealty and in case 
of the breach of this condition and o.ath, by not perform- 
ing the stipulated service, or by deserting the lord in 
battle, the lands were again to revert to him who granted 
thenl.*’ 

Allotments, thus acquired, naturally engaged such as iiscffeos 
accepted them to defend them : and, as they all sprang 
from the same right of conquest, no part could sid)sist [ 46 ] 
independent of the whole ; wherefore all givers as u’cll as 
receivers were mutiudly bound to defend each others’ pos- 
sessions. But, as that could not effectually be done in a 
tumultuous irregular way, government, aTid to that pur- 
pose subordination, was necessary. Every receiver of 
lands, or feudatory, was therefore bound, when called 


® DrjurefeotL 19 , 20 . 

VV right, 7. 

** Spelni. 67. 210, 

^ Pontoppidan, in his history of 
Norway (p. 290) observes, that in 
the northern languages dVI; signihes 
projwietas, and atl Mum. Hence be 
derives the right in those 

conntrtea ; and thence too perhaps 
ia derived the udal right in Finland, 
Ac.’ (See Mac Doual. Inat. part 2.) 
Now the transposition of these nor- 


thern syllables, will give 

us the true etymology of the a/h^ 
tiitwiy or absolute pr(f{)erty of the 
feudists ; as, by a similar combina- 
tion of the latter syllable with the 
word fee (which signifies, we have 
seen, a conditional reward or sti- 
pend) ftpottl) Of feodum will denote 
stipendiary property. 

8 See this oath explained at large 
in Feud. 1. 2, t. 7. 

^ Feud. 1. 2, f. 24. 
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upon by his benefactor, or immediate lord of his feud ,or 
fee, to do all in his power to defend him. Such benefac- 
tor or lord was likewise subordinate to, and under the 
command of, his immediate benefactor or superior ; and 
so upwards to the prince or general himself : and the se- 
veral lords were also reciprocally bound, in their respective 
gradations, to protect the possessions they had given. 
Thus the feodal connection was established, a proper mili- 
tary subjection was naturally intro(biced, and an army of 
feudatories was always ready enlisted, and mutually pre- 
pared to muster, not only in defence of each man’s onm 
several* property, but also in defence of the whole, and of 
every part of this their ncwly-aequired country the pru- 
dence of which constitution was soon sufficiently visible in 
the strength and spirit with which they maintained their 
coiKpiests. 

The universality and early use of this feodal plan, among 
all those nations, which in complaisance to the Romans we 
still call barbaroJis, may appear from what is recorded'^ of 
the Cimhri and Teutoncs, nations of the same northern 
original as those whom we have been describing, at their 
first irruption into Italy about a century before the Chris- 
tian asra. They demanded of the Romans, “ ut martins 
pojmlns aliquid si/n terra; daret, quasi stipendium : ewte- 
rnm, nt vellet, manihus atqne armis snis nteretur” 'j'he 
sense of which may be thus rendered ; they desired sti- 
pendiary lands (that is, feuds) to be allowed them, to be 
hold by military and other personal services, whenever 
their lords should call upon them. I’his was evidently 
the same constitution, that displayed itself more fully 
about seven hundred years afterwards : when the Salii, 
Burgundians, and Franks broke in upon Gaul ; the Visi- 
[ 47 1 goths on Spain, and the Lombards upon Italy ; and intro- 
dneed with themselves this northern plan of polity, serving 
at once to distribute and to protect the territories they had 
newly gained. And from hence too it is propable that the 
emperor Alexander Severus* took the hint, of dividing lands 

‘ 8. dnnavit; ita ut eftrum iia fMmtf 

L. Floi'UHy L 3, r. 3, lupredes xllurum militarpnty nev. 

“ Sitlay qiKV dr hostihu^ rapt ft tjitam ad privatoa perihirrmt: dicPriM 
mnty Umitanas dtitif/us et miluibus attentins illos militaluros^ si etin^n 
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conquered from the enemy among his generals and victo- 
rious soldiery, duly stocked with cattle and bondmen, on 
condition of receiving military service from them and their 
heirs for ever. 

Scarce had these northern conquerors established them- 
selves in their new dominions, when the wisdom of their 
constitutions, as well as their personal valour, alarmed all 
the princes of Europe ; that is, of those countries which 
had formerly been Roman provinces, but had revolted, or 
were deserted by their old masters, in the general wreck 
of the empire. Wherefore most, if not all of them, thought 
it necessary to enter into the same or a similar pkin of 
policy. For whereas, before, the possessions of their 
subjects were perfectly allodiaL (that is, wholly independ- 
ent, and held of no superior at all) now they parcelled out 
their royal territories, or persuaded their subjects to sur- 
render up and retake their own landed property, under the 
like feudal obligations of military fealty."' And thus, in 
Iho compass of a very few years, the feudal constitution, 
or the doctrine of tenure, extended itself over all the wes- 
tern world. Which alteration of landed property, in so 
very material a point, necessarily drew after it an altera- 
tion of laws and customs : so that the fcodal laws soon 
drove out the Roman, which had hitherto universally ob- 
tained, but now became for many centuries lost and for- 
gotten; and Italy itself (as some of the civilians, with 
more spleen than judgment, have expressed it) Itel/iihias,, 
alque ferhias, imnianesque Loiigobardorum leges arrepit." 

Rut this fcodal polity, which was thus by degrees es- 
tablished over all the continent of Europe, seems not to 
have been received in this part of our island, at least not 
universally and as a part of the national constitution, till 
the reign of William the Norman.® Not but that it is 
reasonable to believe, from abundant traces in our history 
and laws, that even in the times of the Saxons, who were 


rura dcferklercnt. Addidit sane his et 
anvmalia tt servos^ ut possent colere 
quod nccspergyit ; ne per inopiam ho- 
minum^fj^er scnectutem drsererentur 
fura vicina barbarize quod turpissi mum 
Hie ducfbntJ* (^El, Laniprid. in vita 
Alex* Seiler u) 


Wright? 10. 

" G ravin. Orig» /. 1, .t. 139. 

" Spelm. Gloss, 218. Bract /. 2, 
c. 16, j. 7. 


Its progiess. 


r 48 1 

I'ht; immRhI of 
il.s leri'ptiMii 
In this conn- 
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a sirarm from what Sir William Temple calls the same 
nortliern hi\T, something similar to this was in use : yet 
not so extensively, nor attended with all the rigour that 
W'as afterwards imported bythe Normans. For the Saxons 
were firmly settled in this island, at least as early as the 
year COO : and it Avas not till two centuries after, that 
feuds arrived to their full vigour and maturity, even on 
the continent of Europe p 

This introduction, however, of the feodal tenures into 
England, by king William, does not seem to have been 
effected immediately after the conquest, nor by the mere 
arbit»ry will and power of the conqueror ; but to have 
been gradually established by the Norman barons, and 
others, in such forfeited lands as they received from the gift 
of the conqueror, and afterwards universally consejited to 
by the great council of the nation long after his title was 
established. Indeed from the prodigious slaughter of the 
English nobility at the battle of Hastings, and the fruitless 
insurrections of those who survived, such numerous for- 
feitures had accrued, that he was able to reward his Norman 
followers with very large and extensive possessions : which 
gave a handle to the monkish historiaiuj, and such as 
have implicitly followed them, to represent him as having 
by right of the sword seized on all the lands of England, 
and dealt them out again to his own favourites. A sup- 
position, grounded upon a mistaken sense of the word 
conquest ; which, in its feodal acceptation, signifies no 
more than acquisition : and this has led many hasty writers 
into a strange historical mistake, and one W'hich upon the 
slightest examination will be found to be most untrue. 
However, certain it is, that the Nonnans now began to gain 
very large possessions in England ; and their regard for 
the feodal law, under which they had long lived, together 
with the king’s recommendation of this policy to the 
English, as the best way to put themselves on a military 
footing, and thereby to prevent any future attempts from 
the continent, weye probably the reasons that prevailed to 
effect its establishment here by law. And though jAe time 
of this great revolution in our landed property c* lot be 


p Crag. /. 1, ^ 4. 
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ascertained with exactness^ yet there are some circum- 
stances that may lead us to a probable conjecture concern- 
ing it. For we learn from the Saxon chronicle,’ that in 
the nineteenth year of King William’s reign an invasion 
was apprehended from Denmark; and the military consti- 
tution of the Saxons being then laid aside, and no other 
introduced in its stead, the kingdom was wholly de- 
fenceless : which occasioned the king to bring over a 
large army of Normans and Bretons, who were quartered 
upon every landholder, and greatly oppressed the people. 

This apparent weakness, together with the grievances 
occasioned by a foreign force, might co-operate with the 
king’s remonstrances, and the better incline the nobility 
to listen to his proposals for putting them in a posture of 
defence. For, as soon as the danger was over, the king Thecompiia- 
held a great council to inquire into the state of the nation 5'^ dotnesdny- 
the immediate consequence of which was, the compiling 
of the great survey called Domesday Book, which was laiiclliulili'rii 
finished in the next year ; and in the latter end of that 
very year, the king was attended by all his nobility at 
Sarum ; where all the principal landholders submitted 
their lands tg^^the yoke of military tenure, became the 
king’s vassals, and did homage and fealty to his person." 

This may possibly have been the aera of formally intro- 
ducing the feudal tenures by law ; and perhaps the very 
law, thus made at the council of Sarum, is that which is 
still extant,* and couched in these remarkable words: [ 50 ] 

“ staluhnus, ut omucs, (Uteri homines foedere et Sacra- 
mento affirmenty quod intra et extra universum regnurn 
xingliae fVilhelmo regi domino suo fideles esse volunt ; 
terras et honores illius omni fidelitate ubique servare cum, 

CO, et contra inimicos et alienigenas defendere.” The The iiahiie of 
terms of this law (as Sir Martin Wright has observed ’ 


« A. D. 1085. 

' tenuit magnum concilium ^ et 
sermones habuit cum suis pro^ 
rihus de hac terra ; quo modo incole^ 
quibus hommibus, Chron. 
dX, 

* Omnes preedia tenentes, quotquot 
tent Tiolae melioris per totam An-- 


gliamy ejtct homines favti stmiy et om^ 
nes se ilti tuhdiditrey fjusque /aett sunt 
vasatliy ac eiJideiUulisjuraimenta pree- 
stxterunty se contra alios quosctmque 
illi fidos futuros, Cliron* Sax. A. O. 
1086. 

‘ Cap. 52. Wilk 228. 

" Tenures, 66. 
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arc plainly fcodal ; for, first, it requires the oath of fealty, 
which made in the sense of the feudists every man that 
took it a tenant or vassal : and, secondly, the tenants 
obliged themselves to defend their lord’s territories and 
titles againstjUl enemies, foftigTi and domestic. Butjwhat 
clearly evinces the legal establishment of this system, is 
another law of the same collection,'^ which exacts the per- 
formance of the military feodal services, as ordained by 
the general council. “ Omnes comites, et bnrones, et 
rnilites, et servientes, et utiiversi liheri homines totius regni 
nostri prevdicti, haheant et teneant se semper bene in 
armis et in eqnis, ut decet et oportet : et shit semper 
prompti et bene paraii, ad servitium siinm integrum nobis 
explendnm et peragendttni, cum opus fuerit ; secundum 
quod nobis debent de foedis et tenementis suis de jure 
facere, et sicut illis statuimus per commune concilium 
totius regni nostri precdicti.” 

Thf nntioiinl This new polity therefore seems not to have been imposed 
illoimm. of by the conqueror, but nationally and freely adopted by the 
»)I^inn''hy general assembly of the whole realm, in the same manner 
a»smll!y of as othct nations of Europe had before adopted it, upon the 
tiieivaiiii. sfime principle of self-security. And, ift particular, they 
had the recent example of the French nation before their 
eyes ; which had gradually surrendered up all its allodial 
or free lands into the king’s hands, who restored them to 
the owners as a benejiciurn or feud, to be held to them and 
such of their heirs as they previously nominated to the 
king : and thus by degrees all the allodial estates in France 
were converted into feuds, and the freemen became the 
vassals of the crown.* The only difference between this 
change of tenures in France, and that in England, was, 

[ 51 ] that the former was effected gradually, by the consent of 
private persons ; the latter was done at once, all over 
England, by the common consent of the nation. '> 

In consequence of this change, it became a fundamental 

ayui maxim and necessary principle (though in reality a mere 

Cap. 58. Wilk. 228. granted tlioin out to the Egyi’tians, 

X Monte.sq. 8p. L. 1). 31, c. 8. reserving «n annual renitr of the 

y IMjaraoh thus acquired the do- fifth jiait ol their value. (Gcii. ch, 

minion of nil the lands in ffgypt, and xlvii.J 
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fiction) of our English tenures, “ that the king is the uni- 
versal lord and original proprietor of all the lands in his 
kingdom and that no man doth or can possess any part 
of it, but what has mediately or immediately been derived 
us a gift from him, to be hel<#upon feodal services.” For, 
this being the real case in pure, original, proper feuds, 
other nations who adopted this system were obliged to act 
upon the same supposition, as a substruction and founda- 
tion of their new polity, though the fact was indeed far 
otherwise. And indeed, by thus consenting to the intro- 
duction of feodal tenures, our English ancestors probably 
meant no more than to put the kingdom in a state of de- 
fence by establishing a military system ; and to oblige 
themselves (in respect of their lands) to maintain the 
king’s title and territories, with equal vigour and fealty, 
as if they had received their lands from his bounty upon 
those express conditions, as pure, proper, beneficiary feu- 
datories. But whatever their meaning was, the Norman 
interpreters, skilled in all the niceties of the feodal consti- 
tutions, and well understanding the import and extent of 
the feodal terms, gave a very different construction to this 
proceeding : and thereupon took a handle to introduce not firi(‘\anro« 
only the rigorous doctrines which prevailed in the duchy 
of Normandy, but also such fruits and dependencies, such 
hardships and services, as were never known to other na- 
tions as if the English had, in fact as well as theory, 
owed every thing they had to the bounty of their sove- 
reign lord. 

Our ancestors therefore, who were by )io means benefi- 
ciaries, but had barely consented to this fiction of tenure 
from the crown, as the basis of a military discipline, with [ 52 J 
reason looked upon these deductions as grievous imposi- 
tions, and arbitrary conclusions from principles that, as to 
them, had no foundation in truth.'* However, this king, 
and his son William Rufus, kept up with a high hand all 
the rigours of the feodal doctrines : but their successor, 

Henry I. found it expedient, when he set up his preten- 
sions to the crown, to promise a restitution of the laws of 

ik. 

* Tuutfuil in luy, et vient dc Ivy al " Spleiii. of Feuds, c. 28. 
commincemcnt. (M. 24 Fdw. III. 65.) '■ Wrifelit, 81. 
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king Edward the confessor, or ancient Saxon system; and 
accordingly, in the first year of his reign, granted a char- 
ter,' whereby he gave up tlie greater grievances, but still 
reserved the fiction of feodal tenure, for the satnc military 
purposes which engJiged his father to introduce it. But 
this charter was gradually brokcji through, and the former 
grievances w'ere revived and aggravated, by himself and 
succeeding princes; till in the reign of king John they 
became so intolerable, that they occasioned his barons, or 
principal feudatories, to rise up in arms against him : which 
raiisci the ill- length produced the famous great charter at Runing- 
ih"harir«'’*^ mcad, which, with some alterations, was confirmed by his 
son Henry III. And, though its immunities (especially 
charta. j^g altered On its last edition by his son**) are very greatly 
short of those granted by Heniy I, it was justly esteemed 
at the time a vast acquisition to hhiglish liberty. Indeed, 
by the farther alteration of tenures that has since happened, 
many of these inmuinilies may now appear, to a common 
observe!’, of much less consequence than they really were 
when granted : but this, properly considered, will shew, 
not that the acquisitions under John were small, but that 
those under Charles were greater. And from hence also 
arises another inference; that the liberties of Englishmen 
are not (as some arbitrary writers would represent them) 
mere infringements of the king’s prerogative, extorted 
from our princes by taking advantage of their weakness ; 
but a restoration of that ancient constitution, of which our 
ancestors had been defrauded by the art and finesse of the 
* Norman lawyers, rather than deprived by the force of the 

Norman arms. 

[ ,53 ] Having given this short history of their rise and pro- 
Naiiirrof gfcss, wc will iioxt coiisidcr the nature, doctrine, and 
principal laws of feuds ; wherein we shall evidently trace 
the groundwork of many parts of our public polity, and 
also the original of such of our own tenures, as were either 
abolished in the last century, or still remain in force. 
riSidamentai The grand and fundamental maxim of all feodal tenure 
is this ; that all lands were originally granted out by the 
sovereign, and are tliereforc holdcn, either me<^tely or 


LL, Hen. I. c. 1. 


>< 9 Hen. HI. 
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immediately, of the crown. The grantor was called the craniorwi'. 
proprietor, or lord; being he who retained the dominion '' ‘ 

or ultimate property of the feud or fee : and the grantee, 
who had only the use and possession, according to the 
terms of the grant, was stiled the feudatory or vassal, Grantee, ra,. 
which was only another name for the tenant or holder of 
the lands ; though, on account of the prejudices which we 
have justly conceived against the doctrines that were af- 
terwards granted on this system, we now use the word 
vassal opprobriously, as synonymous to slave or bondman. 

The manner of the grant was by words of gratuitous and Mode of 
pure donation, dedi et concessi : which are still the opera- 
tivc words in our modern infeodations or deeds of feoffment. 

This was perfected by the ceremony of corporal invest!- corporal in- 
ture, or open and notorious delivery of possession in the 
presence of the other vassals ; wliicli 2)erpetuated among 
them the iera of the new acfjuisition, at a time when the 
art of writing was very little known : and therefore the 
evidence of property was reposed in the memory of the 
neighbourhood ; who, in case of a disputed title, were 
afterwards called upon to decide the difference, not only 
according to external proofs, adduced by the parties liti- 
gant, but also by the internal testimony of their own pri- 
vate knowledge. 

Besides an oath of fealty, or profession of faith to the o.ithorfcai<y. 
lord, which was the parent of our oath of allegiance, the 
vassal or tenant upon investiture did usually homage to numage, 
his lord ; openly and humbly kneeling, being ungirt, un- 
covered, and holding up his hands both together bettveen [ 54 ^ 
those of the lord, who sate before him ; and there profes- 
sing that “ he did become his wiaw, from that day forth, 
of life and limb, and earthly honour:” and then he 
received a kiss from his lord.® Which ceremony • was 
denominated homagium, or manhood, by the feudists, 
from the stated form of words, devenio vester homoJ 


' Litt. s. 35. 

* It Was an observation of Dr, 
Arbuthnot, that tradition was no 
where p||8erved so pure and incor. 
rupt as among children, whose games 
and piays arc delivered down in- 


variably from one generation to an- 
other. (Warburton’s notes on Pope, 
vi. 134, 8vo.) It will not, I hope, be 
thought puerile to remark, (iu con- 
firmation of tills observation), that 
in one of our ancient juvenile pas- 
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Srr\ <1"^ When tlic tenant had thus profe.ssod himself to be the 
iniui of his superior or lord, the next consideration was 
concerning the service, which, as such, he was bound to 
render, in recomjionse for the land that he held. This, 
in pure, proper, and original feuds, was only twofold ; to 
follow, or do suit to, the lord in his courts in time of 
peace ; and in his .armies or warlike retinue, when neces- 
n poacc, sity called him to the field. The lord was, in early times, 
the legislator and judge over all his feudatories : and 
therefore the v.assals of the inferior lords were bound by 
their fealty to attend their domestic courts baron,® (which 
were instituted in every manor or barony, for doing speedy 
and effectual justice to all the tenants) in order as well to 
answer such complaints as might be alleged against them- 
selves, as to form a jury or homage for the trial of their 
fellow-tenants : and upon this .account, in all the feudal 
institutions, both here and on the continent, they are dis- 
tinguished by the appellation of the peers of the court ; 
pares curtis, or jiarcs curiae. In like manner the barons 
themselves, or lords of inferior districts, were denominated 
peers of the king’s court, and were bound to attend him 
upon summons, to hear causes of greater consequence 
in the king’s presence and under the direction of his grand 
justiciary; till in many countries the power of that officer 
was broken and distributed into other courts of judica- 
ture, the peers of the king’s court still reserving to them- 
[ 5.0 ] selves (in almost every fcodal government) the right of 
appe.al from those subordinate courts in the last resort, 
ill war. The military branch of service consisted in attending the 

* lord to the wars, if called upon, with such a retinue, and 

for such a number of days, as were stipulated at the first 
donation, in proportion to the quantity of the land. 
Fciirtswpicat Af the first introduction of feuds, as they were gratui- 
HH-'wiMoftbe ^ous, SO also they were precarious, and held at the will 
i«rii : of the lord,** who was then the sole judge whether his 

aftruvaids, vassal performed his services faithfully. Then they be- 

for oiie or 
more years ; 

times (the king lam, or bnsilinda of dal homage are preserved with great 

Julius Pollux, Onomastic. I. 9, c. 7,) exactness. 

tlie ceremonies and language of feo- ^ lend. I. 2, t, 55. 

** Feud. 1. 1, t. 1.* 
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came certain for one or more years. Among the ancient 
Germans they continued only from year to year : an an- 
nual distribution of lands being made by their leaders in 
their general councils or assemblies.' This was pro- 
fessedly done, lest their thoughts should be diverted from 
war to agriculture ; lest the strong should incrouch upon 
the possessions of the weak 5 anti lest luxury and avarice 
should be encouraged by the erection of permanent houses, 
and too curious an attention to convenience and the ele- 
gant superfluities of life. But, when the general migra- 
tion was pretty well over, and a peaceable possession of 
the new-acquired settlements had introduced new customs 
and manners ; when the fertility of the soil had encou- 
raged the study of husbandry, and an affection for the 
spots they had cultivated began naturally to arise in the 
tillers ; a more permanent degree of property was intro- then for are; 
duced, and feuds began now to be granted for the life of 
the feudatory.'' But still feuds were not yet hereditary ; 
though frequently granted, by tlic favour of the lord, to 
the children of the former possessor ; till in process of 
time it became unusual, and was therefore thought hard 
to reject the heir, if he were capable to perform the ser- 
vices :* and therefore infants, women and professed monks, who, inrapa- 
who Avere incapable of bearing arms, were also incapable ccpdiiiy to a 
of succeeding to a genuine feud. But the heir, when j" ijg j 
admitted to the feud which his ancestor possessed, used 
generally to pay a fine or acknowledgment to the lord, in 
horses, arms, money, and the like, for such renewal of ueikf, what, 
the feud : which was called a relief, because it raised up 
and re-established the inheritance, or in the words of the 
feodal Avriters, “ hicertam et caducam hereditatem releva- 
hat." This relief was afterwards, when feuds became 
absolutely hereditary, continued on the death of the te- 
nant, though the original foundation of it had ceased. 


^ Thus Tacitus : Mor, Germ, 

1 *. 20) ^^agri ah universis per vices oc- 
cupantur: arva per anms mutant.** 
And CsBsar yet more fully, {de Bell. 
Gall, 1. 6, c, 21) “ Ncfjue fjuisquam 
agri modum ccitum, aut fitws pro* 
prios habet ; sed magislralus et prin* 


cipes^ in annos singulosy gent thus et 
cognaiionibus kominum qui una cote* 
runty quanimn eis et quo loco vimm 
esty attrihuunt agri, atque anno post 
alio transire coguyit** 

^ Feud. 1. 1, t. I, 

* Wright, 11. 
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i'im'rf"'iid”bl process of time feuds came by degrees to be 

dihieto ihe"’ '^^tv’crsally extended, beyond the life of the first vassal, 
uZlilty* ^ or perhaps to such one of them as the lord 

should name ; and in this case the form of the donation 
was strictly observed : for if a feud was given to a man 
and his sons, all his sons succeeded him in equal portions : 
and, as they died off, their shares reverted to the lord, 
and did not descend to their children, or even to their 
surviving brothers, as not being specified in the donation.'" 
But when such a feud was given to a man and llis heirs, 
in general terms, then a more extended rule of succession 
took place ; and when the feudatory died, his male de- 
scendants in infinitum were admitted to the succession. 
When any such descendant, who thus had succeeded, died, 
his male descendants were also admitted in the first place ; 
and, in defect of them, such of his male collateral kindred 
as were of the blood or lineage of the first feudatory, but 
no others. For this was an unalterable maxim in feodal 
succession, that “ none was capable of inheriting a feud, 
but such* as was of the blood of, that is, lineally descended 
from, the first feudatory.”" And the descent, being thus 
confined to males, originally extended to all the males 
alike ; all the sons, without any distinction of primogeni- 
ture, succeeding to equal portions of the father’s feud. 
But this being found upon many accounts inconvenient, 
(particularly, by dividing the services, and thereby weak- 
ening the strength of the feodal union) and honorary 
feuds (or titles of nobility) being now introduced, which 
[ 67 ] were not of a divisible nature, but could only be inherited 
by the eldest son in imitation of these, military feuds 
(or those we are now describing) began also in most 
countries to descend according to the same rule of primo- 
geniture, to the eldest son, in exclusion of all the rest.r 
Thefeiirtstory Other qualities of feuds were, that the feudatory could 
pose ..fins not alien or dispose of his feud: neither could he exchange, 
iiiecoiiseiitof nor yet mortgage, nor even devise it by will, without the 
* ’ consent of the lord.i For, the reason of conferring the 

■» Wright, 17. "FtW. 2,t. 55. 

« mt. 183. ■’ Wright, 32. 

*1 Ibid, 29. 
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feud being the personal abilities of the feudatory to serve 
in war, it was not fit he should be at liberty to transfer 
this gift, either from himself or from his posterity, who 
were presumed to inherit his valour, to others who might 
prove less able. And, as the feodal obligation was looked 
upon as reciprocal, the feudatory being entitled to the 
lord’s protection, in return for his own fealty and service; 
therefore the lord could no more transfer his seignory or 
protection without consent of his vassal, than the vassal fer Ills 8nt|[- 
could lib feud without consent of his lord;' it being the consent of 
equally unreasonable, that the lord should extend his 
protection to a person to whom he had exceptions, and 
that the vassal should owe subjection to a superior not of 
his own choosing. 

These were the principal, and very simple, qualities of va»«au bad, 
the genuine or original feuds ; which were all of a military ner'the!r*nl 
nature, and in the hands of military persons : though the bonUd to"'"'** 
feudatories, being under frequent incapacities of culti- iIir"obfi*a.* 
vating and manuring their own lands, soon found it 
necessary to commit part of them to inferior ^nants ; 
obliging them to such returns in service, corn, cattle, or 
money, as might enatde the chief feudatories to attend 
their military duties without distraction : which returns, 
or reditus, were the original of rents. And by these means 
the feodal polity was greatly extended ; these inferior 
feudatories (who held what are called in the Scots law 
“ rere-fiefs ”l being under similar obligations of fealty, to 
do suit of court, to answer the stipulated renders or rent- 
service, and to promote the welfare of their immediate 
superiors or lords.® But this at the same time demolished [ 68 ] 
the antient simplicity of feuds ; and an inroad being once 
made upon their constitution, it subjected them, in a chancfinthe 
course of time, to great varieties and yinovations. Feuds feuds? 
began to be bought and sold, and deviations were made 
from the old fundamental rules of tenure and succession ; 
which were held no longer sacred, when the feuds them- 
selves no longer continued to be purely military. Hence 
these tenures began now to be divided into feoda propria 
el impropria, prope r and improper feuds ; undei; the 


' Wright, 30. 


> IhUl. 20. 
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former of which divisions were comprehended such, and 
such only, of which we have before spoken ; and under 
that of improper or derivative feuds were comprised all 
such as do not fall within the other description: such, 
for instance, as were originally bartered and sold to the 
feudatory for a price ; such as were held upon base or 
less lionour«blc services, or upon a rent, in lieu of military 
service ; such as were in themselves alienable, without 
mutual license; and such as might descend indiflterently 
either to males or. females. But, where a dilferdhee was 
not expressed in the creation, such new-created feuds did 
in all respects follow the nature of an original, genuine, 
and proper feud.* 

Opprpfislve But as soon as the feodal system came to be consi- 
driw^frol"’ dered in the light of a civil establishment, rather than as 
eystJm!'''' a military plan, the ingenuity of the same ages, which 
perplexed all theology with the subtilty of scholastic 
disquisitions, and bewildered philosophy in the mazes of 
metaphysical jargon, began also to exert its influence on 
this copfJtus and fruitful subject ; in pursuance of which, 
the most refined and oppressive consequences were drawn 
from what originally was a plan of, simplicity and liberty, 
equally beneficial to both lord and tenant, and prudently 
calculated for their nnitual protection and defence. From 
this one foundation, in difl’erent countries of Europe, 
very different superstructures have been raised: what 
effect it has produced on the landed property of England 
will appear in the following chapters. 


* F(W. 2, t. 7. 
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CHAPTER THE FIFTH. 

OP THE ANCIENT ENGLISH 7'ENURES. [ ] 

« 

In this chapter we shall take a short view of the ancient of the an- 
tenures of our English estates, or the manner in which tenures, 
lands, tenements and hereditaments might have been 
holden ; as the same stood in force, till the middle of the 
last century. In which we shall easily perceive, that all 
the particularities, all the seeming and real hardships, 
that attended those tenures, were to be accounted for upon 
feudal principles and no other j being fruits of, and de- 
duced from, the fcodal policy. * 

Almost all the real property of this kingdom is by the AiiiaiKissiip-, 
policy of our laws, supposed to be granted by, dependent louieuuf 

-‘ill 1- some superior 

upon, and holden or some superior lord, by and in con- loiu. 
sideration of certain services to be rendered to the lord by 
the tenant or possessor of this property. The thing holden 
is therefore stiled a tenement, the possessors thereof 
tenants, and the manner of their possession a tenure. 

Thus all the land in the kingdom is supposed to be holden, 
mediately or immediately, of the king, who is stiled the 
lord faramount, or above all. Such tenants as hcl^under 
the king immediately, when they granted out portions of 
their lands to inferior persons, became also lords with 
respect to those inferior persons, as they were still tenants 
with respect to the king ; and, thus partaking of il Ills 
middle nature, were called mesne, or middle lords. So 
that if the king granted a manor to A., and he granted a 
portion of the land to B., now B. was said to hold of j4., 
and of the king ; or in other words, B. held his lands 
immediately of but mediately of the king. The king 
therefore was stiled lord paramount ; A. was both tenant 
and lord, or was a mesne lord ; and B. was called tenant paravaii. 
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pnravail, or the lowest tenant : being he who was sup- 
posed to make avail, or profit, of the land.* In this man- 
ner are all the lands of the kingdom holden, which are in 
the hands of subjects : for according to Sir Edward Coke,** 
in the law of England we have not properly allodium ; 
which, we have seen,® is the name by which the feudists 
abroad distinguish such estates of the subject as are not 
holden of any superior. So that at the first glance we • 
may observe, that our lands are either plainly feuds, or 
partake very strongly of the feodal nature. 
ilmiiJdute tenures being thus derived, or supposed to be 

trtn'il's ‘^‘^rived, from the king, those that held immediately under 

cupiie. iiini, in right of his crown and dignity, were called his 

tenants in capite, or in chief; which was the most honour- 
able species of tenure, but at the same time subjected the 
tenants to greater and more burthensome services, than 
inferior tenures did.** This distinction ran through all 
the different sorts of tenure; of Avhich I now proceed to 
give an account. 

I. The pun- I. There seem to have subsisted among our ancestors 

cipal species , . , , ^ , i • i ii i 

wVre four*'"* P*'***^’*P*** species of lay tenures, to which all others 
may be reduced : the grand criteria of which were the 
natures of the several services or renders that were due 
to the lords from their tenants. The services, in respect 
of their cjuality, were either free or base services ; in re- 
spect of their quantity and the time of exacting them, 
free, or Were either certain or uncertain, services were such 

as were not unbecoming the character of a soldier, or a 
^ 61 ] fi'Ceman to perforin ; as to serve under his lord in the 
wars, to pay a sum of money, and the like. Base services 
bale; were such as were only fit for peasants, or persons of a 
servile rank ; as to plough the lord’s land, to make his 
hedges, to carry out his dung, or other mean employ- 
ceruiii, or nients. The certain services, whether free or base, were 
such as were stinted in quantity, and could not be ex- 


» 1 Inst. 

•> 1 Inst. 1. 

^ Page 47 . 

^ In the Germanic constitution, 
the electors, the bishops, the secular 
princes, the imperial cities, &c. which 


hold directly from the emperor, are 
called the immediate states of the 
empire ; all other landholders being 
denominated mediate ones. Mod. Un. 
Hist, xliii. 61. 
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cecded on any pretence ; as, to pay a stated annual rent, 
or to plough such a field for three days. The uncertain imceitam. 
depended upon unknown contingencies : as, to do military 
service in person, or pay an assessment in lieu of it, when 
called upon; or to wind a horn whenever the Scots in- 
vaded the realm ; which are free services : or to do what- 
ever the lord should command ; which is a base or villein 
service. 

From the various combinations of these services have Bract«i.’s nr- 

, ^ coM«t ot le- 

ansen the four kinds of lay tenure which subsisted in 
England till the middlf of the last century ; and three of 
which subsist to this day. Of these Bracton (who wrote 
under Henry the third) seems to give the clearest and most 
compendious account, of any author, ancient or modern 
of wliich the following is the outline or abstract.*^ Tene- 
ments arc of two Vine's., frank- tenement, and viUenage. 

And, of frank-tenements, some are held freely in con 
sideration of homage and knight-service ; others in free- 
socage, with the service of fealty only.” And again “ of 
villenages some are pure, and others privileged He that 
holds m pare vUlennge shall do whatsoever is commanded 
him, and always be bound to an uncertain service. The 
other kind of villenage is called villein-socage ; and these 
villein-socmen do villein services, but such as are certain 
and determined.” Of which the sense seems to be as 
follows : first, where the service was free, but nneertnin, Tfinir- i.v 
as military service with homage, that tenure was called vice.’*" ' 
the tenure in chivalry, per servitum militare, or by [ 02 ] 
knight-service. Secondly, where the service was not only Free s..c.ise. 
free, but also certain, as by fealty only, by refft and 
fealty, 8fc., that tenure was called liberum soeagium, 
or free socage. These were the only free holdings or 
tenements ; the others were villenous or servile : as, *'•- 
thirdly, where the service was base in its nature, and ' ' 

' 1. 4, tr. 1, C. 28. prifilfgiatum. Qui tenet in puro vil- 

' Ttnementorumaliud liberum, aliud ienagio faciet qmcqmd ei prteceptum 
vxlleiwgium. Item, liberorum aliud fuerit, et ■semper tenebitur ad inceria. 
tenetur libere pro homagio et servitio Aliud gmus viUenagii dicitur vilhmnm 
mlitari .- aliud in libero socagio cum soeagium ; et hiyiismodi villoni sor- 
fidelitate tantum, s. 1. wanni — viliana faciunt servitia, ud 

f Villenagiorum aliud purum, aliud certa et determinata, s. 5. 
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Privilejrd 
villniaitp, or 
vilteiii*8oc> 
age. 


I. The first 
species of le- 
mire was hy 
kiiiglii-ser- 
vice. 


Quantity and 
value oi land 
necessary to 
constitute it. 


Duties it im- 
posed on the 
tenant. 


[63] 


uncertain as to time and quantity, the tenure was purum 
villendgium, absolute or pure villenage. Lastly, where 
the service was base in its nature, but reduced to a ccr- 
tainfi/, this was still villenage, but distinguished from the 
other by the name of privileged villenage, villejiuginm 
privilcgintuni', or it might be still called socage (from 
the certainty of its services) but degraded by tlieir base- 
ness into the inferior title of villanwn socagium, villein- 
socage, 

I, The first, most universal, and esteemed the most 
honourable species of tenure, vvasithat by knight-service, 
called in Latin servitium militarc, and in law-French 
cliivahy, or service de chivalcr, answering to the fief 
d’hanbert of the Normans,'* which name is expressly 
given it by the Mirrour.' This differed in very few points, 
as we shall presently see, from a pure and proper feud, 
being entirely military, and the genuine effect of the 
feudal establishment in England. To make a tenure by 
knight-service, a determinate quantity of land was nect's- 
sary, which was called a knight’s fee, feodum rnilitare, 
the measure of which in 3 Edw. I. was estimated at 
twelve ploughlands ,** and its value (though it varied with 
the times,' in the reign of Edward I. and Edward II.)'" 
was stated at 20/. per annum. And he who hold this 
proportion of land (or a whole fee) by knight-service, 
was bound to attend his lord to the wars for forty days in 
every year, if called upon:" which attendance was his 
reditus or return, his rent or service, for the land he 
claimed to hold. If he held only half a knight’s fee, he 
was only bound to attend twenty days, and so in propor- 
tion." And there is reason to apprehend, that this service 
was the whole that our ancestors meant to subject them- 
selves to ; the other fruits and consequences of this tenure 
being fraudulently superinduced, as the regulai* (though 
unforeseen) appendages of the feodal system. 

'> Spelm. Ghss. 21!L ' c. 2, «, 27. 

*• I’aach. 'A Edw. 1, Co. Litt. 69. " See writs for this purpose in 

J 2 liLSt. Memoranda Satcch, 3(iy prefixed to 

Suit. Westm. I, Stilt, (ie Maynard's year-book, Kdw. If. 

1 Edw. If, Co. Litt. 6lf, Lilt, b 
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This tenure of kniffht-service had all the marks of a sin<i 

, r 1 • ^ 1 •» form of giant. 

strict and regular feud : it was granted by words of pure 
donation, dedi et concessi ;p was transferred by investiture 
or delivering corporal possession of tlie land, usually 
cidled livery of seisin : and was perfected by homage and 
fealty. It also drew after it these seven fruits and conse coiupcpifncs 
quences, as inseparably incident to the tenure in chivalry ; .pld"* 
viz. aids, relief, primer seisin, wardship, marriage, fines " 
for alienation, and escheat : all which I shall endeavour 
to explain, and shew to be of feodal original. 

I. Aids were origin^y mere benevolences granted by i. 
the tenant to his lord, in times of difficulty and distress 5^ Kruiitcd hy 
but in process of time they grew to be considered as a ',!!« '** 
matter of right, and not of discretion. 7’hese aids were 
nrincipallv three : first, to ransom the lord’s person, if ta in rank 

I l. j f x| f I 1 . 

ken prisoner; a necessary consequence or the leodal at- a<mj 
tachment and fidelity; insomuch that the neglect of doing 
it, whenever it was in the vassal’s power, was by the strict 
rigour of the feodal law an absolute forfeiture of his estate.'i 
Secondly, to make the lord’s eldest son a knight ; a matter T" 

1 I • 1 ^ rtnii d 

that was formerly attciuled with great ceremony, pomp, kuigin; 
and expense. This aid could not be demanded till the heir 
was fifteen years old, or capable of bearing arms the in- 
tention of it being to breed up the eldest son and heir 
apparent of the seignory, to deeds of arms and chivalry, 
for the better defence of the nation. Thirdly, to marry the To man V lit;* 
lord’s eldest daughter, by giving her a suitable portion : 
for daughters’ portions were in those days extremely slen- 
der ; few lords being able to save much out of their income [ 04 ] 
for this purpose ; nor could they acquire money by other 
means, being wholly conversant in matters of arms : nor, 
by the nature of their tenure, could they charge their 
lands with this, or any other incumbrances. From bearing 
their proportion to these aids no rank or profession was 
exempted : and therefore even the monasteries, till the m whirh 
time of their dissolution, contributed to the knighting of iiabturifs coir 

p Co. Lilt. 9. norum, Bracton, I. 2, tr. 1, c. 1(5, 

P Anxilia fiunt de gratta et non s. 8. 
de jure, — cu7n deptndeant vx gratia ** Feud. 1. 2, t. 24. 
tenentium et non lul volunialem dumr 2 labt. 233. 
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' their founder’s male heir (of whom their lands were holden) 

and the marriage of his female descendants.’ And one 
cannot but observe, in this particular, the great resem- 
blance which the lord and vassal of the feodal law bore to 
the patron and client of the Roman republic} between 
whom also there subsisted a mutual fealty, or engagement 
of defence and protection. For, with regard to the matter 
of aids, there were three which were usually raised by the 
client } viz. to marry the patron’s daughter ; to pay his 
debts ; and to redeem his person from captivity.* 

HiH»rrt"‘pT' besides these amient feodal aids, the t 3 Tanny of 

aiit- lords by degrees exacted more aiuHiiorc ; as, aids to pay the 
lord’s debts, (probably in imitation of the Homans) and 
aids to enable him to pay aids or reliefs to his superior lord ; 
from which last indeed the king’s tenants m capite were, 
from the nature of their tenure, excused, as they held im- 
ex- mediately of the king, who had no superior. To prevent 
rejuruied by this abuse, king John’s magna charta'^ ordained, that no 
aids be taken by the king without consent of parlia- 
ment, nor in anywise by inferior lords, save only the three 
ancient ones above-mentioned. But this provision was 
omitted in Henry Ill’s charter, and the same oppressions 
And by 2 j were Continued till the 25 Edw. I, when the statute called 
confirmatxo chart arum was enacted; which in this respect 
[ 65 ] revived king John’s charter, by ordaining that none but 
the ancient aids should be taken. But though the species 
of aids was thus restrained, yet the quantity of each aid 
remained arbitrary and uncertain. King John’s charter 
indeed ordered, that all aids taken by inferior lords should 
be reasonable and that the aids taken by the king of his 
And tenants in capile should be settled by parliament * But 
lawd hy'tbc they were never completely ascertained and adjusted till 
the statute Westm. 1,3 Edw. I, c. 36, which fixed the 
aids of inferior lords at twenty shillings, or the supposed 
twentieth part of the annual value of every knight’s fee, 


» Phillips’s Life of Pole, I, 223. 

t Erat avlem haec inter utroiqw hostibns in hello enptos redimerent. 
ojficiorum vicissUudo—ut clientes ad Paul. Man utius6fe#cwa/i/ 1. 

collocandati ienntorum films de suo con^ ® cap. 12, 15. 

ferrent; in eeris alicni dissoluiionem cap. 15, 

gratuUatn pecuniam erogattnt ; et ah * Ibid^ 14 , 
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for making the eldest son a knight, or marrying the eldest 
daughter ; and the same w^e done with regard to the king’s *» k<<»- 
tenants in capite by statute 25 Edw. Ill, c. 1 1 . The other 
aid, for ransom of the lord’s person, being not in its 
nature capable of any certainty, was therefore never 
ascertained. 

2. Relief, relevium, was before mentioned as incident to - 

- 1 / / - ^ . . Tines payable 

every feodal tenure, byway of fine or composition with totiie lord on 

^ 1 • 1 ^ 1 lakino up tlie 

the lord for taking up the estate, which was lapsed or <*»<«*♦* 
fallen in by the death of the last tenant. But, though teunnt. 
reliefs had their ori^|||pl while feuds were only life- 
estates, yet they continued after feuds became hereditary; 
and were, therefore, looked upon, very justly, as one of 
the greatest grievances of tenure : especially when, at the 
first they were merely arbitrary and at the will of the lord ; 
so that, if he pleased to demand an exorbitant relief, it 
was in effect to disinherit the heir. The English ill 
brooked this consequence of their new adopted policy ; 
and therefore William the Conqueror by his laws* ascer- 
tained the relief, by directing (in imitation of the Danish 
heriots) that a certain quantity of arms, and habilinients 
of war should be paid by the earls, barons, and vavasours 
respectively ; and, if the latter had no arms, they should 
pay lOOs. William Rufus broke through this composi- 
tion, and again demanded arbitrary uncertain reliefs, as 
due by the feodal laws : thereby in effect obliging every 
heir to new-purchase or redeem his land : " but his brother 
Henry I, by the charter before-mentioned, restored his 
father s law ; and ordained that the relief to be paid [ 66 ] 
should be according to the law so established, and not an 
arbitrary redemption.'’ But afterwards, when by* an 
ordinance in 27 Hen. II, called the assise of arms, it was Amze of 
provided that every man’s armour should descend to his 
heir, for defence of the realm : and it thereby became im- compoeition 
practicable to pay these acknowledgements in arms, 
according to the laws of the conqueror, the composition 
was universally accepted of 100.?. for every knight's fee ; 

« 

y Wright, 99 ^ Haeres n<m redimet terramsuam 

» C. 22, 23 24 faciebat tempore fratris meiy sed 

2 Roll. Abr. 514 ^egitima et jnsta relevatione relevahU 

earn,'* (iText, Roflfhns. cap, 34.) 

K 



OG 


OF THE ANCIENT KNGUSH TBNUBBS, [CHitf. V( 


payable oiiiy^ ^ yfQ find it cvcr after established,® But it mtist be re- 
siiuiired membered, that this relief wa% only then payable, if the 
tumiyoiie. death of his ancestor had attained his full age 

of one-and-twenty years. 

3. PHmfr 3. Primer seism was a feodal burthen, only incident to 
nybtuVih* the kiug’s tciiants in capile, and not to those who held of 
deatii or a fc- inferior or mesne lords. It was a right which the king 
piic seised of had, when any of his tenants in capita died seised of a 
IntakecerUiu knight’s fee, to receive of the heir -(provided he were of 
pwms. wliole year’s profits of the lands, if they were 

in immediate possession ; and hid||^ year's profits, if the 
lands were in reversion expeetaW on an estate for life.** 
This seems to be Utile more tliau an additional rdief, but 
grounded upon this feodal reason that, by the ancient law 
of feuds, ini mediately upon the death of a vassal the superior 
was entitled to enter and take seisin or possession of the 
land, by way of protection against intruders, till the heir 
appeared to claim it, and receive investiture j during 
which interval tlie lord was entitled to take the profits ; 
and, unless the heir claimed within a year and day, it was 
by the strict law a forfeiture.® This practice, liowevcr, 
seems not to have long obtained in England, if ever, with 
regard to tenure under inferior lords ; but, as to the 
king’s tenures in capife, the prima seisina was expressly 
declared, under Henry III. and Edward II., to belong 
to the king by prerogaffVc, in contradistinction to other 
lords.^ The king was entitled to enter and receive the 
[ G7 ] whole profits of the land, till livery was sued ; which suit 
being commonly made within a year and day next after 
the death of the tenant, in pursuance of the strict feodal 
rule* therefore the king used to take as an average the 
first, fruits, that is to say, one year’s profits of the land.^ 
And this afterwards gave a handle to the popes, who 
claimed to be feodal lords of the church, to claim in like 
manner from every clergyman in England the first year’s 
profits of his benefice, 1)y way of primitice, or first fruits, 

• 

* Glanv. 1. 9, c. 4 ; Litt. s, 112. ' Slat. Marlbr. c. 16; 17 Edw. II. 

" Co. Litt. 77. c. 3. 

' Feuil. 1. 2, t. 24. « Staundf. I’rerog. 12. 
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4. These paymwits were only due if the heir was of full *■ ff'am- 
asre : but if he was under ihe a« of twenty-one,* bein^' a righ{7ahe 
male, or fourteen, being a female,'^ the lord was entitled tbecuttodror 
to the wardship of the heir, and was called the guardian in ui'Jmmi'u 
chivalry. This wardship consisted in having the custody mS w'ld "* 
of the body and lands of such heir, without any account female*, 
of the profits, till the age of twenty-one in males, and 
sixteen in females. For the law supposed the heir male 
unable to perform knight-service till twenty-one ; but as 
for the female, she was supposed capable at fourteen to 
marry, and then her husband might perform the service. 

The lord, therefore had no wardship, if at the death of the 
ancestor the heir-male was of the full age of twenty-one, tweiity-oiie, 
or the heir female of fourteen ; yet, if she was then under male under 
fourteen, and the lord once had her in ward, he might the death’«f 
keep her so till sixteen, by virtue of tlie statute of West- 
min. J, 3 Edw. 1, c. 22, the two additional years being 
given by the legislature for no other reason but merely to 
benefit the lord.' 

This wardship, so far as it related to land, though it ward»hip n.>t 
was not nor could be part of the law of feuds, so long as law <>f frud*' 
they were arbitrary, temporary, or for life only ; yet, they w.Ir 
when they became hereditary, and did consequently often tempormyT 
descend upon infants, who by reason of their age could 
neither perform nor stipulate for the services of the feud, 
does not seem upon feodal principles to have been unrea- 
sonable. For the wardship of the land, or custody of the 
feud, was retained by the lord, that he might out of the 
profits thereof provide a fit person to supply the infant’s [ 6S ] 
services, till he should be of age to perform them himself. 

And, if we consider the feud in its original import, as a 
stipend, fee, or reward for actual service, it could not be 
thought hard that the lord should withhold the stipend, 
so long as the service was suspended. Though un- 
doubtedly to our English ancestors, where such a stipen- 
diary donation was a mere supposition or figment, it 
carried abundance of hardship ; and accordingly it was 
relieved by th§ charter of Henry I., before-mentioned, 
which took this custody from the lord, and ordained that 


'• LUt. s. 103. 
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the custody, both of the land and the children, should 
belong to the widow or next of kin. But this noble im- 
munity did not continue many years. 

Wardship of The Wardship of the body was a consequence of the 

land; for he who enjoyed the infant’s 
of uie*iai*d.''* estate was the propercst person to educate and maintain 
him in his infancy : and also, in a poliUcal view, the lord 
was most concerned to give his tenant a suitable educa- 
tion, in order to qualify him the better to perform those 
services wliich in his maturity he was bound to render, 
i.iherty of When thc male heir arrived to«the age of twenty-one, 
main. or the heir-female to that of sixteen, they might sue out 
their livery or ousterlemain that is, the delivery of their 

Fines payahic laiids out of their guardian’s hands. For this they were 

tiiureoM. ^ 111/* » n \ 

obliged to pay a fine, namely, hair a year s profits or the 
land ; though this seems expressly contrary to magna 
carta} However, in consideration of their lands having 
been so long in ward, they were excused all reliefs, and 
the king’s tenants also all primer seisins.*" In order to 
ascertain the profits that arose to the crown by these 
first-fruits ot tenure, and to grant thc heir his livery, tlu; 
itinerant justices, or justices in eyre, had it formerly in 
charge to make inquisition concerning them by a*jury of 
thc county," commonly called an hiquisitio post mortem ; 
which was instituted to inquire (at thc death of any man 
of fortune) the value of his estate, thc tenure by which it 
[ 69 ] was holden, and who, and of what age his heir was ; 

thereby to ascertain the relief and value of the primer 
‘ seisin, or the wardship and livery accruing to the king 

thqfeupon a manner of proceeding that came in pro- 
cess of time to be greatly abused, and at length an into- 
lerable grievance ; it being one of the principal accusations 
against Empson and Dudley, the wicked engines of 
Henry VII., that by colour of false inquisitions they 
compelled many persons to sue out livery from the 
crown, who by no means were tenants thereunto." And, 
afterwards, a court of wards and liveries was erected,P foi 

** Co. Lilt. 77. j Hoveden. sub Ric. 1. 

' 9 Hen. III. o. .1. " 4 Inst 198. 

”> Co. Litt. 77. I- Stat. .32 Hen. VlIF. c. 4(>. 
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conducting the same inquiries in a more solemn and legal 
manner. 

When the heir thus came of full age, provided he held on ihe heir* 

. Ill • 

a knight's fee in cajnte under the crown, he was to receive iweiiiy.»ne, 
the order of knighthood, and was compellable to take it t.> !<■- 
unon him, or else pay a fine to the king. For, in those ..r iwy 
hcroical times, no person was qualihcd tor deeds of arms kini-. 
and chivalry who had not received this order, which was 
conferred with much preparation and solemnity. We 
may plainly discover the footsteps of a similar-^ustoni in 
what Tacitus relates of the Germans, who in order to 
<pialify their young men to bear arms, presented them in 
a full assembly with a shield and lance ; which ceremony, 

!is was formerly hinted,*! is supposed to have been the 
original of the feodal knighthood.'’ This prerogative, of 
compelling the king’s vassals to be knighted, or to pay a 
fine, was expressly recognized in parliament, by the * 
statute de militibus, 1 Edw. II. ; was exerted as an expe- 
dient for raising money by many of our best princes, par- 
ticularly by Edward VI. and queen Elizabeth; but yet 
was the occasion of heavy murmurs when exerted by 
Charles I. among whose many misfortunes it was, that 
neither himself nor his people seemed able to distinguish 
between the arbitrary stretch, and the legal exertion, of 
prerogative. However, among the other concessions but un8 abo' 
made by that unhappy prince, before the fatal recourse carl.'.’c.'io. 
to arms, he agreed to divest himself of this undoubted [ 70 ] 
flower of the crown, and it was accordingly abolished by 
statute 16 Car, I. c. 20. 


5. But, before they came of age, there was still another ^.Marriage%. 
piece of authority, which the guardian was at liberty to tliflonl todib- 
exercise over his infant wards ; I mean the right of mar- fala ward hT 
riage {rnaritagium, as contradistinguished from matri- 


monium) which, in its feodal sense, signifies the power, 
which the lord i)r guardian in chivalry had of disposing of 
his infant ward in matrimony. For, while the infant was 
in ward, the guardian had the power of tendering him or 


Rights of Persons, p. 435. 

^ In ipsQ concilio vel principum 
ali(juisy Vflpatn'j vtl propinquity^ stulo 
frameaquejuvenem ornant, tlacc apud 


illos togUj hie primus juventae honos : 
ante ftov domm pnr^ videntur ; mox reu 

publiiw'' l5e Mor. Germ. cap. 13. 
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Fine on re- hcp R Suitable luatch, without disparagement, or inc- 
fuaalofward; ^ i i i i 

quality : which if the infants refused^ they forfeited the 
value of the marriage, valorem maritagii, to their guar- 
dian;* that is, so much as a jury would assess, or any 
one would bona fide give to the guardian for such an 
or on mar- alliance:* and, if the infants married themselves without 
"""''tiriouiic the guardian’s consent, they forfeited double the value, 
dtiplicern valorem maritagii. “ This seems to have been 
one of the greatest hardships of our ancient tenures. 
There were indeed substantial reasons why the lord 
should have the restraint and controul of the ward’s 
marriage, especially of his female ward ; because of their 
tender years, and the danger of such female ward’s inter- 
marrying with the lord’s enemy : but no tolerable pre- 
tence could be assigned why the lord should have the 
sale, or value of the marriage. Nor indeed is this claim 
of strictly feodal original ; the most probable account of 
it seeming to be this : that by the custom of Normandy 
the lord’s consent was necessary to the marriage of his 
female wards;* which was introduced into England, 
together with the rest of the Norman doctrine of feuds : 
and it is likely that the lords usually took money for 
such their consent, since, in the often-cited charter of 
Henry the first, he engages for the future to take nothing 
for his consent; which also he promises in general to 
give, provided such female ward were not married to his 
j- yj j enemy. But this, among other beneficial parts of that 
charter, being disregarded, and guardians still continuing 
i to dispose of their wards in a very arbitrary unequal man- 

ner, it was provided by king John’s great charter, that 
heirs should be married without disparagement, the next 
of kin having previous notice of the contract ; y or, as it 
was expressed in the first draught of that charter, ita 
maritentur ne disparagentnr, et per consilium propinquo- 
rum de consanguinitate .swa.* But these provisions in 
formerly con- behalf of the relations were omitted in the charter of 
Henry III; wherein® the Clause stands merely thus: 

« Lilt. s. 110, * Gr. Cu8t.'^5, 

' Stnt. Mert. c. 6 ; Co. Litt. 82. y Cap. 6, edit. Oxon. 

- Lilt. s. no. * Cap. 8, /*f(4 

» Bract. 1. 2, c. 37, s. 6. • Cap. 6. 
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“ Imeredes maritentur absque disparagatume meaning 
certainly, by haeredes, heirs female, as there are no traces 
before this to be found of the lord’s claiming the mar- 
riage*’ of heirs male j and as Glanvil'’ cxprcssl}’ confines 
it to heirs female. But the king and his great lords but afirr- 
thcnceforward took a handle (from the aipbiguity of this ed aiAo fur 
expression) to claim them both, stve sit masculus sive 
foemina, as Bracton more than once expresses it;^ and 
also, as nothing but disparagement was restrained by tnagna 
carta, they thought themselves at liberty to make all other 
advantages that they could. * And afterwards this right, ***!'''• "'"s- 

® . .. ^ nlzed hy ihe 

of selling the ward m marriage, or else receiving the price 
or value of it, was expressly declared by the statute of 
Merton which is the first direct mention of it that I 
have met with, in our own or any other law. 

6. Another attendant or consequence of tenure by «■ Fines.— 
knight -service was that of ^nes due to the lord for every the lord on 
alienation, whenever the tenant had occasion to make over 
his land to another. This depended on the nature of the 
feodal connection : it not being reasonable nor allowed, as 
we have before seen, that a feudatory should transfer his 
lord’s gift to another, and substitute a new tenant to do 
the service in his own stead, without the consent of the 
lord : and, as the feodal obligation was considered as reci- [ 72 ] 
procal, the lord also could not alienate his seignory 
without the consent of his tenant, which consent of his 
was called an attornment. This restraint upon the lords 
soon wore away; that upon the tenants continued longer. 

For, when every thing came in process of time to be 
bought and sold, the lords would not grant a licence to 
their tenant to aliene, without a fine being paid ; appre- 
hending that, if it was reasonable for the heir to pay a 
fine or relief on the renovation of his paternal estate, it 
was much more reasonable that a stranger should make 
the same acknowledgement on his admission to a newly 
purchased feud. With us in England, these fines seem 
only to have been exacted from the king’s tenants in capite. 


’’ The words maritare and marital 
gium seem, ez vi lermini, to denote the 
providing of an husband. 


« L. 9, c. 9 & 12, and 1. 9, c. 4. 
■* L. 2, c. 38, s. 1. 

• Wright, 97 
' 20 Hen. HI. c. 6, 
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who were never able to aliene without a licence : but, as 
to common persons, they were at liberty, by rnagna 
carta , » and the statute of quia emptores, (if nor earlier) 
to alleiic the wliole of their estate, to be holden of the 
same lord, as they themselves held it of before. But the 
king’s tenants in capite, not being included under the 
general words of these statutes, could not aliene without a 
licence : for if they did, it was in ancient strictness an 
absolute forfeiture of the land:* though some have im- 
agined otherwise. But this severity was mitigated by the 
statute 1 Edw. Ill, c. 12, which ordained, that in such 
case the lands should not be forfeited, but a reasonable 
fine be paid to the king. Upon which statute it was 
settled, that one-third of the yearly value should be paid 
for a licence of alienation; but, if the tenant presumed to 
aliene without a licence, a full year’s value should be 
paid.*' 

T. Esrhfatt. 7* Thc last consequcncc of tenure in chivalry was 
iiim'ofiheTec esclicut ; whicli is the determination of thc tenure, or dis- 
in ui'c ex"-’ solution of the mutual bond between the lord and tenant, 
c "r^i'ipuon of the extinction of thc blood of the latter by either 
ilie tcnan natural or civil means : if he died without heirs of his 
blood, or if his blood was corrupted and stained by com- 
mission of treason or felony ; udiereby every inheritable 
[ 73 ] quality was entirely blotted out and abolished. In such 
cases the land escheated, or fell back, to the lord of the 
fee;* that is, thc tenure was determined by breach of the 
original condition, expressed or implied in thc fcodal 
donation. In the one case, there were no heirs subsisting 
of the blood of the first feudatory or purchaser, to which 
heirs alone the grant of the feud extended : in the other 
the tenant, by perpetrating an atrocious crime, shewed 
that he was no longer to be trusted as a vassal, having 
forgotten his duty as a subject; and therefore forfeited 
his feud, which he held under the implied condition that 
he should not be a traitor or a felon. The consequence 
of which in both cases was, that thc gift, being deter- 
mined, resulted buck to the lord who gave it. 


Cap. 

18 Edw. 1. c. 1 
> 2 Inst. 66. 


^ Ibid. 67. 

' Co. Liu. 13. 
Feud, 1. 2, t. 86. 
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These were tlie principal qualities, fruits, tind conse- 
qiiences of the tenure by knight-service: a tenure by which 
tlie greatest part of the lands in this kingdom were holden, pmposf. 
and that princip:dly of the king in capite, till the middle 
of the last century; and which was created, as Sir Edward 
Coke expressly testifies," for a military purpose ; viz. for 
defence of the realm by the king’s own principal subjects, 
which was judged to be much better than to trust to hire- 
lings or foreigners. The description here given is that of 
knight-service proper; which was to attend the king in 
his wars. There were also some other species of kniglit- 
servicc ; so called, though improperly, because the service 
or render was of a free and honourable nature, and equally 
uncertain as to the time of rendering as that of knight- 
service proper, and because they were attended with simi- 
lar fruits and consequences. Such was the tenure by srrund Niituic.,( 

. , ... , , , leiiutp l»y 

>ierjeanty, per magnum servitiwn^ whereby the tenant was ^ranit .«t- 
bound, instead of serving the king generally in his wars, 
to do some special honorary service to the king in person ; 
as to carry his banner, his sword, or the like ; or to be his 
butler, champion, or other officer, at his coronation.“ It Difftrcnc.- 
was in most other respects like knight- service ;r only he IltireriV^ 
was not bound to pay aid,** or escuiige ;' and, when tenant m'e.'KmI V.y 
by knight-service paid five pounds for a relief on every 
knight’s fee, tenant by grand serjeanty paid one year’s [ 74 j 
value of his land, were it much or little.® 4 enure by com- 
age, which was, to wind a horn when the Scots or otlier 
enemies entered the land, in order 'to w.'irn the king’s 
subjects, was (like other services of the same nature) 
a species of grand serjeanty.* 

These services, both of chivalry and grand serjeanty, boUi thtse 
were idl personal, and uncertain as to their quantity or persifnii and 
duration. But, the personal attendance in knight-service 
growing troublesome and inconvenient in many respects, 
the tenants found means of compounding for it ; by first 
sending others in their stead, and in process of time, 
making & pecuniary satisfaction to the lords in lieu of it. 

" 1 Inst. 

" Litt. 8. 153. 

" Ibid. 8. 158. 

' 2 Inst. 233. 


' Litt. 8 . 158. 
" Ibid. s. 1.51. 
‘ Ibid. s. i;)6. 
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peciminty This pecuniary satisfaction at last came to be levied by 

B^Msfactori in ^ ^ 

lieu «f per- asscssments, at so much for every knight s fee ; and there- 
soiial ncteiid- ,T . , ,/ i ” • • » • 

aiice iti fore this kind of tenure was called scutagium in Latin, or 

vice, . ailed servUium scuti ; scutum being then a well-known denomi- 

tcutage, nation for money ; and, in like manner it was called, in 

our Norman french, escuage ; being indeed a pecuniary 

instead of a military service. The first time this appears 

to have been taken was in the 5 Hen. II, on account of 

his expedition to Toulouse ; but it soon came to be so 

universal, that personal attendance fell quite into disuse. 

Hence we find in our ancient histories, that, from this 

period, when our kings went to war, they levied scutages 

on their tenants, that is, on all the landholders of the 

kingdom, to defray their expenses, and to hire troops : and 

these assessments, in the time of Henry II, seem to have 

been made arbitrarily and at the king’s pleasure. Which 

prerogative being greatly abused by his successors, it 

became matter of national clamour ; and king John was 

obliged to consent, by his magna carta, that no scutage 

should be imposed without consent of parliament." But 

this clause was omitted in his son Henry Ill’s charter; 

[ 75 ] where we only find," that scutages or escuage should be 
taken as they were used to be taken in the time of Henry 
II ; that is, in a reasonable and moderate manner. Yet 
afterwards by statute 26 Edw. I, c. 5 & 6, and many sub- 
sequent statutes* it was again provided, that the king 
should take no aids or tasks but by the common assent of 
the realm ; hence it was held in our old books, that escu- 
age or scutage could not be levied but by consent of 
parliament such scutages being indeed the ground- 
work of all succeeding subsidies, and the land-tax of later 
times. * 

which render Since therefore escuage differed from knight-service in 
taui.^anrae- nothing, but as a compensation differs from actual service, 
euIergeiiciMl' knight- scrvicc is frequently confounded with if. And 
thus Littleton* must be understood, when he tells us/ that 
tenant by homage, fealty, and escuage, was tenant by 

w Cap. 37. 

- Nnllam scutagium pornt^ m x See Rights of Persons, 135. 
npno nostro, nist pur commune con- ^ 
iiliuHi regni noitri. Cap. 12. ^ g iq^ 
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knight service; that is, that this tenure (being subservient 
to the military policy of the nation) was respected* as a 
tenure in chivalry.^ But as the actual service was uncer- 
tain, and depended upon emergeneies, so it was necessary 
that this pecuniary compensation should be equally un- 
certain, and depend on the assessments of the legislature 
suited to those emergencies. For had the escuage been a 
settled invariable sum, payable at certain times, it had 
been ncitlier more nor less than a mere pecuniary rent : 
and the tenure, instead of knight-service, would have then 
been of another kind, called socage,® of which we shall 
speak in the next chapter. 

For the present I have only to observe, that by the conse. 
deeenerating of knieht-service, or personal military duty, the deVentr- 
into escuage, or pecuniary assessments, all the advantages ktitgiii-ser. 
(either promised or real) of the feodal constitution were escuage ; 
destroyed, and nothing but the hardships remained. 

Instead of forming a national militia composed of barons, 
knights, and gentlemen, bound by their interest, their 
honour, and their oaths, to defend their king and country, 
the whole of this system of tenures now tended to nothing [ 76 ] 
else but a wretched means of raising money to pay an 
army of occasional mercenaries. In the mean time the and burthens 
families of all our nobility and gentry groaned under 1;)ie thereto, 
intolerable burthens, which (in consequence of the fiction 
adopted after the conquest) were introduced and laid 
upon them by the subtlety and finesse of the Norman 
lawyers. For, besides the scutages to which they were 
liable in defect of personal attendance, which however 
were assessed by themselves in parliament, they might 
be called uj^on by the king or lord paramount for aids, 
whenever his eldest son was to be knighted or his eldest 
daughter married ; not to forget the ransom of his own 
person. The heir, on the death of his ancestor, if of full 
age, wits plundered of the first emoluments arising from 
his inheritance, by way of relief and primer seisin ; and, 
if under age, of the whole of his estate during infancy. 

And then, as Sir Thomas Smith** very feelingly complains. 


• Wfiglt, 122. 

ProfcodomilitarircputcUur. Flet. 
1. 2, c. U, s. 7. 


• Liu. s. 97, 120. 

^ Commonw. i. 3, c. 5. 
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“ when he came to his own, after he was out of wardship, 
iiis woods decayed, houses fallen down, stock wasted and 
gone, lands let forth and ploughed to be barren,” to reduce 
him still further, he was yet to pay half a year’s profits 
as a fine for suing out his livery ; and also the price or 
value of his marriage, if he refused such wife as his lord 
and guardian had bartered for, and imposed upon him ; 
or twice that value, if he married another woman. Add 
to this, the untimely and expensive honour of knighthood, 
to make his poverty more completely splendid. And 
when by these deductions his fortune was so shattered 
and ruined, that perhaps he was obliged to sell his 
patrimony, he had not even that poor privilege allowed 
him, without paying an exorbitant fine for a licence of 
alienation. 

A slavery so complicated, and so extensive as this, called 
aloud for a remedy in a nation that boasted of its freedom. 
Palliatives were from time to time applied by successive 
IiM.vKriJy"tire acts of parliament, which assuaged some temporary 
t. 24 ’ grievances. Till at length the humanity of king James I. 

consented, “ in consideration of a proper equivalent, to 
abolish them all ; though the plan proceeded ndt to effect j 
in like manner as he had formed a scheme, and began to 
put it into execution, for removing the feodal grievance of 
heritable jurisdictions in Scotland,^ which has since been 
pursued and effected by the statute 20 Geo. II, c. 43.8 
King James’s plan for exchanging our military tenures 
seems to have been nearly the same as that which has been 
since pursued ; only with this difference, that, by way of 
compensation for the loss which the crown and other lords 
would sustain, an annual feefarm rent was to have been 
settled and inscjiarably annexed to the crown, and assured 
to the inferior lords, payable out of every knight’s fee 
within their respective seignories. An expedient, seem- 
ingly much better than the hereditary excise, which was 
afterwrards made the principal equivalent for these con- 
cessions , For at length the military tenures, with all their 
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heavy appendages ( having during the usurpation been 
discontinued ) were destroyed at one blow by the statute 
12 Car. II, c. 24, which enacts, that the court of wards 
and liveries, and all wardships, liveries, primer seisins, and 
ousterlemains, values and forfeitures of marriages, by 
reason of any tenure of the king or others, be totally taken 
away. And that all fines for alienations, tenures by 
homage, knight’s-servicc, and escuage, and also aids for 
marrying the daughter or knighting the son, and all 
tenures of the king in capite, be likewise taken away. 
And that all sorts of tenures, held of the king or others, 
be turned into free and common socage ; save only tenures 
in frankalmoign, copyholds, and the honorary services 
(without the slavish part) of grand serjeanty.” A 
statute, which was a greater acquisition to the civil pro- 
perty of this kingdom than even magna carta itself ; 
since that only pruned the luxuriances that had grown out 
of the military tenures, and thereby preserved them in 
vigour ; but the statute of king Charles extirpated the 
whole, and demolished both root and branches. 

A still further alteration of the law of tenures has been 
proposed by the Real Property Commissioners in their 
'I’hird Report, as will be noticed in the ensuing pages. 
Rut it is proper here to observe, that they consider that 
the honorary services of grand serjeanty should be pre- 
served.'* 


Third Real Prop. Rep. p. 7 . 
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[ 78 ] Although, by the means that were mentioned in the pre- 
ceding chapter, the oppressive or military part of the fco- 
dul constitution was happily done away, yet we are not to 
imagine that the constitution itself was utterly laid aside, 
and a new one introduced in its room : since by the statute 
12 Car. II. the tenures of socage and frankalmoign, the 
honorary services of grand serjeanty, and the tenure by 
copy of court roll were reserved ; nay all tenures in gene- 
ral, exceptifrankalmoign, grand serjeanty, and copyhold, 
were reduced to one general species of tenure, then well 
^ known and subsisting, called free and common socage. 

And this, being sprung from the 'same feodal original as 
the rest, demonstrates the necessity of fully contempla- 
ting that ancient system ; since it is that alone to which we 
can recur, to explain any seeming or real difficulties that 
may arise in our present mode of tenure. 

1. Knigtit The military tepure, or that by knight-service, consisted 

•ervice. what Were reputed the most free and honourable ser- 

vices, but wdiich in their nature were unavoidably uncer- 

2 . soeage. tain in respect to the time of their performance. The se- 

cond species of tenure, or free-socagcy consisted also of 
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free and honourable services ; but such as were liquidated 
and reduced to an absolute certainty. And this tenure not 
only subsists to this day, but has in a manner absorbed and 
swallowed up (since the statute of Charles the second) [ ] 

almost every other species of tenure. And this tenure 
it is not proposed to alter.® And to this we are next to 
proceed. 

II. Socaere, in its most general and extensive siffnifica- Definition of 

. ^ • 11 Bocage. 

tion, seems to denote a tenure by any certain and deter- 
minate service. And in this sense it is by our ancient 
writers constantly put in opposition to chivalry, or 
knight-service, where the render was precarious and un- 
certain. Thus Bracton ; if a man holds by a rent in 
money, without any escuage or serjeanty, “ id tenemen- 
tU7n did potest socagium but if you add thereto any 
royal service, or escuage to any, the smallest, amount, 

“ illiid did poterit feodum militaire.” So too the author 
of Fleta ; “ ex doiiationibus, servitia militaria vel magute 
serjantUe non continentilms, oritur nobis gnoddain nomen 
generale, quod est socagium.” Littleton also'^ defines it , 
to be, where the tenant holds his tenement of the lord by 
any certain service, in lieu of all other services ; so that 
they may be not services of chivalry, or knight-service. 

And therefore afterwards® he tells us, that wliatsoever is 
not tenure in chivalry is tenure in socage : in like manner 
as it is defined by Finch,*^ a tenure to be done out of war. 

The service must therefore be certain, in order to deno- 
minate it socage; as to bold by fealty and 20*'. rent; or, 
by homage, fealty, and 20«. rent; or, by himage and 
fealty without rent; or, by fealty and certain corporal 
service, as ploughing the lord’s land for three days : or, 
by fealty only without any other service : for all these are 
tenures in socage.* 

But socage, as was hinted in the last chapter, is of two Of two sorts ; 
sorts : /ree-socage, where the services are not only eer- 
tain, but honourable : and villein-aoc&ge, where the ser- 
vices, though certain, are of a baser nature. Such as hold 

“Sec. 117. 'Sec. 118. 

' L. 147. 

» Lilts. 117, 118, 119. 


* See 3d R. P. Rep. p. 8. 
•• L. 2, c. 16, s. 9. 

' L. 3, c. 14, 5. 9. 
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* by the former tenure are called in Glanvil,’' and other 
subsequent authors, by the name of liberi sokemanni, or 
tenants in free-socage. Of this tenure we are first to 
[ 80 ] 5 ^oth in the nature of its service, and the 

fruits and consequences appertaining thereto, was always 
by much the most free and independent species of any. 
And therefore I cannot but assent to Mr. Somner’s ety- 
mology of the word,’ who derives it from the Saxon 
appellation soc, which signifies liberty or privilege, and, 
being joined to a usual termination, is called socage, in 
Latin socagiiim ; signifying thereby a free or privileged 
tenure.! This etymology seems to be much more just 
than that of our common lawyers in general, who derivi; 
it from soca, an old Latin word, denoting (as they tell us) 
a plough : for that in ancient time this socage tenure eon- 
sisted in nothing else but services of husbandry, which 
the tenant was bound to do to his lord, as to plough, sow? 
or reap for him ; but that in process of time, this service 
was changed into an annual rent by consent of all parties, 
and that, in memory of its original, it still retains the 
name of socage, or plough -service.'' But this by no 
means agrees with what Littleton himself tells us,' that to 
hold by fealty only, without paying any rent, is tenure in 
socage ; for here is plainly no commutation for plough- 
service. Besides, even services, confessedly of a military 
nature and original (as escuage, which, while it renuiined 
uncertain, was equivalent to knight-service), the instant 
they were reduced to a certainty, changed both their name 
and nature, and were called socage.™ It was the certainty 
therefore that denominated it a socage tenure ; and no- 
thing surely could be a greater liberty or privilege, than 
to have the service ascertained, and not left to the arbitrary 
calls of the lord, as in the tenures of chivalry. Where- 
fore also Britton, who describes lands in socage tenure 
under the name oi frattnke ferme,'^ tells us, that they are 
“ lands and tenements, whereof the nature of the fee is 

•' L. .3, c. 1". ' holding of lands quhen ony man 

■ Gavelk. 138. is infeft/ref/y,” &c. 

* In like manner Skenr, in his cx- '• Lilt. s. llf). ' See. 118. 

position of the Scots’ kaw, title Litt. .s. 98, 120. 

.So/ffije, iclls us, that it is “ unckind " C. (ili. 
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changed by feoffment out of chivalry for certain yearly 
services, and in respect whereof neither homage, ward, 
marriage, nor relief can be demanded.” Which leads us 
also to another observation, that if socage tenures were of [ ] 

such base and servile original, it is hard to account for the 
very great immunities which the tenants of them always 
enjoyed ; so highly superior to those of the tenants by 
chivalry, that it was thought, in the reigns of both 
Edward I. and Charles II., a point of the utmost im- 
portance and value to the tenants, to reduce the tenure by 
knight-service to fraunk ferme, or tenure by socage. We 
may, therefore, I think, fairly conclude in favour of Som- 
ner’s etymology, and the liberal extraction of the tenure 
in free socage, against the authority even of Littleton 
himself. 

Taking this then to be the meaning of the word, it 
seems probable that the socage tenures were the relics of 
Saxon liberty ; retained by such persons as had neither 
forfeited them to the king, nor been obliged to exchange 
their tenure for the more honourable, as it was called, 
but at the same time more burthensome, tenure of knight- 
service. This is peculiarly remarkablb in the tenure which 
prevails in Kent, called gavelkind, which is generally 
acknowledged to be a species of socage tenure the pre- 
servation whej-eof inviolate from the innovations of the 
Norman conqiieror is a fact universally known. And 
those who thus preserved their liberties were said to hold 
in free and common socage. 

As therefore the grand criterion and distinguishing Dutingmsb- 
mark of this species of tenure are the having its renders *"* 
or services ascertained, it will include under it all other 
methods of holding free lands by certain and invariable 
rents and duties : and, in particular, petit seijeanty tenure 
in burgage and gavelkind. 

We may remember, that by the statute 12 Car. II. 
grand serjeanty is not itself totally abolished, but only 
the slavish appendages belonging to it ; for the honoraiy 
services (such as carrying the king’s sword or banner, 
officiating as his butler, carver, &c. at the coronation) are 

“ Wright, 211. 

G 
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still reserved. Now 'petit serjeanty bears a great reseni- 
r- blance to grand serjeanty ; for as the one is a personal 
service, so the other is a rent or render, both tending to 
some purpose relative to the king’s person. Petit ser- 
jeanty, as defined by Littleton,^ consists in holding lauds 
of the king by the service of rendering to him annually 
some small implement of war, as a bow, a sword, a lance, 
an arrow, or the like. This, he says,*! ig but socage in 
elTfct; for it is no personal service, but a certain rent : 
and, we may add, it is no predial service, or service of the 
plough, but in all respects //7)cr«7n et commune nocagium; 
only being held of the king, it is by way of eminence dig- 
nified with the title of partnim servitium regis, or petit 
serjeanty. And magnn carta resj)ectcd it in this light, 
wlien it enacted, that no wardship of the lands or body 
should be claimed by the king in virtue of a tenure by 
petit serjeanty. 'riic commissioners do not propose to 
make any alteration as to petit serjeanty.'* 

'J’enure in A/tr^mgeis described by Gian vil,'" and isexpressly 
said by Littleton,‘ to be but tenure in socage : and it is where 
the king or other person is lord of an ancient borough, in 
which the tenements are held by a rent certain.** And here 
also the commissioners propose to make no alteration.*' It 
is indeed only a kind of town socage ; as common socage, 
by which other lands are holden, is usually of a rural 
nature. A borough,"' is usiudly distinguished from other 
towns by the right of sending members to parliament ; 
and, where the right of election is by burgage tenure, that 
alone is a proof of the antiquity of the borough, 'i’enurc in 
burgage therefore, or burgage tenure, is where houses, or 
lands which were formerly the scite of houses, in an an- 
cient borough, are held of some lord in common socage, 
by a certain established rent. And these seem to have 
withstood the shock of the Norman encroachments prin- 
cipally on account of their insignificancy, which made it 
not worthwhile to compel them to an alteration of tenure ; 
as an hundred of them put together would scarce have 


r Sec. 159. 

^ Sec. IM). 

4 . 

» Cap. 27. 

■* f.il). 7, c. 5. 


‘ Sec. 162. 

“ Litt. 8. 162, 163. 

^ See 3d R. P. Rep. p. 8. 

See Riglitii of Persons, p. 110. 
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amounted to a knight’s fee. Besides, the owners of them, 
being chiefly artificers and persons engaged in trade, could 
not with any tolerable propriety be put on such a military 
establishment, as the tenure in chivalry was. And here 
also we have again an instance, where a tenure is con- 
fessedly in socage, and yet could not possibly ever have 
been held by plough service ; since the tenants must 
have been citizens or burghers, the situation frequently a 
walled town, the tenement a single house ; so that none 
of the owners was probably master of a plough, or was 
able to use one, if he had it. The free socage therefore, 
in which these tenements are held, seems to be plainly a 
remnant of Saxon liberty ; which may also account for 
the great variety of customs, affecting many of these 
tenements so held in ancient burgage : the principal and 
most remarkable of which is that called Borough- Kni^lish, 
so named in contradistiiiction as it were to the Norman 
customs, and which is taken notice of by Glanvil,* and 
by Littleton viz, that the youngest son, and not the 
eldest, succeeds to the burgage tenement on the death of 
his father. For which Littleton * gives this reason ; 
because the younger son, by reason of his tender age, is 
not so capable as the rest of his brethren to help himself. 
Other authors® have indeed given a much stranger reason 
for tins custom, as if the lord of the fee had anciently a 
right of concubinage with his tenant’s wife on her wedding- 
night ; and that therefore the tenement descended not to 
the eldest, but the yoiuigest son ; who was more certainly 
the offspring of the tenant. But I cannot learn that ever 
this custom prevailed in England, though it certainly did 
in Scotland, (under the name of mercheta or marcheta) 
till abolished by Malcolm III.*' And perhaps a more 
rational account than either may be fetched (though at a 
sufficient distance) from the practice of the Tartars ; 
among whom, according to father Duhalde, this custom 
of descent to the youngest son also prevails. That nation 
is composed totally of shepherds and herdsmen ; and the 
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elder sons, as soon as they are capable of leading a pas- 
toral life, migrate from their father with a certain allotment 
of cattle ; and go to seek a new habitation. The youngest 
son therefore, who continues latest with the father, is 
naturally the heir of his house, the rest being already 
provided for. And thus we find that, among many other 
northern nations, it was the custom for all the sons but 
one to migrate from their father, which one became his 
[ 84 ] heir.® So that possibly this custom, wherever it prevails, 
may be tKd remnant of that pastoral state of our British 
and German ancestors, which Caesar and Tacitus describe. 
Other special customs there are in different burgage 
tenures ; as, that, in some, the udfe shall be endowed of 
'all her husband’s tenements,** and not of the third part 
only, as at the common law : and that, in others, a man 
might dispose of his tenements by will,® which in general, 
was not permitted after the cmiqucst till the reign of 
Henry the eighth, though in the Saxon times it was 
allowable.^ A pregnant proof that these liberties of 
socage tenure were fragments of Saxon liberty. This 
tenure by Borough English tlie commissioners propose 
entirely to abolish.® 

iavclkind. The nature of the tenure in gavelkind affords us a still 
stronger argument. It is universally known what strug- 
gles the Kentish men made to preserve their ancient liber- 
ties, and with how much success those struggles were at- 
tended. And as it is principally here that we meet with 
the custom of gavelkind, (though it was and is to be found 
in some other parts of the kingdom**) we may fairly con- 
clude that this was a part of those liberties ; agreeably to 
Mr. Selden’s opinion, that gavelkind before the Norman 
conquest was the general custom of the realm.* The dis- 
tinguishing properties of this tenure are various ; some of 


® Pater cunctot filios adultos a se 
pellehatf prater unum quern haredem 
sui juris relinquebat. (Wiilsingh. 
Upodi^m. Neustr. c. 1.) 

^ Litt. 8. Ifi6. 

* Sec. 167. 
f Wright, 172. 
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the principal are these j 1 . The tenant is of age -sufficient 
to aliene his estate by feotf'ment at the age of fifteen.^ 

2. The estate does not escheat in case of lin attainder and 
execution for felony; their maxim being, “ the father, to 
the bough, the son to the plough but it escheats for 
want of heirs, and in felony, if the felon be outlawed.* 3. 

In most places he had a power of devising lands by will, 
before the statute for that purpose was made.” 4. The 
lands descend, not to the eldest, youngest, or one son 
only, but to all the sons together which was indeed an- 
ciently the most usual course of descent all over England," [ 85 ] 
though in particular places particular customs prevailed. 

5. That the widow is dowable of one half instead of 
third, and 6. That the husband is tenant by the curtesy, 
whether their be issue born or not, but only of one half.P 
These, among other properties, distinguished this tenure 
in a most remarkable manner : and yet it is said to be only 
a species of a socage tenure, modified by the custom of 
the country ; the lands being holden by suit of court and 
fealty, which is a service in its nature certain.^ Where- 
fore, by a charter of king John,* Hubert, archbishop of 
Canterbury, was authorised to exchange the gavelkind 
tenures holden of the see of Canterbury into tenures by 
knight’s-service ; and by statute 31 Hen. VIII, c. 3, for 
disgavelling the lands of divers lords and gentlemen in tl^ 
county of Kent, they are directed to be descendible for the 
future like other lands which were never holden by service 
of socage. Now the immunities which the tenants in 
gavelkind enjoyed were such, as we cannot conceive should 
be conferred upon mere ploughmen and peasants : from 
all which I think it sufficiently clear, that tenures in free 
socage are in general of a nobler original than is assigned 
by Littleton, and after him by the bulk of our common 
lawyers. The commissioners propose entirely to abolish 
gavelkind.* 

Having thus distributed and distinguished the several 
species of tenure in free socage, I proceed next to shew **““"• 
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that this 'also pjirtakes very strongly of the feodal nature, 
which may probably arise from its ancient Saxon origi- 
nal ; since (as was before observed*) feuds were not un- 
known among the Saxons, though they did not form a part 
of their military policy, nor were drawn out into such 
arbitrary consequences as among the Normans. It seems 
therefore reasonable to imagine, that socage tenure existed 
in much the same state before the conquest as after ; that 
in Kent it was preserved with a high hand, as our histories 
inform us it was ; a«id that the rest of the socage tenures 
dispersed through England escaped the general fate of 
other property, partly out of favour and affection to their 
-particular owners, and p'artly from their own insignifi- 
cancy ; since I do not appreliend the number of socage 
tenures soon after the conquest to have been very consi- 
derable, nor their value by any means large ; till by suc- 
[ 86 ] cessive charters ofenfranchisement granted to the tenants, 
which are particularly mentioned by liritton," their num- 
ber and value began to swell so far, as to make a dis- 
tinct, and justly envied, part of our English system of 
tenures. 

of However this may be, the tokens of their feodal original 
.ise uiiiire. appear from a short comparison of the inci- 

dents and consequences of socage tenure with those of 
Ilipnurc in chivalry ; remarking their agreement or difference 
as we go along. 

1 . In the first place, then, both were held of superior lords ; 
one of the king, either immediately, or as lord jiaramount, 
and (in the latter case) of a subject or mesne lord between 
tiio king and the tenant. 

2. Both were subject to the feodal return, render, rent, 
or service of some sort or other, which arose from a sup- 
position of an original grant from the lord to the tenant. 
In the military tenure, or more proper feud, this was from 
its nature uncertain ; in socage, which was a feud of the 
improper kind, it was certain, fixed, and determinate, 
(though perhaps nothing more than bare fealty) and so con- 
tinues to this day. 

3. Both were from their constitution, universally sub- 
ject (over and above all other renders) to the oath of fealty, 
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or mutual bond of obligation between the lord and tenant* 

Which oath of fealty usually draws after it suit to the lord's 
court. And this oath every lord, of whoip tenements are 
holdcn at this day, may and ought to call iipon his tenants 
to take in his court baron ; if it bfe only for the reason 
given by Littleton,'* that if it be neglected, it will by long 
continuance of time grow out of meuaory (as doubtless it 
frequently hath done) whether the land be bolden of the 
lord or not ; and so he may lose his seignory, and the pro- 
fit which may accrue to him by escheats and other contin- 
gencies.* 

4. The tenure in socage was subject, of common right, 
to aids for knighting the son and marrying the eldest 
daughter, y which were fixed by tbc statute Westm. I, c. [ 87 ] 
30, at 'iOA'. for every 20^. per cumwn so held ; as in knight- 
service. 'rhese aids, as in tenure by chivalry, were origi- 
nally mere benevolences, though afterwards claimed as 
matter of right ; but were all abolished, by the statute 

12 Car. II. 

5. Relief is due upon socage tenure, as well as upon 
tenure in chivalry : but the manner of taking it is very 
dillercnt. The relief on a knight’s fee w'as 5/., or one 
quarter of the supposed value of the land ; but a socage 
relief is one year’s rent or render, payable by the tenant to 
the lord, be the same either great or small:'' and therefore 
Bracton “ will not allow this to be properly a relief, but 
quondam prenstado loco relevii in recognitionem domini. 

So too the statute 28 Edw. I, c. 1, declares, that a free 
sokeman shall give no relief, but shall double his rent after 
the death of his ancestor, according to that which he hath 
used to pay his lord, and shall not be grieved above mea- 
sure. Reliefs in knight-service were only payable, if the 
heir at the death of his ancestor was of full age : but in 
socage they were due even though the heir was under 
age, because the lord had no wardship over him.*’ The 
statute of Cliarles II. reserves the reliefs incident to socage 


' Liu. 8, 117. 131. 
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tenures ; and therefore, wherever lands in fee simple are 
holder! by a rent, relief is still due of common right upon 
the death of a tenant.® 

6. Primer seisin yas incident to the king's socage 
tenants in capite, as well as to those by knight-service. 
But tenancy in capite as well as primer seisins are, among 
the other feodal burthens, entirely abolished by the statute. 

7. Wardship is also incident to tenure in socage 5 but 
of a nature very different from that incident to knight- 
service. For if the inheritance descend to an infant under 
fourteen, the wardship of him does not, nor ever did, be- 
long to the lord of the fee ; because, in this tenure no 

[ 88 ] military or other personal service being required, there 
was no occasion for the lord to take the profits, in order to 
provide a proper substitute for his infant tenant : but his 
nearest relation (to whom the inheritance cannot descend) 
shall be his guardian in socage, and have the custody of 
his land and body till he arrives at the age of fourteen. 'I'hc 
guardian must be such a one, to whom the inheritance 
by no possibility can descend; as hath been fully ex- 
plained, together with the reason for it, elsewhere.® At 
fourteen this wardship in socage ceases ; and the heir may 
oust the guardian, and call him to account for the rents 
and profits for at this age the law supposes liim capa- 
ble of chusing a guardian for himself. It was in this 
particular, of wardship, as also in that of marriage, and 
in the certainty of the render or service, that the socage 
tenures had so much the advantage of the military ones. 
But as the wardship ceased at fourteen, there was this 
disadvantage attending it: that young heirs, being left 
at so tender an age to chuse their own guardians till 
twenty-one, might make an improvident choice. There- 
fore when almost all the lands in the kingdom were turned 
into socage tenures, the same statute 12 Car. II, c. 24, 
enacted, that it should be in the power of any father by 
will to appoint a ^ardian, till his child should attain the 
age of twenty-one. . And, if no such appointment be made, 
the court of chancery will frequently interpose, and name 


' 3 Lev,. 14 5. 
Co. Litl. 77. 


^ Rights of Persons, page 497. 
^ Liu. sec. 123 ; Co. Lilt. 89. 
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a guardian, to prevent an infant heir from • iinprovidently 
exposing himself to ruin. 

8. Marriage, or the valor maritagiiy was hot in socage 
tenure any perquisite or advantage ^o the guardian, but 
rather the reverse. FoP, if tlie guardian married his ward 
under the age of fourteen, he was bound to account to the 
ward for the value of the marriage, ePhn though he took 
nothing for it, unless he married him to advantage.* For, 
the law, in favour of infants, is always jealous of guardians, 
and therefore in this case it made them account, not only 
for what they did, but also for what they might receive 

on the infant’s behalf ; lest by some collusion the guar- [ 89 ] 
dian should have received the value, and not brought it to 
account : but, the statute having destroyed all values of 
marriages, this doctrine of course hath ceased with them. 

At fourteen years of age the ward might have disposed of 
himself in marriage, without any consent of his guardian, 
till the late acts for preventing clandestine marriages. 

These doctrines of wardship and marriage in socage tenure 
were so diametrically opposite to those in knight-sefvice, 
and so entirely agree with those parts of king Edward’s 
laws, that were restored by Henry the First’s charter, as 
might alone convince us that socage was of a higher origi- 
nal than the Norman conquest. 

9. Fines for alienation were, I apprehend, due for ^ids 
holden of the king in capite by socage tenure, as well as 
in case of tenure by knight-service : for the statutes that 
relate to this point, and Sir Edward Coke’s comment on 
them,** speak generally of all tenants in capite, without 
making any distinction: but now all fines for alienation 
are demolished by the statute of Charles the second. 

10. Escheats are equally incident to tenure in socage, 
as they were to tenure by knight-service ; except only in 
gavelkind lands, which are (as is before mentioned) sub- 
ject to no escheats for felony, though they are to escheats 
for want of heirs.' 

Thus much for the two grand specif^ of tenure, under 
which almost all the free lands of the kingdom v'ere 
holdjen till the restoration in 1660, when the former was 


» Lilt. s. 123. 


*' 1. Inst. 43 ; 2 Inst. 65, 66, 67. 


‘ VVrigUt, 210. 
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abolished and sunk into the latter : so tlmt lands of both 
sorts are now holden by the one universal tenure of free 
and common socage. 

The other grand division of tenure, mentioned by Brac- 
ton as cited in the preceding chapter, is that of villenage, 
as contradistinguished from liheruin tenementum, or frank 
tenure. And (this we may remember) he subdivides into 
two classes, pure and privileged^ villenage : from whence 
have arisen two other species of our modern tenures. 

111. From the tenure of pure villenage have sprung our 
present copyhold tenures, or tenure by copy of court roll 
at the will of the lord : in order to obtain a clear idea of 
which, it will be previously necessary to take a short view 
of the original and nature of manors. 

Manors are in substance as ancient as the Saxon consti- 
tution, though perhaps differing a little, in some immaterial 
circumstances, from those that exist at this day just as 
we observed of feuds, that they were partly known to our 
ancestors, even before the Norman conquest. A manor, 
maneriurny a manendo^ because the usual residence of the 
owner, seems to have been a district of ground, held by 
lords or great personages ; who kept in their own hands 
so much laud as was necessary for the use of their families, 
which were called terrue doiniuicules or deine^ue lands j 
being occupied by the lord, or dominus manerii^ and his 
servants. The other, or tenemental ^ lands they distributed 
among their tenants : which from the different modes of 
tenure were distinguished by two different names, hirst, 
hook-land^ or charter-land, which was held by deed under 
certain rents and frce-services, and in effect differed 
nothing from free socage lands and from hence have 
arisen most of the freehold tenants who hold of particular 
manors, and owe suit and service to the same. The other 
species was called folkAaud, which was held by no assur- 
ance in writing, but distributed among the common folk 
or people at the nleasure of the lord, and resumed at his 
discretion ; bein^indeed land held in villenage, which we 
shall presently describe more at large. The residue of 
the manor, being uncultivated, was termed the lord's waste. 


i Co. Cop. s. 2 & 10, 


^ Co. Cop. s. 3. 



CHAP. VI.] OF THE MODERN ENGLISH TENURES. 9J 

and served for public roads, and for common of pasture 
to the lord and his tenants. Manors were formerly called 
baronies, as they still are lordships : and each lord or 
baron was empowered to hold a domestic court, called the 
court-baron, for redresting misdemeanors and nuisances 
within the manor, and for settling disputes of property 
among the tenants. This court is an inseparable ingre- 
dient of every manor ; and if the number of suitors should [ 91 ] 
so fail as not to leave sufficient to make a jury or homage, 
that is, two tenants at the least, subject to escheat, ‘ 
the manor itself is lost. 

In the early times of our legal constitution, the king’s 
greater barons, who had a large extent of territory held 
under the crown, granted out frequently smaller manors 
to inferior persons to be holdcn of themselves ; which do 
therefore now contijiue to be held .under a superior lord, 
who is called in such cases’ the lord paramount over all 
tliese manors : and his seignory is frequently termed an 
honour, not a manor, especially if it hath belonged to an 
ancient feodal baron, or hath been at any time in the 
hands of the crown. In imitation wliereof, these inferior 
lords began to carve out and grant to others still more 
minute estates, to be held as of themselves, and were so 
2)roceeding dow’nwards in bifinittirn ; till the superior 
lords observed, that by this method of subinfeudation 
they lost all their feodal profits, of wardships, marriages, 
and escheats, which fell into the hands of these mesne or 
middle lords, who were the immediate superiors of the 
terr e-tenant , or him who occujiied the land : and also 
that the mesne lords themselves were so impoverished 
thereby, that they w'ere disabled from performing their 
services to their own superiors. This occasioned, first, 
that provision in the thirty-second chapter of magna 
carta, 9 Hen. III. (which is not to be found in the first 
charter granted by that prince, nor in the great charter of 
king John") that no man should either give or sell his 
laud, without reserving sufficient to answer the demands 

• Glover v. Lane, 3 T. R. 447 ; ™ Sec the Oxford editions of the 

eed cuntra; Lung v. IJ filling, Cro Charters. 

Eliz. 210 ; and Co Litt. 68, a. " Wright, 215. 
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of his lord ; and, afterwards the statute of Westni. 3, or 
(]uia emptores, 18 Edw. I, c. 1, which directs, that, upon 
all sales or feoffments of land, the feoffee shall hold the 
same, not of his immediate feoffor, but of the chief lord of 
the fee, of whom such feoffor hintSelf held it. But these 
provisions, not extending to the king’s own tenants in 
capite, the like law concerning them is declared by the 
statutes of prerogativa regis, 17 Ed. II, c. 6, and of 34 
Edw. III. c. 15. by which last all subinfeudations, pre- 
vious to the reign of king Edward I, were confirmed : but 
all subsoijuent to that period were left open to the king’s 
prerogative. And from hence it is clear, that all manors 
existing at this day, must have existed as early as king 
Edward the first : for it is essential to a manor, that there 
be tenants who hold of the lord ; and, by the operation of 
these statutes, no tenant in capite since the accession of 
that prince, and no tenant of a common lord since the 
statute of quia emptores, could create any new tenants to 
hold of himself. 

Now with regard to the folk-land, or estates held in 
villenage, this was a species of tenure neither strictly 
feodal, Norman, or Saxon ; but mixed and compounded 
of them all and which also, on account of the heriots 
that usually attend it, may seem to have somewhat Danish 
in its composition. Under the Saxon government there 
were, as Sir William Temple speaks,’’ a sort of people in a 
condition of downright servitude, used and employed in 
the most servile works, and belonging, both they, their 
children, and effects, to the lord of the soil, like the rest 
of the cattle or stock upon it. These seem to have been 
those who ‘held what was called the folk-land, from which 
they were removeable at the lord’s pleasure. On the 
arrival of the Normans here, it seems not improbable, that 
they, who were strangers to any other than a feodal state, 
might give some sparks of enfranchisement to such 
wretched persons as fell to their share, by admitting 
them, as well as others, lo the oath of fealty ; which con- 
ferred a right of protection, and raised the tenant to a 
kind of estate superior to downright slavery, but inferior 


W right. 215. 


i‘ introd. Hist, Eng. 59. 
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to every other condition.*! This they caMed villenagc, 
and the tenants villeins, either from the word vilis, or 
else, as Sir Edward Coke tells us,' a villa ; because they 
lived chiefly in villages, and were employed in rustic 
works of the most sordid kind : resembling the Spartan 
heloteSf to whom alone the culture of the lands was 
consigned; their rugged masters, like our northern an- 
cestors, esteeming war the only honourable employment of 
mankind. 

These villeins, belonging priuc ipally to lords of manors, [ 93 ] 
were either villeins regardant, that is, annexed to the vuiciub. 
manor or land : or else they were in gross, or at large, that 
is, annexed to the person of the lord, and transferable by 
deed from one owner to another." They could not leave 
their lord without his permission ; but, if they ran away, 
or were purloined from him, might be claimed and re- 
covered by action, like beasts or other chattels. They 
held indeed small portions of land by way of sustaining 
themselves and families ; but it was at the mere will of 
the lord, who might dispossess them whenever he pleased ; 
and it u^as upon villein services, that is, to carry out dung, 
to hedge and ditch the lord’s demesnes, and any other the 
meanest offices and their services were not only base, 
but uncertain both as to their time and quantity.** A vil- 
lein, in short, was in much the same state with us, as 
Lord Molesworth** describes to be that of the boors In 
Denmark, and which Steirnhook"* attributes also to the 
traal^ or slaves in Sweden ; which confirms the proba- 
bility of their being in some degree monuments of the 
Danish tyranny. A villein could acquire no property 
either in lands or goods : but, if he purchased either, the 
lord might enter upon them, oust the villein, and seize 
them to his own use, unless he contrived to dispose of 
them again before the lord had seized them ; for the lord 
had then Idst his opportunity.* 


Wright, 217. 
f I Inst. 116. 

* Litt. sec. 181* 
t Ibid, s. 172. 

^ Ille qui tenet in vilUnagio faciet 
quicquid ci praceptum/ueritf nec scire 


dehet sero quid facere debet in crastinoy 
et semper tenehitur ad inter t a, (Brac- 
ton, I. 4, tr. I. c. 28 ) 

^ Cap. 8. 

^ De jure Sueonum, 1. 2, c. 4. 

* Litt. sec. 177. 
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In many places also a fine was payable to the lord, if 
the villein presumed to marry his daughter to any one 
without leave from the lord :* and, by the common law, 
the lord might also bring an action against the husband 
for damages in thus purloining his property For the 
children of villeins were also in the same state of bondage 
[ 94 ] with their parents; whence they were called in Latin, 
nativi, which gave rise to the female appellation of a 
villein, who was called a neife.^ In case of a marriage 
between a freeman and a neife, or a villein and a frce- 
woman, the issue followed the condition of the father, 
being free if he was free, and villein if he was villein ; 
contrary to the maxim of the civil law, that parfiis se~ 
quitur rjentrem. But no bastard could be born a villein, 
because by another maxim of our law he is nnUius filiiiH ; 
and as he can gain nothing by inheritance, it wei*e hard 
that he should lose his natui’al freedom by it.“ The law 
however protected the persons of villeins, as the king’s 
subjects, against atrocious injuries of the lord : for he 
might not kill, or maim his villein though he might beat 
him with impunity, since the villein had no action or 
remedy at law against his lord, but in case of the murder 
of his ancestor, or the maim of his own person. Neifs 
indeed had also an appeal of rape, in case the lord violated 
them by force.' 

Villeins might be enfranchised by manumission, which 
is either expressed or implied : express ; as where a man 
granted to the villein a deed of manumission implit;d ; as 
where a man bound himself in a bond to his villeai for a 
sum of money, granted him an anmiity by deed, or gave 
him an estate in fee, for life or years for this was deal- 
ing with his villein on the footing of a freeman ; it was in 
some of the instances giving him an action against his 
lord, and in others vesting in him an ownership entirely 
inconsistent with his former state of bondage. So also if 
the lord brought an action against his villein, this en- 


X Co. Litt. 140. 
y Liu. sec. 202. 

* Liu. 8. 187 

• Ibul. s. 187, 188. 


'■ Ibid. s. 18!), 194. 

rtiid. 8. 190, 

“ Ihid. 8. 204. 

' See. 804, 5, 6. 
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franchised liim/ for, as the lord might have a short 
remedy against his villein, by seising his goods (which 
was more than equivalent to any damages he could re- 
cover,) the law', W'hich is always ready, to catch at any 
thing in favour of liberty, presumed that by bringing this 
action he meant to set his villein on the same footing 
with himself, and therefore held it an implied manumis- 
sion. But, in case tlie lord indicted him for felony, it [ 95 ] 
was otherwise; for the lord could not inflict a capital 
punishment on his villein, without calling in the assistance 
of the law. 

Villeins, by these and many other moans, in process of 
time gained considerable ground on their lords ; and in came 
particular strengthened the tenure of their estates to that 
degree, that they came to have in them an interest in many 
places full as good, in others better than their lords. For 
the goodnature and benevolence of many lords of manors 
having, time out of mind, permitted their villeins and their 
children to enjoy their possessions without interruption, 
in a regular course of descent, the common law, of which 
custom is the life, now gave them title to prescribe against 
their lords ; and, on performance of the same services, to 
hold their lands, in spite of any determination of the lord’s 
will. For, though in general they are still said to hold 
their estates at the wall of the lord, yet it is such a wall 
as is agreeable to the custom of the manor : wdiich customs 
are preserved and evidenced by the rolls of the several 
courts baron in which they are entered, or kept on foot 
by the constant immemorial usage of the several manors 
in which the lands lie. And, as such tenants had nothing 
to shew for their estates but these customs, and admis- 
sions in pursuance of them, entered on those rolls, or the 
copies of such entries witnessed by the steward, they now 
began to be called te?i(mts by coyy of court roll, and their 
tenure itself a copyboldfi 

Thus copyhold tenures, as Sir Edward Coke observes,*' 
although very meanly descended, yet come of an ancient 
house ; foi', from what has been premised, it appears, that 
copyholders arc in truth no other but villeins, who, by a 

' Sec, 208. s r. N. B. 12. h Cop. s, 32. 
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long -series of immemorial encroachments on the lord, 
have at last established a customary right to those estates, 
which before were held absolutely at the lord’s will. Which 
90 ] affords a very substantial reason for the great variety of 
customs that prevail in different manors, with regard both 
to the descent of the estates, and the privileges belonging 
to the tenants. And these encroachments grew to be so 
universal, that when tenure in villenage was virtually 
abolished (though copyholds were reserved) by the statute 
of Charles II, there was hardly a pure villein left in the 
nation. For Sir Thomas Smith' testifies, that in all his 
time (and he was secretary to Edward VI) he never knew 
any villein in gross throughout the realm ; and the few 
villeins regardant that were then remaining were such 
only as had belonged to bishops, monasteries, or other 
ecclesiastical corporations, in the preceding times of Fo- 
pery. For he tells us, that “ the holy fathers, monks, 
and friars, had in their confessions, and specially in thdr 
-extreme and deadly sickness, convinced the laity how 
^ngerons a practice it was, for one Christian man to hold 
another in boifdage : so that temporal men, by little and 
little, by reason of that terror in their consciences, were 
glad to manumit all their villeins. But the said holy 
fathers, with the abbots and priors, did not in like sort 
by theirs ; for they also had a scruple in conscience to 
empoverish and despoil the church so much as to manu- 
mit such as were bond to their churches, or to the manors 
which the church had gotten ; and so kept their villeins 
still.” By these several means the generality of villeins 
in the kingdom have long ago sprouted up into copy- 
holders: their persons being enfranchised by manumis- 
sion or long acquiescence ; but their estates, in strictness 
remaining subject to the same servile conditions and for- 
feitures as before ; though, in general, the villein services 
are usually commuted for a small pecuniary quit-rent.^ 

* Commonwealtb^ ]?. 3, c. 10. usually Onding them meat and drink, 

1 In some manors the copyholders and sometimes (as is still the case in 

were bound perform the most ser- the highlands of Scotland) a min- 

vile offices, as to hedge and ditch the strel or piper for their direEpou. ( Rot. 

lord's grounds, to lop his trees, and Mancr. de Edgware Cwtn. iVidd.) As 

reap his corn, and the like $ the lord in the Kingdom of Whidnb^ on the 
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As a farther consequence of what has been premised, [ 97 ] 
we may collect these two Aain principles, which are held*' 
to be the supporters of the copyhold tenure, and without 
which it cannot exist; 1. That the lands be parcel of, 
and situate. within that manor under which it is held. 

' 2 . That they have been demised, or demisable, by copy 
of court roll immemorially. For immemorial custom is 
the life of all tenures by copy ; so thaOwo new copyhold 
can, strictly speaking, be granted at this day, nor can 
copyholds be created by operation of kw.' 

In some manors, where the custom hath been to permit Diireinuspe- 

^ cles Ilf. 

the heir to succeed the ancestor in his tenure, the estates 
are stiled copyholds of inheritance ; in others, where the 
lords have been more vigilant to maintain their rights, 
they remain copyholds for life only ; for the custom of 
the manor has in both cases so far superseded the will of 
the lord, that, provided the services be performed or sti- 
pulated for by fealty, he cannot, in the first instance, 
refuse to admit the heir of his tenant upon his death j 
nor, in the second, can he remove his present tenant so 
long as he lives, though he holds nominally by the pre-. 
carious tenure of his lord’s will. 

The fruits and appendages of a copyliold tenure, that it Api»cnd»((c» 

I • -A e ^ f u • / of copyhold 

hath m common with free tenures, are fealty, services, (as teiiur*«. 
well in rents as otherwise) reliefs, and escheats. The 
two latter belong only to copyholds of inheritance ; the 
former to those for life also. But, besides these, copy- 
holds have also heriots, wardship, and fines. Hcriots, 
which I think are agreed to be a Danish custom, and of 
which we shall say more hereafter,™ are a render of the 
best beast or other good (as the custom may be) to the 
lord on the death of the tenant. This is plainly a relic of 
villein tenure ; there being originally less hardship in it, 
when all the goods and chattels belonged to the lord, 
and he might have seised them even in the villein’s life- 
time. These arc incident to both species of copyhold ; 
but wardship and fines to those of inheritance only. 

slave coast of Africa, the people are are attended by music during all the 
boundfb cut and carry in the king’s time of their labour. (Mod. Un. 
corn from oflF his demesne lands, and Hist. xvi. 429.) 

^ Co. Liu. 58, » 2T. R. 415, 705, 


See ch. 29. 
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'WardaWp, in copy\vo\d estates, partakes both of that in 
chivalry and that in socage. Like that in chivalry, the 
lord is the legal guardian ; who usually assigns some rela- 
tion of the infant tenant to act in his stead : and he, like 
guardian in socage, is accountable to his ward for the 
profits. Of fines, some are in the nature of primer seisins, 
due on the death of each tenant, others are mere fines 
for alienation of the lands ; in some manors only one of 
these sorts can be demanded, in some both, and in others 
neither. They are sometimes arbitrary and at the will of 
the lord, sometimes fixed by custom : but, even when 
arbitrai'y, the courts of law, in favour of the liberty of 
copyholders, have tied them down to be reasonable in 
their extent ; otherwise they amount to a disherison of 
the estate. No fine therefore is allowed to be taken upon 
descents and alienations, (unless in particular circum- 
stances) of more than two years’ improved value of the 
estate." From this instance we may judge of the favour- 
able disposition that the law of England (which is a law 
of liberty) hath always shewn to this species of tenants ; 
by r^nioving, as far as possible, every real badge of 
slavery from them, however some nominal ones may 
continue. It suffered custom very early to get the better 
of the express terms upon which they held their lands j 
by declaring, that the will of the^ lord was to be inter- 
preted by the custom of the manor : and, where no custom 
has been suffered to grow up to the prejudice of the loi-d, 
as in this case of arbitrary fines, the law itself interposes 
with an equitable moderation, and will not suffer the lord 
to extend his power so far as to disinherit the tenant. 

Thus much for the ancient tenure of pure villcnage, 
and the modern one of copyhold at the will of the lord, 
M'hich is lineally descended from it. 

IV. There is yet a fourth species of tenure, described by 
Bracton, under the name sometimes of Privileged Ville- 
nage, and sometimes of Vtllein Socage. This, he tells us,p 
is such as has been held of the kings of England from the 

v> 

** 2 Cli. Rep. 134. As to there- & 1 W. 4, c. 55 ; and see faryier as 
covery of these fines, see 1 1 Geo. 4, to copyholds, chap. 23. 

p L, 4, tr. l,c, 28, . 
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conqtiest downwards ; that the tenants herein, 
faciunt servilia, sed certa et determinata that th^jf' 
cannot aliene or transfer their tenements by jthe strict 
common law conveyances of grant or feoffment, any more 
than pure villeins can j but must surrender them to the 
lord or his steward, to be again granted out and held in 
villenage. And from these circumstances we may collect, 
that what he here describes is no other than an exalted 
species of copyhold, and as such preserved and exempted 
from the operation of the statute of Charles 11., i subsist- 
ing at this day, viz. the tenure in Ancietit Denies)ie ; to 
which, as partaking of the baseness of villenage in the 
nature of its services, and the freedom of socage in their 
tertabity, he has therefore given a name compounded out 
of both, and calls it villanuni socagiian. 

Ancient demesne consists of those lands or manors which, Anciem d*. 

1 . , . mesne. 

though now perhaps granted out to private subjects, were 
actuallj’ in the hands of the crown in the time of Edward 
the Confessor, or William the Coiupieror ; and so appear to 
have been by the Groat Survey in the Exchequer, called 
Domesday Book^ and the only mode of determining 'whe- 
ther they be actually ancient demesne manors’ or not, is 
by reference to that book, wherein the manors formerly in 
the possession of King Edward, arc called 2'err<e Regis 
Rdtvardi, and those which belonged to the Conqueror ‘ 
are named Terror, Regis.'^ 

The tenants in Ancient Demesne arc of three kinds, — Tenants in 

1. Tenants in Andent Demesne ; — 2. Privileged Copy- ilipHie of 
holders^ Customary Freeholders^ or Free Copyholders ; — 

and, 3. Copyholders of base tenure.'' 

1 The 7th section of the statute about 350 had, in some shape, be- 
for the Abolition of Tenures, 12 Car, longed to the Crown; they are spo- 

2, c. 24, provides that that act shall ken of as the King’s, or had been old 

not alter or change any fenwre by copy Demesne de firma Regni, About lb5 
of Court Roll, or any jcrricej inci- are entered as having been held by 
dent thereto. King Edward the Confessor See 

^ F, N. B, 14, 56. Sir H. Ellis’s General Introduction 

< 2 Burrow’s Rep. 1048; Private to Domesday Book, Vol. 1, p. 476, 

Wrongs, rh. 22. note. 

t As nearly as can be ascertained, « See Scriven on Copyholds, p. 

King William the Conqueror him* 651, and the cases there referred to. 
self held 1290 manors, exclusive of Scriven on Copyholds, Clmp. 

bcrc^icks and sokes. Of these, 16, Of /Wiwe, p. 636. 

H 2 
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1. Tennnta iu 1. Tenants in Ancient Demesne are those who hold 

their lands jreely by grant from the crown, being only 
bound in respect of their lands to perform some of the 
better sort of villein services, but those determinate and 
certain ; as, to plough the king’s land for so many days, 
to supply his court with such a quantity of provisions, or 
other stated services ; all of which are now changed into 
pecuniary rents, and in consideration hereof they had many 
immunities and privileges granted to them,"' as to try the 
right of their property in a peculiar court of their own, 
called a Court of Ancient Demesne,^ by a peculiar pro- 
cess, denominated a writ of right close to have a writ of 
monstraverunt ; not to pay toll or taxes ; not to contri- 
bute to tlie expences of knights of the shire j not to be 
put on juries,^ and the like. 

2 . Priviiescd 2. Privileged Copyholders, Customary Freeholders^ or 
copyiiuidere. Copyholdei's, are such as generally hold their lands 

of a manor which is ancient demesne, according to the 
custom of tlie manor, but not at the will of the lord ; and 
they also had, in respect of their lands, the same 
[ 100 ] privileges as the former. These tenants, therefore, 
though their tenure be absolutely copyhold,'^ yet have an 
interest equivalent to a freehold;'* for notwithstanding 


4 lost. 2f)i)> 

* The Court of Anewnt Demesne 
is a court baron, and not a Court of 
Record. 4 Inst. 269. A plea to the 
jurisdiction of a superior Court is 
allowed, that the lands are ancient 
demesne^ holden of the King's manor. 
10 East, 523; 2 Burr. 1046 ; 8. T. 
K. 474; 3 Wils. 5); and see 1 
Chitty on Pleading, 477 — 480. 

y F. N. B. 11. But see 3 & 4 W. 
4, c. 27, s. 36. 

2 Tenants in ancient demesne and 
copyholders, were first made liable 
to serve on juries in the King's Courts 
by statute 4 & 5 VV. & M. c. 24, s. 
15 ; which statute was repealed, but 
the like provisions are continued by 
the consolidated act, 6 G. 4, c. 50, 
s. 1. 

^ The term customary freeholders^ 
is incorrect, and apt to mislead the 


student ; for these tenants hold their 
lands by copy of court roll, and are 
ill fact copyl^lders; therefore, the 
term free eopyftoUlers is more cor- 
rect. 

c In general, the nature and inci- 
dents of customary freeholds arc the 
same as those of coinmon copyholds^ 
and they are regulated by the same 
rules of law. 4 East, 271, and 7 
East, 321. 

The tenants have not, legally 
speaking, a freehold interest, but an 
interest nearly as good as freehold ; 
for it has long been settled, that the 
freehold is generally in the lord, as it 
is in common copyholds. See Ste^ 
phensim v. //*//, 3 Burr, 1273 ; 3 
Bos. & P. 378; 1 B. & C. 448. 
Though, wliere the jpmrt/ custom of 
a manor requires a bargain and sale, 
as well as a surrender and admit- 
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their services were of a base and villenous original,® yet 
the tenants were esteemed in all other respects to be 
highly privileged villeins, and especially for that their ser- 
vices were fixed and determinate, and that they could not 
be compelled (like common copyholders, and copyholders 
of base tenure), to relinquish these tenements at the lord’s 
will, or to hold them against their own “ et idea" says 
Bracton, “ dicuntur liberi." Britton also, from such 
their freedom, calls them absolutely sokemans, and their 
tenure snkemanries ; which he dcscribess to be ‘‘ lands 
and tenements, which are not held by knight service, nor 
by grand scrjeanty, nor by petit, but by simple services ; 
being, as it were, lands enfranchised by the King, or his 
predecessors, from their ancient demesne,”^ And the same 


tance, to pass the cnstoiiiary tene- 
ments, the freehold is not in the 
Jord, but in the tenant. JUngliani v. 
Womlgate^ 1 Russ. & Mylne, 32. 

Gill). Hist of Exch. 16 k 30. 

^ Sec Hargr. Co Litt, n. 1 , 59 b. 

K C. 66. 

** Lord Coke calls them (Cop. s. 
39,) copyhotda of frank tenure,** 
and remarks, that they are most 
usual in ancient demesne'^ though 
sometimes out of ancient demesne 
we meet with the like ^rt of copy- 
liolds. To the latter kind, may be 
referred those customary tenements 
in the north of England, which are 
parcels of the respective manors in 
which they are situate, and descendi- 
ble from ancestor to heir by the he- 
reditary right, called tenant-right, 
and are held of the lord according to 
the custom of the manor. See Bur- 
rell V. Dodd, 3 Bos. & Pul. 3/8. 
These customary estates, known by 
the denomination of tenant-right^ are 
peculiar to the northern parts of Eng- 
land, in which border services against 
Scotland were anciently performed. 
And although these appear to have 
many qualities and incidents, which 
do not properly and ordinarily be- 


long to vilUnage tenure, either pure 
or privileged, (and out of one or 
other of those species of villenage 
all copyhold is derived,) and also 
liave some, which savour more of 
military tenure by escuage uncertain, 
which according to Littleton (s, 99,) 
h knight* s service ; and although they 
seem to want some of the character- 
istic qualities and circumstances 
which are considered as distinguish- 
ing this species of tenure, viz the 
being holden at the will of the lord, 
and also the usual evidence of title 
by copy of court roll ; and are alie- 
nable also, contrary to the usual 
mode by which copyholds are ali- 
ened, viz • by deed and admittance 
thereon : — notwithstanding all these 
anomalous circumstances, it seems 
to be now so far settled that these 
customary tenant right estates are 
not freehold, but that they in effect 
fall within the same consideration as 
copyholds.— Per Ellenborough, C. J. 
in Doe d. Reay v, Huntington^ 4 
East, 288, In tlie county palatine of 
Durham, customary estates, or free 
copyholds, held of the bishop as 
lord of the manor, are not uncom- 
mon. 
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name is also given them in Fleta.* Hence Fitzherbert ob- 
serves, ^ that no lands are ancient demesne, but lands 
holden in socage, that is, not in free and common socage, 
but in this amphibious subordinate class of villein socage. 
And it is possible, that as this species of socage tenure 
is founded upon predial services, or services of the plough ; 
it may have given cause to imagine, that all socage 
tenures arose from the same original, for want of distin- 
guishing, with Bracton, between free socage, or socage of 
, frank tenure, and villein socage, or socage of ancient 
demesne. 

«rsof bMe'** 3. Copijholilers of base tenure^ are those who also 

tenure. hold their lands of a manor, which is ancient demesne, but 
merely at the lord’s will, and cannot have either a writ of 
right-close, or monstraverunt, but must sue by plaint in 
the lord’s court.’' These tenants are probably those who, 
as Britton testifies,' continued for a long time pure and 
absolute villeins, dependant on the will of the lord ; and 
they who have succeeded them in their tenures, now 
differ from common copyholders in only a few points.™ 

But the first and second kinds of these tenants differ 
from common copyholders, principally in the privileges 
before mentioned ; as also they differ from freeholders by 
one especial mark and tincture of villenage, noted by 
Bracton, and remaining to this day, viz. that they cannot 
convey their lands from man to man by the general common 
law conveyances alone, of feoffment, and the rest; but 
must pass them by deed" and admittance, or by surrender 
to the lord or his steward, in the manner of common copy- 
'' holds : yet with this distinction,® that in the admittanceP 
[ 101 ] or surrender of these lands in ancient demesne, it is not 
used to say, “ to hold at the will of the lord ” (except in 


»L.l,c.8. 

J N.B. 13. 

Fitzherbert, Nat. Brer. 12. 

I C. fifi. 

m F. N. B. 228. , 

^ By special custom^ these lands 
may pass by surrender and admit- 
tance, or by surrender, or by deed 
and admittance, or by deedj but 
where they are transferred by deed, 


the conveyance must, in general, be 
enrolled in the manor court, where 
only the tenant is impleadable. Wat- 
kins on Copyholds, edit. Coventry, 
p. 60, voL 1, note. 

® Kitchen on Courts, 194. 

P The admittance is tenendum^ but 
not ad vohmtaiem dominu Hal. MS. 
As to alienation by special custom^ see 
post^ ch. 23. 
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copyholds of base tenure), in their copies but only, “ to 
hold according to the custom^ of the manor.” 

I'he Real Property Commissioners propose to convert 
the tenure of ancient demesne into free and common so- 
cage." 

Thus have we taken a compendious view of the prin • 
cipal and fundamental points of the doctrine of Tenures, 
both ancient and modern ; in which we cannot but remark 
the mutual connexion and dependence that all of them have 
upon each other. And upon the whole it appears, that 
whatever changes and alterations these tenures have in 
process of time undergone, from the Saxon sera to the 
Restoration (12 Car. 2), all lay tenures are now in effect tuy lenuw. 
reduced to hvo species ; /ree tenure in common socage, iucedToiwo. 
and base tenure by copy of court roll.* 

1 mentioned lay tenures only, because there is still be- 
hind another species of tenure, reserved by the statute of 
Charles the Second, which is called — 

Spiritual Tenure, from its services being entirely spiri- 
tual. This includes two sorts — 1. Tenure in Frankat- ‘wosorn? 
moign ; and 2. Tenure by Divine Service. 

1. Tenure in frankalmoign, in libera eleemosyna, or i. Tenure in 
free alms, is that whereby a religious corporation, aggre- 
gate or sole, holdeth lands of the donor to them and their 
successors for ever.'* The service which they were bound to 
render for these lands, was not certainly defined ; but only 
in general to pray for the soul of the donor and his heirs, 
dead or alive, and, therefore, they did no fealty, (which is 
incident to all other services but this) j'' because this di- 

1 This term, wliich is now at this neighbours, the duties and services 
day called copy tenants, or copyhold- accustomed by pledges, and so 
erSy or tenants by copy, is but a new forth/' 
found term, for of ancient times * See 3 R, P. Rep. 13. 
they were called (fwaw/s in villenage, t Copyholders, customary tenants, 
or of base tenure. Fitz. N. B. 12. c. and tenants in ancient demesne, have 
*■ The form of the habendum and in some respects, an equality with 
zcd/t/enf/Mw, in the surrender of cus- freeholders; and among other li- 
tomary or free copyholds, is as fol- berties, the franchise of voting for 
lows “ To have to the said C. D., members of parliament, has been 
and his sequels in right, according to extended to them by the Reform Act, 
the custom of the Court, rendering, 2 W. 4, c. 45. See Rights of Per-^ 
therefore, by the year, at the usual sons, 171. 
terms as before was wont to be ren- “ Litt. sec, 133. 

dered, and doing to the lord the * s. 13 L 
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vine service was of a higher and more exalted nature."' 
This is the tenure by wliich almost all the ancient monas- 
teries and religious houses held their lands; and by which 
the parochial clergy, and very many ecclesiastical and 
eleemosynary foundations, hold them at this day,* the 
nature of the service being upon the reformation altered, 
and made conformable to the purer doctrines of the church 
of England. It was an old Saxon tenure, and continued 
under the Norman revolution, through the great respect 
that was shewn to religion and religious men in ancient 
[ 102 3 times ; which is also the reason, that tenants in frankal- 
moign were discharged of all other services, except the 
trinoda neceftsitaHy of repairing the highways, ‘‘building 
castles, and repelling invasions, v just as the Druids, among 
the ancient Britons, had omnium rerwn iv^munitatem.^ 
And, even at present, this is a tenure of a nature very dis- 
tinct from all others ; being not in the least fcodal, but 
merely spiritual. For if the service be neglected, the 
law gives no remedy by distress or otherwise, to the, lord 
of whom the lands are holden ; but merely a complaint to 
the ordinary or visitor, to correct it." 

Wherein it materially differs from what was called — 

■ Tenure hy 2. Tcnure hy Dwitic Service, mi which the tenants were 
we"* "*'^ obliged to do some special divine services in certain, as to 
sing so many masses, to distribute such a sum in alms, 
and the like ; which, being expi’essly defined and pre- 
scribed, could with no kind of propriety be called free 
alms,'' especially as for this, if unperformed, the lord 
might distrain without any.coniplaint to the visitor;' and 
in this tenure, it seems, that fealty was due.*' All such do- 


So Lord Coke observes, — “ it is 
also said in our books, que frankal- 
moign est le pints haute service.** (Co. 
Lite. 95 b.) And Littleton reasons, 
“ because that this divine service is 
better for them.” Litt s. 135. 

* Bracton, 1. 4, tr. 1. j. 28, s. I. 

y Seld. Jan. 1, 42. 

2 Csesar de Bell. Gall. 1, 6, c. 13. 

« Litt. s. 136. 

^ The old books divide spiritual 
tenure, into free alms^ (which was 


five from nny certainty ;) and alms, 
because the tenaiU^were bound to 
certain divine services. And the 
tenure in alms, or tenure by divine 
service, Britton (fo. 164,) calls tenure 
cn aumone. Co. Litt. 97 a. 

« Litt. s. 137. 

^ Liu. 8 . 137. Fealty wa.s inci. 
dent to every tenure but frank- 
almoign ; and where the lord might 
destrein, there was fealty due. Co. 
Litt. 97 a. 
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nations are, indeed, now out of use ; for, since the statute 
of quia emptores^ 18 Edw. 1, none but the king can give 
lands to be holden by spiritual tenure So that I only 
mention frankalmoign, and tenure by divine service, be- 
cause the former is excepted by name in the statute of 
Charles II, and the latter is not affected by it, and there- 
fore they subsist in many instances at this day. It may 
further be observed that the Real Property Commissioners 
do not propose to make any alterations either in tenure in 
frankalmoign, or in tenure by divine service.^ Which is 
all that shall be remarked concerning them ; herewith con- 
cluding our observations on the nature of tenures. 

• L^tt. 8. 140. f See 3 R. P. Rep. p. 7. 
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CHAPTER THE SEVENTH. 
OF USES AND TRUSTS. 


^ brief account Of the doctrine 
«t uses .iiid of uses and trusts, a learning which pervades the whole 
system of the law of real property, and without some 
knowledge of which, it is impossible to understand either 
its theory or its practice. The introduction of uses and 
trusts, and the passing of the Statutes of Uses, almost 
entirely subverted the feudal system, and the tenures 
which arose out of it. Nearly all the assurances now 
employed, operate by virtue of this statute ; and we shall 
see in the ensuing portions of this work what important 
alterations the doctrine of uses has made, being in fact 
the foundation of the modern system of conveyancing. 
This plate" appears on the whole the most convenient for 
introducing an outline of this somewhat difficult learning, 
which, however, the student will more perfectly understand 
when he is acquainted with every part of this volume. 

[ 327 3 Uses and trusts are in their original of a nature very 
and similar, answering more to the fidei-couimissum than the 
they art. usiis-fmctus of the civil law ; which latter was the tempo- 
rary right of using a thing, without having the ultimate 
property, or full dominion of the substance,** But the 
Jidei cojimissum, which usually was created by will, was 
[ 328 ] the disposal of an inheritance to one, in con®lence that he 
should convey it or dispose of the profits at the will of 
another. And it was the business of a particular magis- 
trate, the praetor fidei commissari tis, instituted by Augustus, 
to enforce the observance of this confidence.** So that the 


* There has been here a transposi- 
tion of Blackstone’stext, as to which 
see Introduction. 


^ Ff. 7, 1, 1. 
Inst. 2, tit. 23. 
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right thereby given was looked upon as a vested jdght, 
and entitled to a remedy from a court of justice : which 
occasioned that known division of rights by the j^oman 
law, into legitimum, a legal right, which was remedied 
by the ordinary course oih.w jus fiduciariumy a right in 
trust, for which there was a remedy in conscience, and 
jus precarium, a right in courtesy, for which the remedy 
was only by entreaty or request.^ In our law a use might 
be ranked under the right of the second kind, being a con- 
fidence reposed in another who was tenant of the land, or 
terr e-tenant y that he should dispose of the land accord- 
ing to the intentions of cestui que usSy or him to whose 
use it was granted, and suffer him to take the profits.® As, 
if a conveyance was made to A., and his heirs, to the use 
of (or in trust for) B. and his heirs ; here at the common 
law A., the f err e-tenant, had the legal property and posses- 
sion of the land, but B., the cestui que use, was in con- 
science arid equity to have the profits and disposal of it. 

This notion was transplanted into England from the 
civil law, about the close of the reign of Edward III,^ by 
means of the foreign ecclesiastics ; who introduced it to 
evade* the statutes of mortmain, by obtaining grants of 
lands, not to their religious houses directly, but to the use 
of the religious houses which the clerical chancellors of 
those times held to be fidei-commissa, and binding in con- 
science; and therefore assumed the jurisdiction, which 
Augustus had vested in his preetor, of conqjelling the 
execution of such trusts in the court of chancery. And, as 
it was most easy to obtain such grants from dying per- 
sons, a maxim was established, that, though by law the 
lands themselves were not devisable, yet, if a testator had [ 329 ] 
enfeoffed another to his own use, and so was possessed of 
the use only, such use was devisable by will. But we shall 
see'* how this evasion was crushed in its infancy, by 
statute 15 Ric. II, c. 5, with respect to religious houses. 

Yet the idea being once introduced, however frau- Pri>*re«>of 
dulently, afterwards continued to be often innocently, ' *** 

■* Ff. 43, 26 1. Bacon on Uses, 

8vo., 50f>, 

♦ Plowd, 352. 


^ Stat. 50 Edward III, c. (5, 1 Ric. 
11* c. 9 ; 1 Rep. 139. 

If Stepoiif cli, 19. ^ lbid§ 
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and sometimes very laudably, applied to a number 
of civil purposes : particularly as it removed the re- 
traint of alienatious by will, and permitted the owner of 
lands in his lifetime to make various designations of their 
profits, as prudence, or justice, or family convenience, 
might from time to time require. Till, at length, during 
our long wars in France, and the subsequent civil commo- 
tions between the houses of York and Lancaster, uses 
grew almost universal : through the desire that men had 
(when their lives were continually in hazard) of providing 
for their children by will, and of securing their estates 
from forfeitures ; when each of the contending parties, as 
they became uppermost, alternately attainted the other- 
Wherefore about the reign of Edward IV., (before whose 
time Lord Bacon remarks,’* there are not six cases to 
be found relating to the doctrine of uses) the courts of 
equity began to reduce them to something of a regular 
system. 

Originally it was held that the Chancery could give no 
relief, but against the very person himself intrusted 
for cestid qne use, and not against his heir or alienee. 
This was altered in the reign of Henry the Sixth, 
with respect to the heir,' and afterwards the same 
rule, by a parity of reason, was extended to such 
alienees as had purchased either without a valuable 
consideration, or with an express notice of the use.’* 
But a purchaser for a valuable consideration, without 
notice, might hold the land discharged of any trust or 
confidence. And also it was held that neither the King 
or Queen, on account of their dignity royal,' nor any cor- 
r 330 ] poration aggregate, on account of its limited capacity,*" 
could be seised to any use but their own ; that is, they 
might hold the lands, but were not compellable to execute 
the trust. And, if the releasee to uses died without heir, 
or committed a forfeiture, or married, neither the lord, 

*> On uses, 31.3. But sea 2 Leon. ** Keilw. 46 ; Bacon of uses, 312. 

14, where the origin of uses is re- ' Bro. Abr. tit. Feoffm. al. uses, 

ferred to a much earlier period. 31 ; Bacon of uses, 346, 347. 

' Keilw. 42 ; Year Book, 22 Edw. Bro. Abr. tit. FeolTin, al. uses, 

<1^ 40; Bacon, 347. 
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who entered for his escheat or forfeiture, nor the husband 
who retained the possession as tenant by the curtesy, nor 
the wife to whom dower was assigned, were liable to per- 
form the use f because they were not parties to the trust, 
but came in by act of law ; tliough doubtless their title in 
reason was no better than that of the heir. 

On the other hand the use itself, or interest of cestui RBiMreiaim* 

, uses hefoie 

(jue use, was learnedly refined upon with many elaborate tii* watme. 
distinctions. And, 1. It was held that nothing could be 
granted to a use, whereof the use is inseparable from the 
possession ; as annuities, ways, commons, and authorities, 
qum ipso nsu consumuntur or whereof the seisin could 
not be instantly given .p 2. A use could not be raised 
without a sufficient consideration. For where a man 
makes a feoffment to another without any consideration, 
equity presumes that he meant it to the use of himself 
unless he expressly declares it to be to the use of another, 
and then nothing shall be presumed contrary to his own 
expressions.'' Hut, if either a good or a valuable consi- 
deration appears, equity will immediately raise a use 
correspondent to such consideration. 3. Uses were" 
descendible according to the rules of the common law, in 
the case of inheritances in possession for in this and many 
other respects eequitas sequilur legem, and cannot estab- 
lish a different rhle of property from that which the law 
has established. 4. Uses might be assigned by secret 
deeds between the parties," or be devised by last will and 
testament for, us the legal estate in the soil was not 
transferred by these transactions, no livery of seisin was 
necessary •, and, as the intention of the parties was the [331] 
leading principle in this species of property, any instru- 
ment declaring that intention was allowed to be binding 
in equity. Hut cestui qae use could not at common law 
aliene the legal interest of the lands, without the eoni- 
currence of his feoffee ;* to whom he was accounted by 


" 1 Rep. 122. 

1 Jon. 127. 

1* Cro. Eliz, 401. 

St'e post, ch, 21. 
r 1 And. 37. 


Moor, 684. 

2 Roll. Abr. 780. 
Bacon of Uses, 3 1 2. 
IhuL 308. 

Stat. 1 Hie. 3, c. 1. 
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law to be only tenant at sufferance.* 5. Uses were not 
liable to any of the feodal burthens ; and particularly did 
not escheat for felony or other defect of blood ; for 
escheats, &c. are the consequence of tenure, and uses are 
held of nobody : but the land itself was liable to escheat, 
whenever the blood of the feoffee to uses was extinguished 
by crime or by defect ; and tlie lord (as was before ob- 
served) might hold it discharged of the use.^ 6. No wife 
could be endowed, or husband have his curtesy, of a use 
for no trust was declared for their benefit, at the original 
grant of the estate. And therefore it became customary, 
when most estates were put in use, to settle before mar- 
riage some joint estate to the use of the husband and 
wife for their lives ; which was the original of modern 
jointures." 7* A use could not be extended by writ of 
elegit, or otlier legal process, for the debts of cestui que 
tise}^ For, being merely a creature of equity, the com- 
mon law, which looked no farther than to the person 
actually seised of the land, could award no process 
against it. 

It is impracticable, upon our present plan, to pursue 
the doctrine of uses through all the refinements and nice- 
ties which the ingenuity of the times (abounding in sub- 
tle disquisitions) deduced from this child of the imagina- 
tion ; when once a departure was permitted from the plain 
simple rules of property established by the ancient law. 
These principal outlines will be fully sufficient to shew 
the ground of Lord Bacon’s complaint,' that this course 
of proceeding “was turned to deceive many of their just 
and reasonable rights. A man, that had cause to sue for 
land, knew not against whom to bring his action or who 
[ 332 ] was the owner of it. The wife was defrauded of her 
thirds ; the husband of his curtesy; the lord of his ward- 
ship, relief, heriot, and escheat ; the creditor of his extent 
for debt ; and the poor tenant of his lease.” To remedy 
these inconveniences, abundance of statutes were pro- 
vided, which made the lands liable to be extended by the 


x Bro. Abr, ihid. 2.1. 
y .Jenk.190. 

* \ Rep. 1 ; 2 And. 7.5. 


* See cli. 9. 

*’ Bro. Abr. tit. Emulims, 90. 
'■ Use of the Law, 151. 
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creditors of cestui gue allowed actions for the free- 
hold to be brought against him, if in the actual pernancy 
or enjoyment of the profits ;* made him liable to actions 
of waste established his conveyances and leases made 
without the concurrence of his feoffees and gave the 
lord the wardship of his heir, with certain other feodal 
perquisites.'' 

These provisions all tentled to consider cestui gue use 
as the real owner of the estate ; and at length that idea stiuuip of 
was carried into full effect by the statute 27 Hen VIII. c. s, c.'iu. 
10 , which is usually called the statute of uses, or, in con- 
veyances and pleadings, the statute ybr transferring uses 
into possession. The hint seems to have been derived 
from what was done at the accession of King Richard III ; 
who having, when Duke of Gloucester, been frequently 
made a feoffee to uses, would upon the assumption of the 
crown (as the law was then understood) have been entitled 
to hold the lands discharged of tlie use. But, to obviate 
so notorious an injustice, an act of parliament was imme- 
diately passed,' which ordained that, wdiere he had been 
so enfeoffed jointly with other persons, the land should 
vest in the other feoffees, as if he had never been named ; 
and that, where he stood solely enfeoffed, the estate itself 
should vest in cestui gue use in like manner as he 
had the use. And so the statute of Henry VIII, which 
after reciting the various inconveniences before-mentioned, 
and many others, enacts, that “ when any person shall be 
seised of lands, &c., to the use, confidence, or trust, of [ 333 ] 
any other person or body politic, the person or corpora- 
tion entitled to the use in fee-simple, fee- tail, for life, or 
years, or otherwise, shall from thenceforth stand and be 
seised or possessed of the land, &c. of and in the like es- 
tates as they have in the use, trust, or confidence 5 and 
that the estate of the person so seised to uses shall b^- 
deemed to be in him or them that have the use, in such 
quality, manner, form, and condition as they had before 

« Stat.fO Edw. 3,c. 6; 2Ric.2, ' Stat. 11 Hen.6,c..5. 

scss. 2, c. 3 ; 19 Hen. 7, c. 15. s Stat. 1 Ric. 3. c, 1. 

' Stat. 1 Ric. 2, c. 9; 4 Hen. 4, •> Stat. 4 Hen. >, c. 17; 19 Hen. 

c. 7, c. 15 ; 11 Hen. 6, c. 3 ; 1 Hen. 7, c. 15. 

7,c. I. ‘ 1 Kic. HI, c. 5. 
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wiiirii 1,1 tjic use,” The statute thus exectUex the usci as our 

Clin*» Ihf Ubt*. ... 

lawyers term it ; that is, it conveys the possession to the 
use, and transfers the use into possession, thereby making 
cestui (jfue use complete owner of tlic lands and tenements, 
as well at law as in equity. 

Since iiie su- The statute having thus not abolished the conveyance 
of uw t.tke to uses, butonly annihilated the intervening estate of the re- 
Logiii/aiitt o interest of cesfui que 7ise into a legal 

instead of an equitable ownership ; the courts of common 
law began to take cognizance of uses, instead of sen(iing 
the party to seek his relief in Chancery. And, consider- 
ing them now as lyerely a mode of conveyance, very many 
of the rules before established in equity were adopted 
with improvements by the Judges of the common law. 
The same persons only w’ere held capable of being seised 
to a use, the same considerations were necessary for rais- 
ing it, and it could only be raised of the same heredita- 
ments as formerly. But as the statute, the instant it 
was raised, converted It into an actual possession of the 
land, a great number of the incidents that formerly at- 
tended it in its fiduciary state, were now at an end. "I'he 
land could not escheat or be forfeited by the act or defect 
of the releasee, nor be aliened to any purchaser discharged 
of the use, nor be liable to dower or curtesy on account 
of the seisin of such rel^see; because the legal estate 
never rests in him for a moment, but is instantaneously 
transferred to cestui que use^ as soon as the use is de- 
clared. And, as the use and the land were now convert- 
ible terms, they became liable to dower, curtesy, and 
escheat, in consecjiiencc of the seisin of cestui que nscy 
who was now become the terrc-touiut also; and they like- 
wise were no longer devisable by will. 

[ 331 ] The various necessities of mankind induced also the 
RMi,*8n'iamis ludcres very soon to depart from the rigour and simplicity 
tbe statute, (yf thc rulcs of tlic coiiimon law, and to allow a more 
minute and complex construction upon conveyance.s to 
uses than upon others. Hence it was adjudged, that the 
use need not always be executed the instant the con- 
veyance is made : but, if it cannot take effect at that time, 
the operatiom of the statute may wait till thc use shall 
arise upon some future contingency, to happen within a 
reasonable period of time ; and in the mean while the 
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ancient use shall remain in the original grantor; as, 
when lands are conveyed to the use of and B., after a 
marriage shall be had between them,J or to the use of J. 
and his heirs till B. shall pay him a sum of money, and 
then to the use of B. and his heirs.*' Which doctrine, 
when devises by will were again introduced, and consi- 
dered as equivalent in point of construction to declarations 
of uses, was also adopted in favour of executory devises} 
But herein these, which are called contingent or springing 
uses, differ from an executory devise ; in that there must 
be a person seised to such uses at the time when the con- 
tingency happens, else they can never be executed by the 
statute ; and therefore if the estate of the releasee to such 
use be destroyed by alienation or otherwise, before the 
contingency arises, the use is destroyed for ever whereas 
by an executory devise the freehold itself is transferred 
to the future devisee. And, in both these cases, a fee may 
be limited to take effect after a fee because, though that 
was forbidden by the common law in favour of the lord’s 
escheat, yet when the legal estate was not extended be- 
yond one fee simple, such subsequent uses (after a use in 
fee) were before the statute permitted to be limited in 
equity ; and then the statute executed the legal estate in 
the same manner, as the use before subsisted. It was 
also held that a use, though executed, may change from 
one to another by circumstances ex post facto as, if xl. 
makes a feoffment to the use of his intended wife and her 
eldest son for their lives, upon the marriage the wife takes 
the ivhole use in severalty ; and, upon the birth of a son, 
the use is executed jointly in them both.? This is some- 
times called a secondary, sometimes a shifting, use. And, 
whenever the use limited by the deed expires, or cannot 
vest, it returns back to him who raised it, after such 
expiration, or during such impossibility, and is styled a 
resulting use. As, if a man makes a feoffment to tlic use 


J 2 Roll. Abr. 791 ; Cro. Eli/.. 
4.39. 

Bro. Abr. tit. Feoffni. al Uses, 
30. 

' See post, cli. 11. 


" 1 Kep. 134, 138; Cro. Eliz. 
439. 

“ Pollcxf. 78 ; 10 Mod. 423. 

" Bro. Abr. tit. Feoffm. al Uses ; 
30. 

I’ Bacon of Uses, 351. 
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of his intended wife for life, with remainder to the use of 
her first born son in tail j hero, till he marries, the use 
rosiills back to Jiiinself ; after n)arria;'<’, it is executed in 
the M'ife for life; and if slie dies witliont issue, the whole 

i/ws nii^iiij rcs(dts back to him in fee.'* It was likewise held, that the 

yudcriwwreis. . • i i i i i i r 

uses originally declareil may be revolved at any future tune, 
and now uses be declared of tlie land, provided that the 
grantor reserved to himself such a power at the creation 
of tlic estate ; whereas, the utmost tliat the comnmn law 
would allow, was a deed of defeazance, coeval with the 
grant itself, (and tiicrcforc esteemed a part of it) upon 
events s'pecifically mentioned.' And, in case of such a 
revocation, the old uses were held instantly to cease, and 
the new ones to become executed in their stead,’ And 
this was permitted, partly to indulge the convenience, 
and partly the caprice of mankind; who, (as I»rd Bacon 
observes*) have always affected to have the disposition of 
their property revocable in their own time, and irrevoca- 
ble ever afterwards. 

Thrjiinvdit- By this cipiitable train of decisions in the courts of 

oin'ro of"" law, the power of the court of Chancery over landed i»ro- 
perty was greatly curtailed and diminished. But one or 
two technical scruples, which the judges found it hard to 
get over, restored it w'ith tenfold increase. They lu'ld, in 
the first place, that “ no use could be limited on a use,”” 
and that when a man barga*Ris ami sells his land for money, 
which raises a use by iniplicatiou to the bargainee, the 

[ .330 ] ® farther use to another person is repugnant, 

I and therefore void.’’ And therefore, on a fcoffineiit to 
and his heirs, to tiie use of Ii. and his heirs, in trust for 
C, and his heirs, they held that the statute executed only 
tlic first use, and tliat the second was a mere nullity ; iiot 
iwlvertiiig, that the instant the first use was executed in 
J}^ he became seised to the use of C., which second use 
the statute might as well be permitted to c.vecute as it did 
tlic first ; and so the legal estate might he instantaneoii.sly 
transmitted down, through a hundred uses upon uses, till 
finally executed in* the last cesfui qtie use. Again ; as the 

1 Bacon of 3.')0 ; 1 Rep. 120. ‘ On Uses, 316. 

' See post ; Chap. 21. 

• Co. Litt.237. » 1 And ,37, 1.36. 
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statute mentions only such persons us were seised to the 
use of the others, this was lield not to extend to terms of 
years, or other chattel interests, whereof the termor is 
not seised, hut only possessed and therefore if a term 
of one thousand years he ’imited to wi., to the use of (or 
in trust for) S., the statute does not execute this use, but 
leaves it as at common law.* And lastly, (hy more modern 
resolutions) where lands are given to one and his heirs, 
in trust to receive and pay over the profits to another, 
tliis use is not executed hy the statute; for the land 
must remain in the trustee to enable him to perform the 
trust.v 

Of the two more ancient distinctions the courts of 
equity quickly availed themselves. In the first case it 
was evident that B. was never intended hy tlie parties to 
have any beneficial interest ; and, in the second, the 
cestui <]ue use of the term was expressly driven into the 
court of Chancery to seek his remedy : and therefore that 
court determined, that though these were not uses, which 
tlie statute could execute, yet still they were, trusts in 
equity, which in conscience ought to be performed.* To 
this tlie reason of mankind assented, and the doctrine of 
uses was revived, under the denomination of trusts : and 
thus, by-means of this doctrine of trusts, to use the words 
of Lord Mansfield," a noble, rational, and uniform system 
has been raised, vvhich is made to answer the exigencies 
of family and all useful purposes, without producing one 
inconvenience, fraud, or private mischief, which the Statute 
of Uses meant to avoid. It has been said,*' that trusts 
arc now much the same as uses were before the statute. 
A use indeed, before the Statute of Uses was, as a trust is 
since, a. fiduciary or beneficial interest, distinct from the 
legal estate, and so far the expression is correct: but 
though there is no difference in the principles, there is a 
wide difference in the exercise of them.' 

^r^e courts of equity, in the exercise of this new 
jurisdiction, have wisely avoided in a great degree those 

" Bacon, Law of Uses, ;{35 ; Jenk. * ). Hal. P. C. 218. 

214. » 1 Wm. Rla. K.O. 

* Popli. 76; Dyer, .'169. I* See ante, p. 106. 

y I E<1II. Cas. Ab. ;J8;i, 381; 1 <■ 1 Win. Hla. 180; 1 Sand. U>. 

S,md. Us. 2)4. 266, nil. edit. 
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mischiefs which made uses intolerable. The Statute of 
Frauds, 29 Car. II. c. 3, having required that every decla- 
ration, assignment;, or grant of any trust in lands or 
hereditaments, (except such as arise from implication or 
construction of law) shall be made in writing signed by 
the party, or by his written will ; the courts now consider 
a trust estate (either when expressly declared or resulting 
by such implication) as equivalent to the legal ownership, 
governed by the same rules of property, and liable to 
every charge in equity, which the other is subject to in 
law : and, by a long series of uniform determinations, for 
now near a century past, with some assistance from the 
legislature, they have raised a new system of raiional 
jurisprudence. The trustee is considered as merely the 
instrument of conveyance, and can in no shape affect the 
estate unless by alienation for a valuable consideration to 
a purchaser without notice which, as cestui (pie use is 
generally in possession of the land, is a thing that can 
rarely happen. Th(^ trust will descend, may be aliened, 
is liable to debts, to exceutions on judgments, statutes, 
and recognizances, (by the express provision of the 
Statute of Frauds) to forfeiture, to leases and other incum- 
brances, nay even to the curtesy of the husband, as if it 
was an estate at law ; and it has reeently® been subjected 
to dower. It hath also been held not liable to escheat to 
the lord, in consequence of attainder or want of heirs 
because the trust could never be intended for his benefit. 

The only service, as was before observed, to which the 
statute of uses is now consigned, is in giving efficacy to 
certain species of conveyances ; introduced in order to 
render transactions of this sort as private as possible, and 
to save the trouble of making livery of seisin, the only 
ancient conveyance of corporeal freeholds. These con- 
veyances, as we have already observed, arc now princi- 
pally adopted in the transfer of real property ; and have 
nearly superseded the ancient mode of conveyance at com- 
mon law, as will .be more fully seen in the twenty-first 
chapter of this volume* 


d 2 Freem. 4.^. ^ flanl, liiirf^css and Wlieat^ 

' Seepoii, cli. 9. 1 lulcn, ISli; II. Bla. 121. 
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'I'uK next ol)j('cts of our disquisitions arc tlic nature and Rstatc, wiiat 
properties of estates. An estate in lands, tenements, and 
liereditainents, siifidfies such interest as the tenant hatli 
therein; so that if a man grant all his estate in Hale to 
yl. and his heirs, every tiling that he can possibly grant 
shall pass thereby.'^ It is called in Latin status ; it signi- 
fying the condition, or circumstance in which the owner 
stands with regard to his property. And to ascertain this 
with proper precision and accuracy, estates may be con- 
sidered in a threefold view ; first, with regard to the I o be CDlisI- 
(juantiUj of interest which the tenant has in the tenement ; 
secondly, with regard to the time at which that quantity 
of interest is to be enjoyed ; and, thirdly, with regard to 
the tiumher and connevtians of the tenants. 


I’irst, with rcejard to the quantitif of rutercst which the First an to the 
tenant has in tlie tonciucnt, this is measured by its dura- teiest. 
tion and extent. Thus, cither his right of possession is 
to subsist for an uncertain period during his own life, or 
the life of another man ; to determine at his own decease, 
or to remain to his descendants after him ; or it is circum- 
scribed within a certain number of years, months, or 
days ; or, lastly, it is infinite and unlimited, being vested 
in him and his representatives for ever. And this ocea- E»tatis <iivid- 
sions the primary division of estates into such as arc free- lN,irt"aiid\«» 
hold, and such as are le.ss than freehold. uian frti hold 

An estate of freehold, liberum tenementum, is an interest [ 104 ] 
in lands, or other real property, held by a free tenure for 


^ Co Litt. 345 ; but sec Derbij v. estate,** for which 3ee Appendix, No. 
Tmjlor, 1 East, 502, as to the effect 1, p. ii. 
of the common clauBc ot “ «// the 
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the life of the tenant, or that of .some other person, for 
some uncertain period.'* It is called liberuvi tciiemtnUimy 
frank tenement, or freehold, and was formerly correctly 
described to be such an estate as could only be created by 
livery of seisin, a ceremony similar to tlie investiture of 
the feudal law. And accordingly it is laid down by 
Littleton, that when a freehold shall pas.s, it behoveth to 
have livery of seisin. But since the introduction of certain 
modern conveyances founded on the Statute of Uses,' by 
whitdi an estate of freehold may be created without livery 
of seisin, this description is not sufficient.j 
ixahiof Estates of freehold, thus understood, are either es- 
fiiher ehiares tates of inheritance^ or estates not of inheritance, i he 
ot not former are arain divided into inheritances absolute or 
ante. fce-sim])le : and inheritances limited, one species of which 

Kstatt-s of m- ^ , * 

iiniuiireaie wc usiiallv Call fcc-taih 

eitl.tnnhonL i m • r • i / i • r* m i 

aims Ml fee- 1. 1 enant 111 fec-simple lor, as he is frecinentlv stiled. 
iimitni fees, tenant in fecj) is he that liath lands, tenements, or here- 

I I emuit Ml j. Ill 1 • 1 1 • 1 • 1* ir 

feemiipie. ditameiits, to hold to Inin and his heirs for ever p gene- 
rally, absolutely, and simply ; without mentioning w/iat 
heirs, but referring that to his own pleasure, or to the dis- 
positii.n of the law. The true meaning of the word fee 
[ 105 ] ifcod’ini,) is the same with that of feud or fief, and in its 
mm retire iK'- Original sciisc' it is taken in contradistinction to 

which latter the writers on this subject define to be every 
propeity. man’s owii land, which he possesseth merely in his own 
right, without owing any rent or service to any superior. 
This is property in its highest degree; and the owner 
thereof hath (tlmhdum et. directum dominium, and there- 
* fore is said to be seised thereof absolutely in 

in his own demesne. But feodum, or fee, is that which is 
held of some superior, on condition of rendering him ser- 
vice : in which superior, the ultimate property of the land 
resides. And therefore Sir Henry Spelinan"* defines a feud 
or fee to be the right which the vassal or tenant hath in 
lands, to tise the same, and take the profits thereof to him 


** Britt, c, 32 ; St. Gennyn, D & S. 
b.2,d. 22. 

i Sou postf cli. 21 ; and ante, ch. 7, 
J I Cm. Dig. 5(). 


k Litt. s. 1. 

^ Sec pp. 4.5, 47. 
Of fends, c. 1. 
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and his heirs, rendering to the lord his due services ; the 
mere allodial of the soil always remaining in the 
lord. This allodial property no subject in England has;“ 
it being a received, and now undeniable, principle in the 
law, that all the lands in England are holdcn mediately or 
immediately of the king, ."he king therefore only hath 
uhsolutum et directum dominium but all subjects’ lands 
are in the nature of feodum or fee ; whether derived to 
them by descent from their ancestors, or purchased for a 
valuable consideration ; for they cannot come to any man 
by either of those ways, unless accompanied with those 
feodal clogs, which were laid upon the first feudatory when 
it was originally granted. A subject therefore, hath only 
the usufruct, and not the absolute property of the soil : or, 
as Sir Edward Cojie expresses it,i’ he hath utiley 

but not dominium directum. And hence it is that, in the 
most solemn acts of law, we express the strongest and 
higlicst estate that any subject can have, by the words ; 

“ he is seised thereof in his demesncy as of fee.” It is a 
man’s demesne, dominicum or property, since it belongs 
to him and his heirs for ever ; yet this dominicum, pro- 
perty or demesne, is strictly not absolute or allodial, but 
(jualified or feodal; it is his demesne, as of fee ; that is, it is 
not purely and simply his own, since it is hold of a supe- 
rior lorti, in whom the ultimate property resides. 

This is the primary sense and acceptation of the word j- ^ 
fee. But (as Sir Martin Wright very justly observes)'^ the Fee-»iBn.ie. 
doctrine, that “ all lands are holdcn;” having been for so 
many ages a fixed and undeniable axiom, our English law- 
j ers do very rarely (of late years especially) use the word 
fee in this, its primary original sense, in contradistinction 
to allodium or absolute property, with which they have 
no concern ; but generally use it to express the continu- 
ance or quantity of estate. A fee therefore, in general 
signifies an estate of inheritance; being the highest and 
most extensive interest that a man can have in a feud : and, 
when the term is used simply, without any other adjunct, 

“ Co. Lilt. 1. 

” Prerdium domini regis, vst dircc- Co. Litt, 1. 

turn dominium, ntjus nulliu at author 'i Of Ten. 118. 

7ioi Dcm, Ibid, 
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or has the adjunct of simple annexed to it, (as a fee, or a 
fee-simple) it is used in contradistinction to a fee condi- 
tional at the common law, or a fee-tail by the statute ; 
importin^^ an absolute inheritance, clear of any condition, 
limitation, or restrictions to particular heirs, but de- 
scendible to the heirs general, whether male or female, 
lineal or collateral. And in no other sense than this is 
tlie king said to be seised in fee, he being the feudatory 
of no man.'' 

'I’aking therefore fee for the future, unless where other- 
wise explained, in this its secondary sense, as a state of 
inheritance, it is applicable to, and may be had in, any 
kind of hereditaments either corporeal or incorporeal.* 
But there is tliis distinction between the two species of 
hereditaments ; that of corporeal inherititnce a man shall 
lie said to be seised in his demesne, ns of fee ; of an incor- 
jjorcal one, he shall only he said to be seised ns of fee, and 
not in his demesne.^ For, as incorporeal hereditaments 
are in their nature collateral to, and issue out of, lands 
and houses," their owner hath no property, dominienm, 
or demesne, in the thin^ itself, but hath only something 
derived out of it ; resembling the servitulcs, or services, 
of the civil law." The domhdewn or property is fre- 
(|ucntly in one man, while the appendage or service is in 
anotlu'r. '^I’hus (laiiis may he seised ns of fee of a way 
leading over the land, of which I'itius is seised in his 
demesne as of fee. 

The fee-simple or inheritance of lands and tenements 
is generally vested and resides in some person or other ; 
though divers inferior estates may be carved out of it. 
As if one grants a lease for twenty-one years, or for one or 
two lives, the fee-simple remains vested in him and his 
heirs ; and after the determination of those years or lives, the 
land reverts to the grantor or his heirs, who shall hold it 
again in fee-simple. Yet sometimes the fee has been said 
to be in abeyance, that is, (as the word signifies) in ex- 
pectation, remembranch, and contemplation in law ; there 

r Co Liu. 1. ' Liu. s. 1(>. 

* Feodum eU quod quis tenet ,sibt et ** See 18. 

hfrredihus suis, uve tenementum, ^ Servitus estjus, quo re^ mca alte- 

svu' icditus, 1 ^ 1 . rict. I. r. 5, s. 7. nux ret vel persona' sovU. F/, 8. 1, 1. 
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boini^ no person in esse, in whom it can vest and abide : 
tliou£?li the law considers it as always potentially existing, 
and ready to vest whenever a proper owner appears. 

'riius in a grant to John for life, and afterwards to the 
lieirs of Richard, the inheritance is plainly neither granted 
to John nor Riehard, nor can it vest in the heirs of 
Richard till his death, nam nemo est httres vwentis : it is 
said therefore to remain in waiting or abeyance, during 
tlie life of Ricliard."' This is likewise always the case of 
a parson of a church, who hath only an estate therein for 
the term of his life ; and-the inheritance remains in abey- 
aiK'c.* And not only the fee, but the freehold also may 
be in abeyance ; as, when a parson dies, the freehold of 
liis glebe is in abeyance ; until a successor be named, and 
then it vests in tlu; successor.^ 

Hut this doctrine of abeyance is now very generally ',’4 

exploded. The common sense of the matter is certainly 
with Mr. Fearne, who sliews that the iidieritance is not 
in abeyance, but that it remains in the first case mentioned 
with the grantor or his heirs, until the contingency hap- 
pens ;* and Mr. Christian contends further, that in the case 
of tlie parson the freehold is in his successor. It is to be 
observed, however, that the opinion of Jilackstone on the 
])oint, besides its own weight, is in accordance with almost 
all the older authorities. 


'Fhe word “ heirs,” is necessary in the grant or donation, 
in order to make a fee or inheritance. For if land be 
given to a man for ever, or to him and his assigns for ever, 
this vests in him but an estate for life.'* This very great 
nicety about the insertion of the word “ heirs” in all feoff- 
ments and grants, in order to vest a fee, is plainly a relic 
of the feodal strictness : by which we may remember*' it 
was required that the form of the donation should be 
punctually pursued ; or that, as Cragg^' expresses it in the 
words of Baldus, “ donationes sint stricti juris, ne (juis 
plus donasse preesumatur qtiam in donatione expressitJ” 
And therefore, as the personal abilfties of the donee were 
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originally supposed to be the only inducements to the 
gift, the donee’s estate in the land extended only to his 
own person, and subsisted no longer than his life; 
unless the donor, by an express provision. in the grant, 
gave it a longer continuance, and extended it also to his 
heirs. But this rule is now softened by many exceptions. 

For, 1 : It does not extend to devises by will ; in which, 
as they were introduced at the time when the feudal rigour 
was apace wearing out, a more liberal construction is 
allowed ; and therefore by a devise to a man for ever ; or 
to one and his assigns for ever, or to one in fee simple, 
the devisee hath an estate of inheritance ; for the intention 
of the devisor is sufficiently plain from the words of 
2 )erpetuity annexed, though he hath omitted the legal 
words of inheritance. But if the devise be to a man 
and his assigns, without annexing words of perpetuity, 
there the devisee shall take only an estate for life ; for it 
does not appear that the devisor intended any more ; 
although if this appear in another part of the will, it will 
be otherwise. 2. Neither does this rule extend to lines 
or recoveries, considered as a species of conveyance; for 
thereby an estate in fee passed by act and operation of law 
without the word heirs as it does also, for particular 
reasons, by certain other modes of conveyance, whi(‘h 
have relation to a former grant or estate, wherein the 
word heirs” was expressed.^^ 3. In creations of nobility 
by writ, the peer so created hath an inheritance in his 
title, without expressing the word ‘‘heirs;” for heirship 
is implied in the creation unless it be otherwise specially 
provided ; but in creations by patent, wffiich are strivti 
///m, the word “heirs” must be inserted, otherwise there 
is no inheritance. 4. In grants of lands to sole corpora- 
tions and their successors, the word “ successors” sup- 
2 )lies the place of “heirs;” for as heirs take from the 
ancestor, so doth the successor from the predecessor. 
Nay, in a grant to a bishop, or other sole spiritual corpo- 
ration, in frankalmoign -y the word frankalmoign'' 
supplies the place of “successors” (as the word “suc- 
cessors*' supplies the place of “heirs”) ex vi termini 


^ Co. Litt. D. Slv post, cli. xxii. 
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and in all these cases a fee-simple vests in such sole cor- 
poration. But in a grant of lands to a corporation aggre- 
gate, the word “ successors” is not necessary, though 
usually inserted ; for albeit such sinijde grant be strictly 
only an estate for life, yet as that corporation never dies, 
such estate for life is perpebjal, or eijuivalent to a fee- 
simple, and therefore the law allows it to be one.® 
5. Lastly, in the case of the king, a fee- simple will vest 
in him, without the word “ heirs” or “successors” in the 
grant ; partly from prerogative royal, and partly from a 
reason similar to the last, because the king in judgment 
of law never dies.^ But the general rule is, that the word 
“ heirs” is necessary to create an estate of inheritance. 

II. We arc next to consider limited fees, or such 
estates of inheritance as are clogged and confined with 
conditions, or qualifications of any sort. And these we 
may divide into two sorts; I. Qualified^ or bnae fees; 
and 2. Fees conditional, so called at the common law ; 
and afterwards iccs-tuH, in consequence of the statute dc 
donis. 

1. A Base, or qualified fee, is such a one as has a 
qualification subjoined thereto, and which must be deter- 
mined whenever the qualification annexed to it is at an 
end. As, in the case of a grant to and his heirs, 
tenants of the manor of Dale ; in this instance whenever 
the heirs of A. cease to be tenants of that manor, the 
grant is entirely defeated. So, when Henry VI. granted 
to John Talbot, lord of the manor of Kingston-Lislc in 
Berks that he and liis heirs, lords of the said manor should 
be peers of the realm, by the title of barons of Lisle ; 
here John Talbot had a base or qualified fee in that 
dignity,® and, the instant he or his heirs quitted the 
seignory of this manor, tjic dignity was at an end. This 
estate is a fee, because by possibility it may endure for 
ever in a man and his heirs ; yet as that duration depends 
upon the concurrence of collateral circumstances, which 
qualify and debase the purity of the donation, it is there- 
fore a qualified or base fee ; but the owner has the same 
rights as tenant in fee, while his estate lasts.'* Where 

' Rights of Persons, 519. s Co. Litt. 27. See fiirlhcr ns to 

* Ihd, 161. this estate, Chap. XXII. 

** 1 Cru. Dig. 79. 
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an estate tail shall have been barred, and converted into a 
base fee, such base fee may be enlarged into an estate in 
fee-simple under the 3 & 4 W- 4, c. 74. f 

> ill 2. A conditional fee, at tlie common law, was a fee 

restrairied to some particular heirs, exclusive of others : 

donatio stricta c.t coarctata}' sicut certis heeredihm, qui- 
bividuni a micccssionc enrclusi.s as to the heirs <t man’s 
body, hy which only his lineal descendants were admitted, 
in exclusion of collateral heirs : or, to the heirs male of 
his body, in exclusion both of collaterals, and lineal 
females also. It was called a conditional fee, by reason 
of the condition expressed or implied in tlie donation of 
it, that if the donee died without such particular heirs, the 
land should revert to the donor. For this was a condition 
annexed by law to all grants whatsoever ; that, on failure 
of the heirs specified in the grant, the grant should be at 
an end, and the land return to its ancient proprietor.* 
Such conditional fees were strictly agreeable to the nature 
of feuds, when they first ceased to be mere estates for life, 
aiid were not yet arrived to be absolute estates in fee- 
simple. And we find strong traces of these limited, 
conditional fees, which could not be alienated from the 
lineage of the first purchaser, in our earliest Saxon laws.^ 
Noav, with regard to the condition annexed to these 
fees by the common law, our ancestors held, that such a 
gift (to a man and tlie heirs of his body) was a gift upon 
condition, that it should revert to the donor, if the donee 
had no heirs of his body ; but, if he had, it should then 
remain to the donee. They therefore called it a fee-simple, 
on condition that he had issue. Now we must observe, 
that when any condition is performed, it is thenceforth 
entirely gone ; and the thing to which it was before 
1 ^ 1 1 1 ^ annexed, becomes absolute, and wholly unconditional. So 
that, as soon as the grantee had any issue born, his estate 
was supposed to become absolute, by the performance of 
the condition; at least, for these three purposes: l.To 

J Si (juis ierrmn hnn'eth tni'tim finhcnt y 
cam non vendat a vo^natis hccrcdihns 
misy .M i/ll viro prohibitum sify rjut 
cam ab initio attpusiuit, nt ita /fuuc 
nequeat, LI., Aclfrcdy r. 


u As to Ibis statute, see pasty 
Chap. XXJL 

riot. J. 3, c. 3, s. Ti. 

• Plowd. 241. 
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enable the tenant to alicnc the land, and thereby to bar 
not only his own issue, but also the donor of his interest 
in the reversion.'* 2. I'o subject him to forfeit it for 
treason : which he could not do, till issue born, longer 
than for his own life ; lest thereby the inheritance of the 
issue, and reversion of the donor, might have been de- 
feated.' 3. To empower him to charge the land with 
rents, commons, and certain other incumbrances, so as to 
bind his issue."' And this was thought the more reason - 
able, because, by the birth of issue, the possibility of tin* 
donor’s reversion was rendered more distant and pre- 
carious : and his interest seems to have been the only one 
which the law, as it then stood, was solicitous to protect ; 
without much regard to the right of succession intended 
to be vested in the issue. However, if the tenant did not 
in fact alicne the land, the course of descent was not 
altered by his performance of the condition ; for if the 
issue had afterwards died, and then the tenant, or original 
grantee, had died, tvithout making any alienation; tiu' 
land, by the terms of the donation, could descend to none 
but the heirs of his bod]/, and therefore, in default of them, 
must have reverted to the donor. For which reason, in 
order to subject the lands to the ordinary course of 
descent, the donees of these conditional fee-simples took 
care to aliene as soon as they had performed the con- 
dition by having issue ; and afterwards repurchased the 
lands, which gave them a fee-simple absolute, that would 
descend to the heirs general, according to the course of tlie 
common law. And thus stood the old law with regard to 
conditional fees : which things, says Sir Edward Coke," 
though they seem ancient, are j'^et necessary to be known ; 
as well for the declaring how the common law stood in 
such cases, as for the sake of annuities, and such like in- 
heritances as are not within the statutes of entail, and t 112] 
therefore remain as at the common law. 

The inconveniences, which attended these limited and 
fettered inheritances, were probably v'hat induced the 
judges to give way to this subtle finesse of construction, 


I* Co. Lilt. I'J ; 2 In.st. 23;i, 
Co. Liu. /AiV. ; 2 Inht. 2.1'1. 
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(for such it undoubtedly was) in order to shorten the 
duration of these conditional estates. Ikit, on tlu>, other 
hand, the noliility, who were willing to perpetuate their 
possessions in their own families, to put a stop to this 
practice, procured the statute of Westminster the second," 
(commonly called the statute de d(mi.s cmiditionalilms) 
to be made ; which paid a greater regard to the private 
will and inti'ntions of the donor, than to the propriety of 
such intentions, or any public considerations whatsoever. 
This statute revived in some sort the ancient feodal re- 
straints which were originally livid on alienations, by 
enacting, thiit from thenceforth the will of the donor be 
observed ; and that the tenements so given (to a man and 
the heirs of his body) should at all events go to the issue, 
if there were any ; or, if none, should revert to the donor. 

Upon the construction of this act of parliament, the 
judges determined thiit the donee had no longer a con- 
ditional fee simple, which became absolute and iit his own 
disposal the instant tiny issue v\ais born ; but they divided 
the estate into two parts, leaving in the donee a new kind 
of particular estate, which they denomiinited a fec-lail 
and vesting in the donor the ultimate fee-simple of the 
land, expectant on the failure of issue ; which expeetiuit 
estate is what we now call a reversion. ‘i And hence it is 
that Littleton tells us,’’ that tenant in fee-tail is by virtue 
of the statute of Westminster the Second. 

Having thus shewn the original of estates tail, 
I now iiroceed to consider, what iliings may, or may not, 
b.e entailed under the statute de donis. Tenements, is the 
only word used in the statute; and this Sir Edward Coke’ 
expounds to comprehend all corporeal hereditaments what- 
soever ; and also all Incorporeal hcremtaments which sa- 
vour of the realty, that is, which issue out of corporeal 


13 Eilw. I, c. 1. 

P The expression fec-tnil^ or feo- 
dum talUalumy was borrowed from 
the feudists (see Crag. 1. 1, t. 10, 
8. 24, ‘jr>) ; among whom it signified 
any mutilated or tnnuated inherit- 
ance, trom winch the hciis general 
were evt off ; being derived fiom the 


bai barons verb taUmcy to cut ; from 
which tlie French taiUcr^ and theJta- 
lian tntrltare, are formed. (Spelm. 
Gloss. f»3I .) 

‘1 2 In>t. 3:i5. 

Sec. i:b 
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ones, or which concern, or are annexed to, or may be ex- 
ercised within the same ; as rents, estovers, commons, and 
tiie like. Also offices and dignities, which concern lauds, 
or have relation to fixed and certain [ilaces, may he en- 
tailed.‘ Hut mere personal chattels, wliich savour not at 
all of the realty, cannot be -ntailcd. Neither can an 
office, which merely relates to such personal chattels ; nor 
an annuity, which charges only the person and not tlic 
lands of the grantor. Hut in these last, if granted to a 
man and the heirs of his body, the grantee hath still a fee 
conditional at common law, as before the statute ; and by 
his alienation (after issue born) may bar the heir or rever- 
sioner.'* An estate to a man and his heirs for another’s 
life cannot be entailed for this is strictly no estate of 
inheritance, (as will appear hereafter) and therefore not 
within the statute de douis. Hut though not strictly en- 
tailable under the statute, yet there arc frccpiently limita- 
tions of such an estate to a man end the heirs of his body ; 
and this quasi entail may be barred by any ordinary mode 
of alicn.'ition, as lease and release, bargain and sale, grant, 
eurrendcr, or in eipiity by articles."’ Neither can a copy- 
hold estate be entailed by virtue of the statute ; for that 
would tend to encroach upon and restrain the will of the 
lord; hut by the special custom oi the manor, a copyhold 
may be limited to the heirs of the body for here the cus- 
tom ascertains and interprets the lord’s will. 

Next, as to the several species of estates-tail, and how 
they arc resjiectively created. Estates-tail are cither 
geuerul or special. Tail-genend is where lands and tene- 
ments are given to one, and the heirs of his body be- 
gotten : which is called tail -general, because, how often 
soever such douecAi tail be married, his issue in general 
by all and every such marriage is, in successive order, 
capable of inheriting the estate-tail per formant doni.'i 
'I'cnant in tail-special is where the gift is restrained to 
certain heirs of the donee’s body, and does not go to all 
of them in general. And this may happen several ways.* 

*7 Rep. 33. “ Co. Litt. 19, 30. 

* 2 Vern. 22.i. x 3 Rep. 8. 

- 1 Atk. 523 ; 2 Vern. 225 ; I Rro. y Litt. s. 14, 15. 

y- C. 457. * Litt. s. 16, 26, 27, 28, 29. 
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I shall instance in only one ; as where lands and tene- 
ments are ii^iven to a man and the heirs of his body^ on 
Mary his noiv wife to he begotten : here no issue can 
inherit, but such special issue as is engendered between 
them two ; not such as the husband may have by another 
wife : and therefore it is called special tail. And here wc 
may observe, that the words of inheritance (to him and 
his heirs) give him an estate in fee ; but they being heirs 
to be by him begotten^ this makes it a fee-tail ; and the 
person being also limited to whom such heirs shall be 
begotten, (viz. Mary his present luife) this makes it a fee- 
tail special. 

Estates, in general and special tail, arc farthe diver- 
sified by the distinction of sexes in such entails; for both 
of them may eitlier be in tail male or tail female. As if 
lands be given to a man, and his heirs male of his body 
begotten^ this is an estate in tail male general; but if to a 
man and the heirs female of his body on his present ivife 
begotten^ this is an estate in tail female special. And, in 
case of an entail male, the heirs female shall never inherit, 
nor any derived from them; nor c eonverso^ the heirs 
male, in case of a gift in tail female,^ Thus, if the donee 
in tail male hath a daughter, who dies leaving a son, such 
grandson in this case cannot inherit the estate-tail ; for 
he cannot deduce his descent wholly by heir male.^ And 
as the heir male must convey his descent wholly by males, 
so must the heir female wholly by females. And there- 
fore if a man hath two estates-tail, the one in tail male, 
the other in tail female ; and he hath issue a daughter, 
which daughter hath issue a son ; this grandson can 
succeed to neither of the estates : for he cannot convey 
his descent wholly either in the male # female line."^ 

As the word heirs is necessary to create a fee, so in 
farther limitation of the strictness of the feodal donation, 
the word body, or some other words of procreation, are 
necessary to make it a fee-tail, and ascertain to what heirs 
in particular the fee is limited. If therefore cither the 
words of inheritance or words of procreation be omitted, 
albeit the others are inserted in the grant, this will not 


" Liu. s. 21, 22, 
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make an estate-tail. As, if the grant be to a man and his 
issue of his body, to a man and his seed, to a man and his 
children, or off spring ; all these are only estates for life, 
there wanting the words of inheritance, his heirs.** So, on 
the other hand, a gift to a man and his heirs male, or 
female, is an estate in fee-sii plo, and not in fee -tail; for 
there arc no words to ascertain the body out of which 
they shall issue.® But, in last wills and testaments, 
wherein greater indulgence is allowed, an estate-tail may 
be created by a devise to a man and his seed, or to a man 
and his hhirs male ; or by other irregular modes of ex- 
pression.*^ 

There is still another species of entailed estates, now Frank, 
indeed grown out of use, yet still capable of subsisting in 
law ; which are estates in lihro maritagio, or frankmar- 
riage. These are defined** to be, where tenements are 
given by one man to another, together witli a wife, who is 
the daughter or cousin of tlie donor, to liold in frank- 
marriage. Now, by such gift, though nothing but the 
word frankmarriage is oxprc'ssed, the donees shall have 
the tenements to them, and the heirs of their two bodies 
begotten ; that is, they are tenants in special tail. For 
this one word frankmarriage, does ex vi termini not only 
create an inheritance, like the word frankalmoign, but 
likewise limits that inheritance; supplying not only words 
of descent, but of 2>rocreation also. Such donees in 
frankmarriage are liable to no service but fealty ; for a 
rent reserved thereon is void, until the fourth degree of 
consanguinity be past between the issues of the donor 
and donee.’’ 

The incidents to a tenancy in tail, under the statute inddentito 
Westm. 2, are diiefly these.' 1. That a tenant in tail, 
may commit waste on the estate-tail, by felling timber, 
pulling down houses, or the like, without being im- [116] 
peached, or called to account for the same. 2. That the 
wife of the tenant in tail shall have her dower, or thirds, 
of the estate-tail. 3. That the husband of a female 


* Co. Litt. 20. 
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tenant in tail may be tenant by the curlesy of the estate- 
tail ; and 4, until very recently, that an estate- tail mii^lit 
be barred^ or destroyed by a line, by a common recovery, 
or by lineal warranty descciidim^ with assets to the heir. 
All which will hereafter be ex[)laincd at lar^e. 

Thnr iu8tofy. 4'hus mucli foi* tlic uatiirc of estates-tail : tlic establish- 
ment of which family law, (as it is properly stiled by 
Pii^ott^) occasioned infinite difbcullies and disputes.'' 
Children grew disobedient when they knew they could 
not be set aside : farmers were ousted of their leases 
made by tenants in tail ; for, if such leases had been valid, 
then, under v*olour of long leases, the issue might have 
been virtually disinherited: creditors were defraudeci of 
their (l(d)ts ; *for, if tenant i?i tail could have charged his 
estate with tlieir payment, he might also have defeated his 
issue, by mortgaging it for as much as it was worth : in- 
numerable latent entails were jiroduced to deprive pur- 
chasers of the lauds they had fairly bought ; of suits in 
conscijuenco of which our ancient books are full: and 
treasons were encouraged ; as estates-tail w ere not liable 
to forfeiture longer than for the tenant’s life. So that 
they were justly branded, as the source of new conten- 
tions, and mischiefs unknown to tlu' common law^ ; and 
almost universally considered as the common grievance 
of the rcalmd Put as the nobility were always fond of 
this statute, because it preserved their family estates from 
forfeiture, there was little hope of procuring a repeal by 
the legislature; and therefore, by the contrivance of 
an active and politic prince, a method was devised to 
' evade it, 

Kecoverieai About two hundred years intervened between the 
making of the statute and the application of com- 

mon recoveries to this intent, in the twelfth year of Edw. 
IV ; which were then openly declared by the judges to be 
[117] a sufficient bar of an estate-tail."* For thouffh the courts 
had, so long before us the reign of Edward III, very fre- 
quently hinted their opinion that a bar might be effected 

* Co. Lilt. 19; Moor. lOfij 10 
Rep. 38. 
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upon these principles," yet it never was carried into 
execution : till Edward IV. observing?" (in the disputes 
between tlie houses of York and Lancaster) how little 
effect attainders for treason had on families, whose estates 
were protected by the sanctuary of entails, gave his 
countenance to this proceeding, and suffered Taltaruin’s 
case to he brought before the court :p wherein, in conse- 
quence of the principles then laid down, it was in effect 
deterniined, that a common recovery suffered by tenant in 
tail should he an effectual destruction thereof. What 
common recoveries are, both in their nature and conse- 
quences, and wliy tliey were allowed to he a bar to the 
estate tail, must^ be reserved to a subsequent inquiry. At 
present I shall only say, that they were fictitious proceed- 
ings, introduced by a kind of pia frans, to elude the 
statute lie ilonis, which was found so intolerably mischiev- 
ous, and which yet one branch of the legislature would not 
then consent to repeal : and, that these recoveries, how- 
ever clandestinely introduced, became by long use and 
acquiescence a most common assurance of lands ; and were 
looked upon as the legal mode of conveyance, by which 
tenant in tail might dispose of his lands and tenements ; so 
that no court would suffer them to be shaken or reflected 
on, and even acts of jiarlianient'i have by a sidewind 
countenanced and established them. 

This expedient having greatly abridged estates-tail 
with regard to their duration, others were soon invented 
to strip them of other privileges. The next that was 
attacked was their freedom from forfeitures for treason. 

For, notwithstanding the large advances made by re- 
coveries, . in the compass of about threescore years, 
towards unfettering these inheritances, and thereby sub- 
jecting the lands to forfeiture, the rapacious prince then 
reigning, finding them frequently resettled in a similar [ 118 ] 
manner to suit the convenience of families, had address 


" 10 Rep. .37, 38. ■> Pigott, 8. 

"Year Rook. 12 Edw. IV. 14, « 11 Hen. VII, c. 20 ; 7 Hen. VIII, 

19 ; Fitzh. Abr. tit. faux rccov. 20 ; o.4 ; 31 & 3.5 Hen. VHI. c. 20 ; 14 
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enough to procure a statute/ whereby all estates of in- 
heritance (under which general words estates-tail were 
covertly included) arc declared to be forfeited to the king 
upon any conviction of high treason. 

The next attack which they suffered in order of time, was 
by the statute 32 Hen. VllI, c.28, whereby certain leases 
made by tenants in tail, which do not tend to the preju- 
dice of the issue, were allowed to be good in law, and to 
Fines. jjjjjd jj^j^ne in tail. But they received a more violent 
blow, in the same session of parliament, by the construc- 
tion^ut upon the statute of fines" by the statute 32 Hen, 
VI 11, c. 36, which declares a fine, duly levied by tenant 
in tail, to be a complete bar to him and his heirs, and all 
other persons, claiming under such entail. This was 
evidently agreeable to the intention of Henry VII, whose 
policy it was (before common recoveries had obtained 
their full strength and authority) to lay the road as open 
as possible to the alienation of landed property, in order 
to weaken the ovei’grown power of his nobles. But as 
they, from the opposite reasons, were not easily brought 
to consent to such a provision, it was therefore couched, 
in his act, under covert and obscure expressions. And 
the judges, though willing to construe that statute as 
favourably as possilile for the defeating of entailed estates, 
yet hesitated at giving tines so extensive Ji power by mere 
implication, when the statute de dottis had expressly 
declared that they should not be a bar to estates-tail. But 
the statute of Henry VIII, when the doctrine of aliena- 
Vt tion was better received, and the will of the prince more 
implicitly obeyed than before, avowed and established that 
intention. Yet, in order to preserve the property of the 
crown from any danger of infringement, all estates-tail 
created hy the crown, and of udiich the crown has the 
reversion, are excepted out of this statute. And the same 
was done with regard to common recoveries, by the 
statute 34 (St 35 Hen. VHI, c. 20, which enacts that no 
. feigned recovery had against tenants in tail, where the 

estate was created by the crown,^ and the remainder or 
[119] reversion continues still in the crown, shall be of any 
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force and effect. Which is allowing, indirectly and col- 
laterally, their full force and effect uith respect to ordinary 
estatcs-tail, where the royal prerogative is not concerned. 

Further, by a statute of the succeeding year", allestates- 
tail were rendered liable to b“ charged for payment of debts 
due to the king by record or special contract ; as since, 
by the bankrupt laws,'" they are also subjected to be sold 
for the debts contracted by a bankrupt. And, by the con- 
.struction put on the statute 43 ICliz, c. 4, an appoint- 
ment"' by tenant in tail of the lands entailed to a charitable 
use is good, without line or recover^^ 

And lastly, by stat. 3 & 4 W. IV, c. 74, s. 2, fines and 
recoveries arc abolished; and by s. 14, all warranties of 
lands entered into by tenants in tail, are absolutely void 
against the issue in tail. Estatcs-tail cannot now therefore 
be barred, either by fines or recoveries, or by lineal war- 
ranty ; but they may be barred by virtue of a deed enrolled 
under that act (s. 15.), us will be more fully explained in 
a subsequent part of this work. 

Thus, at their first existence, estates tail could not be 
aliened at all, but by degrees they became unfettered ; and 
now, as we shall shew more fully hereafter, the tenant in tail 
is enabled to aliene his lands and tenements by deed founded 
on the late statute,’' either absolutely or by way of mort- 
gage, and thereby to defeat the interest as well of his own 
issue, though uidxirn, as akso of the reversioner, even 
where the reversion is vested in the crown>' (except the 
estate tail be granted for public services* :) secondly, he 
is now liable to forfeit them for high treason and on bank- 
ruptcy ; and, lastly, he may charge them with reasonable 
leases, and also with such of his debts as are due to the 
crown on specialties, or have thus been contracted with his 
fellow-subjects in a course of extensive commerce. 

“ 3:$ Hen. 'VIII. c. 3!), s. * 3 S, 4 W. 4, c. 7 1. 

' Stat. 21 Jae. T. c. 19. ; 3 \ 4 W. ^ »• !■''> & 21. 

IV. c. 74, ss. 55—6!). * Ibid. s. 18 ; 31 & 35 Hen. VIII, 

’ 2 Vern. 4.53 ; Clia. I’rec. 16. 20 ; and mil, Chap. XXII. 
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CHAPTER THE NINTH. 

oTT FREEHOLDS NOT op INHERITANCE. 


Wj 3 are next to discourse of such estates of freehold, as 
are not of inheritance, but for life only. And of these 
estates for life, some are conventional, or expressly 
created hy the acts of the parties ; others merely legal, 
or created by construction and operation of law.® We 
will consider them both in their order. 

1 . Estates for life, expressly created by deed or grant, 
(which alone are properly conventional) arc where a lease 
is made of lands or tenements to a man, to hold for the 
term of his own life, or for that of any other person, or 
for more lives than one : in any of which cases he is stiled 
tenant for life ; only, when he holds the estate by the life 
of another, he is usually called tenant jmr outer vie}^ 
These estates for life are, like inheritances, of a feodal 
nature ; and were, for some time, the highest estate that 
any man could have in a feud, which (as we have before 
seen,*^^) was not in its original hereditary. They were given 
or conferred by the same feodal rights and solemnities, 
the same investiture or livery of seisin, a^ fees themselves 
arc ; and they arc held by fealty, if demanded, and such 
conventional rents and services as the lord or lessor, and 
his tenant or lessee, have agreed on. 

Estates for life may be created, not only by the express 
words before mentioned, but also by a general grant, with- 
out defining or limiting any specific estate. As, if one 
grants to A. B. the manor of Dale, this makes him tenant 
for life.'* For though, as there are no words of inherit- 
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mice, or heirs, mentioned in the grant, it cannot be con- 
strued to be a fee ; it shall however be construed to he as 
large an estate as the words of the donation will liear, and 
therefore an estate for life. Also such a grant at large, 
or a grant for term of life generally, shall he construed to 
be an estate for the life of the grantee f in case the 
grantor hath authority to make such grant : for an 
estate for a man's own life is more benelicial and of a 
higher nature than for any other life ; and the rule of law 
is, that all grants arc to he taken most strongly against 
the grantor,* unless in the case of the King. 

Such estates for life will, generally speaking, endure as 
long as the life for which they are granted : hut there are "" » 
some estates for life, which may (h'terminc upon future 
contingencies, before the life, for which they are created, 
expires. As, if an estate he granted lo a woman during 
her widowhood, or to a man until he he promoted to a 
benefice ; in these, and similar cases, whenever the con- 
tingency happens, when the widow marries, or when the 
grantee obtains a benefice, the respective estates are abso- 
lutely determined and gono.K Yet, while they subsist, 
they are reckoned estates for life ; hecausi*, the time for 
which they will endure being uncertain, they may by pos- 
sibility last for life, if the contingencies upon which thi'y 
are to determine do not sooner happen. And, moreover, 
in caseanestste be granted to a man for his life, generally, 
it may also determine by his ch>il death : as if he enters 
into a monastery, whereby he is dead in law for which 
reason in conveyances the grant is usually made “for the 
term of a man’s natural life which can only determine 
by his >/rtf 7 /rardeath.' 

The to an estate for life, are principally the 

following; which are applicable not only to that species iia! 
of tenants for life, which are expressly created by deed, 102 ] 
but also to those which arc created by act and operation 
of law. 

1 . Every tenant for life, unless restrained by covenant 
or agreement, may of common right take upon the land '’'****• 

n Co. Lilt. 12 ; .1 Rop. 20. 
i> 2 Rep. 48. 

Rights of IVrsoii!., 127. 


Co. Lite. 42. 
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demised to him reasonable estovers^ or botes^ For he 
hath a right to the full enjoyment and use of the land, and 
all its profits, during his estate therein. But he is not 
. permitted to cut down timber, except for necessary repairs, 

or to do other waste upon the premises for the destruction 
of such things, as are not the temporary profits of the 
tenement, is not necessary for the tenant’s complete 
enjoyment of his estate ; but tends to the permanent and 
lasting loss of the person entitled to the inheritance, 
tiie^einbie! t enant for life, or his representatives, shall not be 

menu, when. 2 )rejudiced by any sudden determination of his estate, 
because such a determination is contingent and uncertain."' 
Therefore if a tenant for his own life sows the lands, and 
dies before harvest, his executors shall have the emble- 
ments, or profits of the crop : for the estate was deter- 
mined by the act of God ; and it is a maxim in the law, 
that actus Dei nemini facit injnriam. The represen- 
tatives therefore of the tenant for life shall have the 
emblements, to compensate for the labour and expense of 
tilling, manuring, and sowing the lands ; and also for the 
encouragement of husbandry, which being a public benefit, 
tending to the increase and plenty of provisions, ought to 
have the utmost security and privilege that the law can 
[ 123 ] give it. Wherefore by the feudal law, if a tenant for life 
died between the beginning of September and the end of 
February, the lord who was entitled to the reversion, was 
also entitled to the profits of the wliole year, but if he died 
between the beginning of March and the end of August, 
the heirs of the tenant received the whole." From hence 
'our law of emblements seems to have been derived, but 
with very considerable improvements. So it is also, if 
a man be tenant for the life of another, and cestui gue vie^ 
or he on whose life the land is held, dies id'ter the corn is 
sown, the tenant pur auter vie shall have the emblements. 
The same is also the rule, if a life-estate be determined 
by the act of law. ^I’liercfore if a lease be made to hus- 
band and wife during coverture, (which gives them a deter- 
minable estate for life, and the husband sows the land, 

•> Sec page 3.'{. 

■» Hid. 55. 

“ Feud. 1. 2, t. 28. 
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and afterwards they are divorced a vinculo matrmonii, 
the husband shall have the emblements in this case ; for 
the sentence of divorce is the act of law.® I^ut if an estate 
for life be determined by the tenant’s own acf, (as by 
forfeiture for waste commit«^ed ; or, if a tenant during 
widowhood thinks proper to marry), in these, and similar 
cases, the tenants, having thus determined the estate by 
their own acts, shall not be entitled to take the emble- 
ments . p The doctrine of emblements extends not only to Dorinm-i.f 

^ ^ «iibl4'uieul8* 

corn sown, but to roots planted, or other annual artificial 
profit, but it is otherwise of fruit trees, grass and the 
like ; which are not planted annually at the expense and 
labour of the tenant, but are either a permanent, or natural 
profit of the earth.*» For when a man plants a tree, he 
cannot be presumed to plant it in contemplation of any 
present profit ; but merely with a prospect of its being 
useful to himself in future, and to future successions of 
tenants. The advantages also of emblements are parti- 
cidarly extended to the parochial clergy by the statute 
28 Hert, Vlll, c. 1 1. For all persons, who are presented 
to any ecclesiastical benefice, or to any civil office, are 
considered as tenants for their own lives, unless the con- 
trary be expressed in the form of donation. 

3. A third incident to estates for life relates to the un- *. The !»*»«•» 
der-tenants or lessees. For they have the same, nay, lire have uie 
greater indulgences than their lessors, the original tenants leiies an the 
for life. The same ; for the law of estovers and rmible- idveT 
ments, with regard to the tenant for life, is also law with [ 124 ] 
regard to his under-tenant, who represents him and stands 
in his place ‘J and greater ; for in those cases where te- 
nant for life shall not have the emblements, because the 
estate determines by his own 3ct, the exception shall not 
reach his lessee who is a third person. As in the case of 
a woman who holds durante viduitate : her taking hus- 
band is her own act, and therefore deprives her of the em- 
blements : but if she leases her estate to an under-tenant, 
who sows the land, and she then marries, this her act shall* 
not deprive the tenant of his emblements, who is a stran- 

'I Co. Liu. 55, , 1 Roil. Abr. 

72S, ' Co. Liu. 55. 
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and could not prevent hcr.‘ The lessees of tenants 
for life had also at the common law another most unrea- 
sonable advantage ; for, at the death of their lessors, the 
tenants for life, these under-tenants might if they pleased 
quit tlie premises, and pay no rent to any body for the occu- 
pation of the land since the last ipiarter-day, or other day 
assigned for payment of rent.‘ To remedy which it is 
now enacted," that the executors or administrators of te- 
nant for life, on whose dcc'ith any lease determined, shall 
recover of the lessee a rateable proportion of rent from 
tlic last day of payment to the death of such lessor. 

It was doubted whether the statute of George the Se- 
cond applied strictly to tenants for life, or whether per- 
sons who were exposed to a similar hardship could claim 
the benefit of it. J hus it was frequently <)uestioned whe- 
ther the statute, extended to tenants in tail,'' after possi- 
4 w.iv,c. 22 . bility of issue extinct. These doubts arc now set at rest 
by tlie 4 W. I V, c. 22, s. 1 , which, after reciting that doubts 
have been entertained whether the provisions of the sta- 
tute of George the Second apply to every case in which the 
interests of tenants determine on the death of the person 
by whom such interests have been created, enacts that 
rents reserved on leases which shall determine on the 
death of the person making them, shall be considered to be 
within the meaning of that act, although such person was 
not strictly tenant for life. 

I'lii ‘^“tatc for life is of the legal kind, as con- 

•ue eMiiHt*' tradistinguished from conventional ; viz. that of tenant in 
tail after jmsihility of issue extinct. This happens where 
one is tenant in special tail, and a person from whose body 
the issue was to spring, dies without issue ; or having left 
issue, that issue becomes extinct : in cither of these cases 
the surviving tenant in special tail becomes tenant in tail 
after possibility of issue extinct. As where one has an 
estate to him and his heirs on the body of his present wife 
to be begotten, and the wife dies without issue in this 
‘case the manhas„an estate-tail, which cannot possibly de- 


» Cro. Eliz. 4(il ; 1 Roll. Abr. 
727. 

• 10 Rop. 127. 

•' Stut. IIG. 2, c. 10, l,j. 
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sceiul to any one ; and therefore the law makes use of this 
long periphrasis, as absolutely necessary to give an ade- 
(juate idea of his estate. For if it had called him barely 
tenant in fee tail special, that woidd not have distinguished 
him from others; and besides he has no longer an estate 
of inheritance, or fee,* for he can have no heirs, capable 
of taking per formam tloni. Had it called him tenant in 
tail without issue, this had only related to the present 
fact, and would not have excluded the possibility of future 
issue. Had he been stiled tenant in tail without possi- 
bility of issue, this would exclude time past as well as 
present, and he might under this description never have 
had any possibility of issue. No definition therefore could 
so exactly mark him out, as this of tenant m tail after 
possibility of issue extinct, which (with a precision pecu- 
liar to our own law) not only takes in the possibility of 
issue in tail which he once had, but also states that this 
possibility is now extinguished and gone. 

This estate must be created by the act of Hod, that is, 
by the death of that person out of whbse body the issue 
was to spring ; for no limitation, conveyance, or other hu- 
man act can make it. For, if land be given to a man 
and his wife, and the heirs of their two bodies begotten, 
and they are divorced a vinculo matrimonii, they shall 
neither of them have this estate, but be barely tenants for 
life, notwithstanding the inheritance once vested in thcm.y 
A possibility of issue is always supposed to exist in law ; 
unless extinguished by the death of the parties ; even 
though the donees be each of them an hundred years 
old.* 

This estate is of an amphibious nature, partaking partly 
of an estate-tail, and partly of an estate for life. 'I'he 
tenant is, in truth, only tenant for life, but xvith many of 
the privileges of a tenant in tail ; as not to be punishable 
for waste, Ike.:" (although he will be restrained, as any other 
tenant for life, by a court of eipiity from malicious waste j** 
or, he is tenant in tail, with many of the restrictions of a 
tenant for life ; as, to forfeit his estate if he aliencs it in 

* 1 Roll. Rep. 184 ; II Rep.%. ^ Lilt, s. .34 ; Co. Litt. 28, 

y Co. Litt. 28. • Co. Litt. 27. 

Co. Litt, 28 ; imiimrn v. milwm, 15 Vcs. 427. 
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fee-simple whereas such alienation by tenant in tail, 
though voidable by tlie issue, is no forfeiture of the estate 
to the reversioner ; who is not concerned in interest, till 
all possibility of issue be extinct. Further, this estate is 
not privileged from merger as an estate- tail is.*^ But, in 
general, the law looks upon this estate as equivalent to an 
estate for life only ; and, as such, will permit this tenant 
to exchange his estate with a tenant for life ; udiich ex- 
change can only be made, as we shall see hereafter, of es- 
tates that are equal in their nature. 

III. Tenant by the curtesy of England, is where a man 
marries a woman seised ofcan estate of inheritance, that is, 
of lands and tenements in foe- simple or fee-tail ; and has 
by her issue, born alive, which was capable of inheriting 
her estate. In this case, he shall, on the death of his 
wife, hold the lands for his life, as tenant by the curtesy of 
England.® 

'riiis estate, according to Littleton, has its denomination, 
because it is used within the realm of England only ; and 
it is said in the iMirror*^ to have been introduced by king 
Henry the First; but it appears also to have been the es- 
tablished law of Scotland, wherein it was called curialitasf 
so that probably our word curtesy was understood to sig- 
nify rather an attendance upon the lord’s court or curtis, 
(that is, being his vassal or tenant) tlian to denote any pe- 
culiar favour belonging to this island. And therefore it is 
laid down** that by having issue, the husband shall be en- 
titled to do homage to the lord, for the wife’s lands, alone : 
whereas, before issue had, they must both have done it to- 
gether. It is likewise used in Ireland, by virtue of an ordi- 
nance of king Henry III.* It also appears^ to have ob- 
tained in Normandy ; and was likewise used among the 
ancient Almains or Germans.** And yet it is not gene- 
rally apprehended to have been a consequence of feudal 
tenure,' though I think some substantial feodal reasons 


Co. Liu. 28. 
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may be iriven for its introduction. . For, if a woman 
seised of lands hath issue her husband, and dies, the 
husband is the natural guardian of the child, and as such 
is in reason entitled to the profits of the lands in order to 
maintain it ; for which reason ^he heir apparent of a tenant [ 12/ J 
by the curtesy could not be in ward to the lord of the fee, 
during the life of such tenant.™ As soon therefore as any 
child was born, the father began to have a permanent 
interest in the lands ; he became one of the pares ciirtis, 
did homage to the lord, and was called tenant by the 
curtesy initiate ; and this estate being once vested in him 
by the birth of the child, was not suffered to determine by 
the subse(pient death or coming of age of the infant. 

There are four retpiisites necessary to make a tenancy Kiquisitfs u. 
by the curtesy; marriage, seisin of the wife, issue, and 
death of the wife." 1 . The marriage must be canonical 
and legal. ‘2. The seisin of the wife must be an actual 
seisin, or possession of the lands ; not a bare right to 
possess, which is a seisin in law, but an actual possession, 
which is a seisin in deed. And therefore a man shall not 
be tenant by the curtesy of a remainder or reversion. 

But it should be observed that entry is not always neces- 
sary to an actual seisin, or seisin in deed ; for if the land 
be in lease for years, curtesy may be without entry, or 
even receipt of rent and courts of equity allow curtesy 
of trust estates, which, though mere rights in law, are 
estates in equity-^ And of some incorporeal heredita- 
ments a man may be tenant by the curtesy, though there 
have been no actual seisin of the wife : as in case of an 
advowson, where the church has not bt came void in the 
life-time of the wife ; whitfh a man may hold by the 
curtesy, because it is impossible ever to have actual seisin 
of it, and impotentia exensat legem.'^ If the wife be an 
idiot, the husband shall not be tenant by the curtesy of 
her lands, for the king by prerogative is entitled to them 
the instant she herself has any title ; and since she could 
never be rightfully seised of the lands, iind the husband’s 

"> F. N. B. 14a. 

** Co. Lilt. 29 a, n. 3 ; Htirgr. 
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title depends entirely upon her seisin, the husband can 
have no title as tenant by th^ curtesy.' 3. The issue must 
be born alive. Some have had a notion that it must be 
heard to cry ; but tliat is a mistake. Cryin" indeed is 
the strongest evidence of its being born alive ; but it is 
not the only evidence.® The issue also must be born 
during tlie life of the mother ; for if the mother dies in 
labour, and the Caesarean operation is performed, the 
husband in this case shall not be tenant by the curtesy : 
[lib] |)(;cauae, at the instant of the mother’s death, he was 
clearly not entitled, as having had no issue born, but the 
land descended to the child, while he was yet in his 
mother’s womb; and the estate being once so vested, 
shall not afterwards be taken from him.' In gavelkind 
lands a husband may be tenant by the curtesy without 
having any issue." But in general there must be issue born 
and such issue as is also capable of inheriting the mother’s 
estate.'' Therefore if a M'oman be tenant in tail nude, and 
hath only a daughter born, tbe husband is not thereby 
entitled to be tenant by the curtesy ; because such issue 
female can never inherit the estate in tail male."' And 
this seems to be the principal reason why the husband 
cannot be tenant by the curtesy of any lands of which tlie 
wife was not actually seised : because, in order to entitle 
himself to such gstate, he must have begotten issue that 
may be heir to the wife ; byt no one, by the old rule of 
law, could be heir to the ancestor of any land, whereof 
the ancestor was not actually seised ; and therefore, as the 
husband had never begotten any issue that could be heir 
to those lands, he should not be tenant of them by the 
curtesy.* And hence we mny observe, with how much 
nicety and consideration the old rules of law were framed ; 
and how closely they are connected and interwoven 
together, supporting, illustrating, and demonstrating one 
mother. The time when the issue was bora is immaterial. 


' Co. Liu. 30 ; Plowd. 203. But 
fls to the marriage of an idiot, see 
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■ Dyer, 25 ; 8 Rep. 34. 
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provided it were durini^ the coverture : for, whether it 
were born before or after thft wife’s seisin of the lands, 
whether it he liviniy or dead at the time of the seisin, or 
at the time of the wife’s decease, the husband shall l)e 
tenant by the curtesy,* The husliand by the birth of the 
child becomes (as was before observed) tenant by the 
curtesy initiate, 'f and may do many acts to charge the 
lands : but his estate is not consummate till the death of 
the wife ; which is tlie fourth and last requisite to make 
u complete tenant by the curtesy.* , 

3’he Real Property Commissioners in their first Report 
])roposed to make some alterations in the law of curtesy, 
the principal of which were to abolish the rule that the 
issue must he horn , alive, and to restrict the c.state to an 
undivided moiety of the lands ; and a bill was brought in 
in the Session of 1831" to carry these recommendations 
into efiect. It was however suffered to drop, and it may 
therefore be considered that the law on this subject will 
not he unsettled. 

IV. d'enant in dower is where the husband of a woman 
is entitled to an estate of inheritance, and dies. In this 
case, the wife shall have the third part of all the lands and 
tenements whei'cof he was entitled at any time duriiijf the 
coverture, to hold to herself for the term of her natural 
life.*^ 

Dower is called in Latin by,the foreign jurists donrlum, 
but by Rractonand our Lnglisb writers dos: which iunong 
the Romans signified the marriage portion, which the wife 
brought to her husband ; but with us is a(iplied to signify 
this kind of estate, to which the civil law, in its original 
state, had nothing that bore a resemblance : nor indeed is 
there any thing in general more different than the regu- 
lation of landed property according to the English and 
Roman laws. Dower out of lands seems also to have 
been unknown in the early part of our haxon constitution ; 
ft)r, in the laws of king Edmond,*^ the u'ife is directed to 
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be supported wholly out of the personal estate. After- 
wards, as may be seen in* gavelkind tenure, the widow 
became entitled to a conditional eshite in one half of the 
lands ; with a proviso tliat she remained chaste and un- 
married as is usual also in copyhold dowers, or free 
bench. Yet some*-' have ascribed the introduction of 
dower to the Normans, as a branch of their local tenures ; 
though we cannot expect any feodal reason for its iiiven- 
. tion, since it was not a part of the pure, primitive,, simple 

lajv of fends, but was first of all introduced into that 
system (wherein it was called triens, tertia,^ dotalilium) 
by the emperor Frederick the Second who was contem- 
porary with our king Henry III. It is possible, therefore, 
that it might be with us the relic of a .Danish custom : 
since, .according to the historiiiTis of that country, dower 
was introduced into Denmark by Swein, the father of our 
Canute the Great, out of gratitude to the Danish hidies, 
who sold all their jewels to ransom him when taken pii- 
[130] soner by the Vandals.’^ However this be, the reason, 
which our law gives for adopting it, is a very plain and 
sensible one ; for the sustenance of the wife, and the 
nurture and education of the younger children.' 

In treating of this estate, let us, first, consider, who 
may be endowed ; secondly, of what she may be endowed ; 
thirdly, the ini^nner how she m.ay be endowed j .and 
fourthly, how dower may Ije barred or prevented. 

1. Will) may 1 • Who may be endowed. She must be the actual wife 
b* endowed. Qf of lus dcccasc. If she be divorccd 

^ d vinculo matrimonii^ she shall not be endowed ; for nhi 
nidlttm matrimonium) ibi nulla dos} But a divorce d 
mensa et thoro only doth not destroy the dower no, not 
even for adultery itself by the common law.* Yet now 
by the statute Westm. 2,"* if a woman voluntarily leaves 
(which the law calls eloping from) her husb.and, and lives 


Somner. Gavelk. 51 ; Co. Litt- 
33 ; pro. Dower, 70. 

« Wright, 192. 
t Crag. 1. 2,t. 22, s. 9. 
t Ibid. 

Mod. Un. Hist, xxxii. 91. 

‘ Bract. 1. 2, c. 39; Co. Litl. 30. 


^ Bract. 1. 2, c. 39, s. 4. • 

^ Co. Litt. 32. 

* Yet, among the ancient Goths, 
an adultress was punished by the 
loss of her dotalitii et trientU ex bonu 
mohilthus viri. (Stiernh. 1. 3, c. 2.) 

13 Edw. 1, c. 34. 
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with an adulterer, she shall lose her dower, unless her 
husband be voluntarily reconciled to her. It was formerly 
held, that the wife of an idiot might be endowed, though 
the husband of an idiot could not be tenant by the curtesy:" 
but as it seems to be at present agreed, upon principles of 
sound sense and reason, that an idiot cannot marry, being 
incapable of consenting to any contract, this doctrine can- 
not now take place. By the ancient law the wife of a 
person attainted of treason or felony could not be endowed ; 
to the intent, says Staunforde," that if the love of a mmi’s 
own life cannot restrain him from such atrocious acts, Tlie 
love of his wife and children may ; though Brittoni’ gives 
it another turn ; vh. that it is presumed that the wife was 
privy to her husband’s crime. However, the statute 1 
Edw. VI,c. 12, abated the rigour of the common law in 
this particular, and allowed the wife her dower. But a [ 131 ] 
subse(j\ient statute'! revived this severity against the widows 
of traitors, who are now barred of their dower, (except in 
the case of certain modern treasons relating to the coin’’) 
but not the widows of felons. An alien also cannot be 
endowed, unless she be queen consort ; for no alien is capa- 
ble of holding lands." The wife must be above nine years 
old at her husband’s death, otherwise she shall not be en- 
dowed though in Bracton’s time the age was indefinite, 
and dower was then only due si uxor possit doteui pro- 
merer), et virum snsthtcre.'^ 

We are next to inquire, of what a wife may be cn- 2 , or what a 
dowed; and in this respect considerable alterations have eildoS^* 
been recently made in this estate by the stat.3 &4 W. IV, Aneraiiom 
c. 105, which however does not extend to the dower of ‘(v 
any widows who shall have been married on or before the '**• 

1st of January, 1834, or to any will, deed, contract, or 


" Co. Lite. 31. 

" P. C. b. 3 , c. .3. 
y c. 110 . 

t 5&6Edw. 6, c. 11. 

' Stat. 5 Eliz. c. 11 ; 18 Cliz.c. 1 ; 
8 & 9 W. 3, c. 26 5 15 & W G. 2 , 
c. 28. These are now reduced to a 
felony, 2 W. 4, c. 24. 

* Co. Liu. 31. But see Harg. 
n, 1 c 57 , where it is said that by an 


act of Parliament not printed, Rot. 
Pari. 8 H 5, n. 15, all women aliens, 
married to Englishmen by license of 
the King, are enabled to demand 
their dower in the same manner as 
English women. 

‘ Liu, Sf 3G ; but Litt. queries it, 
8. 37. 

« L. 2, c. 9,8.3. 

^ Litt. 8. 45. 
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oiifrag'emcnt entered into or executed before that time. 
With respect therefore to such, the old law is still in 
force, which we shall proceed to state. A widow married 
before the 1st of January, 1834, is entitled to be endowed 
of all lauds and tcncinents of which her husband was 
seised in fee-simple or fee-tail at any time during tlie 
coverture ; and of which any issue, which she niiglit have 
had, miglit by possibility have been heir."' 'J'hcrefore, if a 
man, seised in fee-simple, had a son by his Arst wife, and 
after married a second wife, she shall be endowed of his 
hums ; for her issue might by possibility have been heir 
on the death of the son by the former wife, lint, if there 
be a donee in special tail, who holds lands to him ann the 
heirs (»f his body begotten on Jane his wife; though Jane 
may l)c endowed of these lands, yet if Jane dies, and he 
marries a second wife, that sccojid wife shall never be en- 
dowed of the lands entailed ; for no issue, that she could 
have, could by any possil)ility inherit them.’* A seisin in 
law of the husband will be as ellectual as a seisin in deed, 
in order to render the wife dowahle ; for it is not in the 
w'ife’s power to bring tlie husband’s title to an actual seisin, 
as it is in the husband’s power to do with regard to the 
wife’s lands : whicli is one reason why he shall not bo 
tenant by the curtesy, but of such lands whereof the wife, 
or he himself in her right, was actually seised in deed.^ 
[ 132 ] The seisin of the husband, for a transitory instant only, 
when tlie same act which gives him the estate conveys it 
also out of him again, (as M'here by a Ane, land was 
granted to a man, and he immediately rendered it back by 
the same Ane) such a seisin will not entitle the wife to 
dower for the land was merely in tranHitn, and never 
rested in the husband ; the grant and render being one 
continued act. But, if the land abides in him for 
the interval of but a single moment, it seems that the 
wife shall be endowed thereof." It was also well 

^ Litt. s. 36, 5.3. * /*irf. s. .53. r Co. Litt. .31. 

Cro^Jac. 615 5 2 Rep. 67; Co. to have survived the fatlier, by ap- 
Litt. 'M* pearing to struggle longest ; whereby 

® This doctrine was extended very he became seised of an estate in fee 
far by a jury in Wales, where the by survivorship ; in consequence of 
father and #on were both hanged in which seisin his widow had a verdict 
one cart, but the son was supposed for her dower. Cro. Eliz^ 50^.^ 
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cstablislied that a widow was not dowable of an ocjiii- 
table or trust estate, the nieanin<r of wliich has been 
already explained. But as to widows, married after the 
1st of January, 1834, it is now diflferent, for tlie lei^^al 
seisin of the husband is n ' longer necessary, it being 
enacted, (s. I .) that when a husband shall die l)eneficially 
entitled to any land for an interest which shall not entitle 
his widow to dower out of the same at law, and such inte- 
rest, whether wholly ecpiitable, or partly legal and partly 
ecjuitable, shall be an estate of inheritance in posses- 
sion, or e(|iial to an estate of inheritance in posses- 
sion, (other than an estate in joint tenancy) then his widow 
shall be entitled to dower out of the same land ; and (s. 2.) 
that when a husband shall have been entitled to a right of 
entry or action in any land, and his widow would be en- 
titled todf)werout of the same if he had recovered posses- 
sion thereof, she shall be entitled to dower out of the 
same, although her husband shall not have recovered pos- 
session thereof, provided that such dower be sued for or 
obtained within the period during which such riglit of 
entry or action might he enforced. 

Another difference is introduced by the recent statiite; 
for with respect to widows married on or before the 1st of 
Jamiary 1S34, it matters not, as lilackstone has reinarkech’ 
though tlie husband alieiie the lands during the coverture, 
for lie alienes ihein liable to dower; hut as to widows 
married after that time, it is provided (s. 4.) tliat 
they shall not be entitled to dower out of any land w liicli 
shall have been absolutely disposed of by their husbands 
in their life- time, or by their wills. However, no woman, 
whether married before or after that time, shall be endowed 
of a castle built for defence of the realm, nor of a common 
without stint,‘^ for as the heir would tlien have oiu^ 
portion of this common, and the widow another, and both 
without stint, the common would be doiddy stocked.'* 
44ie dower of the wife as to copyholds, called her fre e- 
beneh, depends entirely on the custom of the manor; 
it is sometimes one-half, sometimes one-third, and often 


U7 


^ See fmtej p. 115, 116. 

' Pago i;i2, citing Co. Litt. 32, 


^ Co. Liu. 31 , 3 Lev$40{. 
^ Co. Litt. 32 ; 1 Jon. 315. 
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times exists not at all ; nor is any widow dowable of 
estates wliich her husband holds with others in joint 
tenancy, but she is of estates held in coparcenary, or in 
common.* 

3. Next, as to the manner in which a woman is to be 
endowed, 'riiere were until very recently four species of 
dower ; the fifth, mentioned by liitlleton,^ dc la plus helle^ 
havini^ been abolished together with the military tenui'es, 
of which it was a conse(|uence. 1 . Dower by the common 
law ; or that which is before described. 2. Dower by 
particular rnstom as that the wife should have half the 
hiisbamrs lands, or in some places the wliole, and in some 
oidy a (piarter. 3. Dower ad ostium en lcsuc:^ which is 
uliere iemuit in fee simple of full aii^c, openly at the 
church door, where all marriaifes were formerly cedebrated, 
after alliance made and (Sir lulward Coke in Ids translation 
of Littleton adds) troth plijifhted between them, doth 
endow his wife with the w hole, or such quantity as he 
shall please, of his lands ; at the same time specifying and 
ascertaining the same : on which the wife, after her hns- 
band’s deiith, may enter without farther ceremony. 
4. Dower ex assrnsn pafris)^ w hich is only a species of 
dow'cr ad ostium errlesim^ made wdien the husband's 
father is ali^e, and tin* son by his consent, expressly 
given, endows his wife with parcel of his father’s lands. 
In either of these cases, they must (to prevent frau(L) be 
in facie icclesi(c et ad ostiuju ecdesicc^ non etiim 
valent facta in lecto mortally ucc in camera^ ant alibi ubi 
claudestiua fuere conjugia. 

It is curious to observe the several revolutions which the 
doctrine of dower has undergone, since its introduction 
into England. It seems first to have been of the nature of 
the dowser in gavelkind, before-mentioned ; viz. a moiety 
of the husband’s lands, but forfeitable by incontinency or 
a second marriage. By the famous charter of Henry I, 
this condition, of widowhood and chastity, was only re- 
quired in case the husband left any issue and afterwards 

f 1 Com. Dig. 172, 173. Litt. s. 40. 

Sec. 48, 49. ^ Bracton, 1. 2, c. 4!), s. 4. 

** Litt. S^7. St morluo viro uxor rjuA reninn- 

' Jbi(t, 8. 39. serii et sine liberis fuer'ty datem suatn 
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we hear no more of it. Under Henry the Second, accord- 
ing to G’lanvil,’'the dower ostium eeclesiee w’as the most 
usual species of dower : and here, as well as in Normandy,® 
it was binding upon the wife, if l)y her consented to at 
the time of marriage. Neither, in those days of feudal 
rigor, was the husband alU'wed to endow her ad ostium 
ecclesia: with more than the third part of the lands 
w’hereof he then was seised, though he might endow her 
with less ; lest by such liberal endowments the lord should 
be defrauded of his wardships and other feudal profits.*’ 

Jiut if no specific dotation was made at the church porch, [ 134 ] 
then she was endowed hy the common law of the third 
part (which was called her dos rationahiUs) of such lands 
and tenements, as the husband was seised of at the time 
of the espousals, and no other; unless he specially en- 
gaged before the priest to endow her of his future acijui- 
sitions ;'* and, if the husband had no lands, an endowment 
in goods, chattels, or money, at the time of espousals, 
was a bar of any dower"' in lands which lu' afterwards 
acquired."’ lu king John’s 7)tagna carta, and the first 


hnhf'hit; — si veM uxor cum hhens rc- 
manstrUy dotvm qiadcm hahehit^ dum 
i 01 pus saum legitime servavei it, (Cart. 
Hen. I. A. 1). 1101 j Introd. to Great 
Charter, edit Oxon, page iv.) 

" L. (), c, 1 A 2. 

‘‘ G)\ fjousium. c. 101. 

Bract. 1. 2, c. s. (i. 

'* De tju( st a 6 uo. {CAtiw. Ih.) — deter- 
) is ucquisitis ti (icijuirnidis. ^Br.ict. JO.) 

^ Gian, c. 2, 

‘ When special endowments were 
made ad ostium ecclesicny the hus- 
band, after affiance made, and troth 
plighted, uhcd to declare with what 
specific lands he meant to endow his 
wife, {quod dotat earn de tali manerio 
fwa pertmenlnsy Sfc. Bract. Ildd.) and 
therefore in the old York ritual 
(Sold, ai, Ihbr. 1. 2, c. 27,) there 
is, at this part of the inatrimoiual 
service, the following rubric; “ sn- 
terdos inter rofret aotem mulicris : et si 
(erta Cl iw doUm detufy tunc dicatur 


psalmus isfCy When the wife 

was endowed generally (ufn qun uxo- 
rem ,siuim dotnvrrit in gene rati , de 
omnibus tetris it tenementiSy Bract, 
Ibid,) the husband seems to have 
said, “ with all my lands and tene- 
ments I thee endow and then they 
all became liable to her dower. When 
he endowed her with personalty only, 
he used to say, with all my worldly 
goods (or, as the Salisbury ritual 
lias it, with all my worldly chattel) I 
thee endow which entitled the 
wife to lier thiids, or pars roiwiut- 
bilisy of his personal estate, whieh ni 
provided for by magna carta, cap. 2(), 
and will be farther treated of in the 
concluding chapter of this volume ; 
though the retaining this last ex- 
pression in our modern liturgy, if of 
any moaning at all, can now refer 
only to the right of maintenance^ 
which she aeepun s diiqing coverture, 
out of her husband's personalty. 
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charter of Henry I1I,‘ no mention is made of any altera- 
tion of the common law, in respect of the lands subject to 
dower : but in those of 1217} and 1224, it is particularly 
provided, that a widow shall be entitled for her dower to 
the third part of all such lands as the husband has held 
in his life-time yet, in case of a specific endowment of 
less ad nsfiiwi ecclesuc^ the widow had still no power to 
waive it after her husbaiurs death. And this continued to 
be law, (luring tlic reigns of Henry HI, and Edward I.'' 
In Henry I V’s time it was denied to be law, that a woman 
can be endowed of her husband’s goods and chattels 
and, under Edward IV, Littleton lays it down expressly, 
that a woman may be endowed ad osliuvi ecdcsia; with 
more than a third part;* and shall have her election, after 
her husband’s death, to accept such dower or refuse it, 
and betake herself to her dower at common law.^ 

But the dowers ad nstiwn eccleshc and ex assensu pa- 
tris, have long since fallen into total disuse, and were 
lately abolished by the 3 It 4 W. IV, c. 105, s. 13. 

I proceed, therefore, to consider the method of endow- 
ment, or assigning dower, by the common law, which is 
now the only usual species. By the old law, grounded on 
the fcodal exactions, a woman (;ould not be endowed 
without a line paid to the lord : neither could she marry 
again without his licence ; lest she should contract her- 
self, and so convey part of the feud to the lord’s enemy.’ 
This licence the lords took care to be well paid for; and, 
as it seems, would sometimes force the dowager to a 
second marriage, in order to gain the fine. But, to remedy 
these oppressions, it was provided, first by the charter of 
^Tlenry 1,“ and afterwards by magna car la, ^ that the widow 
shall pay nothing for her marriage, nor shall be distreined 
to marry afresh, if she chooses to live without a hu.sband ; 
but shall not however marry against the consent of the 
lord ; and farther, that nothing shall be taken for assign- 


* A. I). 12U), c, 7, edit. Oxon. 
^ssignetur autem ei pro dote sua 
tertia pars totius terree warttia mi 
quee sua fuit in vita sua^ nisi de minor i 
dotata fuel it ad osiiwn cccksiee, c. 7. 
{Ibid.) 


'' Bmct, ubi supra ; Britton, c. 101, 
102; Flet. 1.5, c. 23, 8. 11, 12. 

P. 7 Hen. IV. 13, 14. 

X Sec. 39, F. N. B. 150. 
y See. 11. * Mirr. c. 1, ». 3. 

I ^bi supra. ^ c. 7 
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ment of the widow’s dower. By the charter of Henry I, 
and afterwards by inagna chnrta, it is provided that the 
widow shall remain in her husband’s capital inansion- 
house for forty days after bis death, during which time her 
dower shall be assigned. These forty days are called the J,'" 
M'idow’s quarentine ; a term njade use of in law to signify '»• 
the number of forty days, whether applied to this occasion 
or any other."* The particular lands, to be held in dower, 
must be assigned*' by the heir of the husband, or his 
guardian ; not only for the sake of notoriety, but also to 
entitle the lord of the fee to demand his services of tlie [ 13G ] 
heir, in respect of the lands so holden. For the heir by 
this entry becomes tenant thereof to the lord, and the 
widow is immediate tenant to the heir, by a kind of subin- 
feudation, or under-tenancy, completed by this investiture 
or assignment ; which tenure may still be created, not- 
withstanding the statute of quia emptores, because the 
heir parts not with the fee-simple, but only with an estate 
for life. If the heir or his guardian do not assign her 
dower within the term of (piarentinc, or do assign it 
unfairly, she has her remedy at law, and the sheriff is 
appointed t» assign it or by bill in equity, which is now 
tho more usual remedy. Or if the heir (being under age) 
or his guardian assign more than she ought to have, it 
might have been afterwards remedied by writ of admea- 
surement of dower."* If the thing of whicli she is endowed 
be divisible, her dower must be set out by metes and 
bounds : but if it be indivisible, she must be endowed 
specially ; as of the third presentation to a church, the 
third toll-dish of a mill, the third part of the profits of an 
office, the third sheaf of titljc, and the like."' By a very 
late act*^ almost all real and mixed actions were abolished 
from the 31st of Deceinbef, 1834 , but the writ of right 
of dower, and the writ of dower unde nihil hahet are pre- 
served. 


“ It signifies, in particular, the 
forty days, whicli persons coming 
fioin infected countries aie obliged 
to wait, before they are permitted 
to land in England. 

^ Co. Liu, 34, 35, 


« Co. Litt. 34, 35. 

F. N. R. 14H; Finch, L. 314; 
Stat. Westni. 2 ; 13 Edw. J, c. 7. 

‘ Co, Litt. 32. 
f 3 & I VV IV, t. 27, b. 3(> 
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Upon preconcerted marriages, and in estates of con- 
siderable consequence, tenancy in dower happens very 
seldom : for the claim of the wife to her dower at the 
common law diffusing itself so extensively, it was before 
the recent act* a great clog to alienations, and was other- 
wise inconvenient to families. Wherefore, since the alter- 
ation of the ancient law respecting dower ad ostium 
ecclcs'ta, which hath occasioned the entire disuse of that 
species of dower, jointures have been introduced in their 
stead, as a bar to the claim at common law. Which leads 
me to inquire, lastly, 

4. How dower 4. How dower may be barred or prevented. A widow 

may be i i i i* i i 

barred. may bc barred of her dower not only by elopement, divnree, 
being an alien,*’ the treason of her husband, and other 
disahilitcs before-mentioned, but also by detaining the 
title deeds, or evidences of the estate from the heir, until 
she restores them :* and by the statute of Gloucester,^ if a 
dowager alienes the land assigned her for dower she 
[ 137 ] forf'^its it ipso facto, and the heir may recover it by 
action. A woman also might bc barred of her dower by 
levying a fine, or suffering a recovery of the lands, during 
her coverture, when those fictitious assurances existed.** 
But the most usual methods of barring dowers are 1 . by 
jointure, as regulated by the statute 2/ Hen. Ill, c. 10, 
and 2. by the act of the husband. 

1 * 1 , of join- And first as to jointures. — A jointure, which strictly 

speaking, signifies a joint estate limited to both husband 
and wife, but in common acceptation extends also to a 
sole estate, limited to the wife only, is thus defined by 

Defliiition oi^ Sir Ed. Coke ;* “ a competent livelihood of freehold for 

jointure*. wife, of huids and tenements ; to take effect, in profit 

or possession, presently after the death of the husband ; 
for the life of the wife at least.” '1‘his description is 
framed from the purview of the statute 2/ Hen. VIII. 
c. 10, before -mentioned ; commonly called the statute of 
uses, of which we have already spoken."* It is here 
only necessary to observe, that before the making of that 


Isl, of join- 

(UK'S. 


jointures. 


3 & 4 W. IV, c. 105. 

But see ante^ p. 145, n. s. 
i Co Lite 


3 6 Edw. I, c. 7. 

^ Pig. of Recov. 66. See/mi, c. 22. 
^ 1 Inst. 36, See anfc, cli, 7. 
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statute, the greatest part of the laud of England was con- 
veyed to uses ; the property or possession of the soil being 
vested in one man, and the use, or profits thereof, in ano- 
ther ; whose directions, with regard to the disposition 
thereof, the former was in conscience obliged to follow, 
and might be compelled by a court of equity to observe. 

Now, though a husband had the use of lands in absolute 
fee-simple, yet the wife was not entitled to any dower 
therein ; he not being seised thereof : wherefore it became 
usual, on marriage, to settle by express deed some special 
estate to the use of the husband and his wife, for their 
lives, in joint-tenancy, or jointure ; which settlement 
would be a provision for the wife in case she survived her 
husband. At length the statute of uses ordained, that 
such as had the use of lands, should, to all intents and 
purposes, be reputed and taken to be absolutely seised and 
possessed of the soil itself. In consequence of which 
legal seisin, all wives would have become dowable of such 
lands as were held to the use of their husbands, and also 
entitled at the same time to any special lands that might be 
settled in jointure, had not the same statute provided, that 
upon making such an estate in jointure to the w ife before 
marriage, she shall be for ever precluded from her dower.™ 

But then these four requisites must be punctually ob- £ 138 j 
served: 1. The jointure must take effect immediately on luqumua of. 
the death of tke husband. 2. It must be for her own life, 
or during widowhood" at least, and not pur autre vie, or 
for any term of years, or other smaller estate. 3. It must 
be made to herself, and no other in trust for her ; although 
a trust estate is a good eipiitable jointure.® 4. It must be 
made in satisfaction of her whole dower, and not of any 
particular part of it; and this should properly be ex- 
pressed in the deed ; but not expressed, it seems that 
evidence will be let in to prove the fact.P If the jointure 
be made to her after marriage, she has her election after 
her husband’s death, as in dower ad ostium eeclesirc, and 
may either accept it, or refuse it and betake herself to her 

“ 4 Rep. 1, 2. 

p Co. Lilt. 36 b ; 4 Rep, 3 \ 

Owen, 33 \ 5yy. 


" 4 Rep. 3. 

• Harg Co. Litt. 226. 
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2. By the art 
of the hus- 
band. 


dower at common law ; for she was not capable of con- 
senting to it during coverture. And if, by any fraud or 
accident, a jointure made before marriage proves to be on 
a bad title, and the jointress is evicted, or turned out of 
possession, slie shall then (by the provisions of the same 
statute) have her dower pro tanto at the common law. 

There arc some advantages attending tenants in dower 
that do not extend to jointresses ; and so vice versa, join- 
tresses are in some respects more privileged than tenants 
in dower. Tenant in dower l)y the old common law is 
subject to no tolls or taxes j and hers is almost the only 
estate on which, when derived from the King’s debtor, the 
king cannot distrein for his debt ; if contracted during the 
coverture.** Jiut, on the other hand, a widow may enter 
at once, without any formal process, on her jointure land ; 
as she also might hav'e done on dower ad ostium ecclesiae, 
which a jointure in many points resembles ; and the re- 
semlilanee was still greater wliilc that species of dower 
continued in its primitive state : whereas no small trouble, 
and a very tedious method of proceeding, is necessary to 
compel a legal assignment of dower.'* And, what is more, 
though dower be forfeited by the treason of the husband, 
yet lands settled in jointure remain unimpeached to the 
widow.® Wherefore Sir Edward Coke very justly gives it 
the preference, as being more sure and safe to the widow, 
than even dower ad ostium ecclesiae, the ^nost eligible 
species of any. 

2. We are next to consider the second mode of barring 
dower, viz, by the act of the husbimd. Before the act 
3 &4 W. IV, c. 105, the husband and wife by levying a 
fine, or suffering a recovery, could bar the right of dower 
in the wife but by the late act the power of the husband 
over the dower of the wife is greatly eidarged ; for it is 
enacted in the first pljice, (s. 5.) that all partial estates 
and interests, and all charges created by any disposition 
or will of the husband, and all debts, incumbrances, 
contracts and engagements to which his land shall be 

'I Co. Lilt. 31 a ; F. N. B. 150. 

t Co. Litt. .36. ’ Goudrick v. ShuiiuU, Free. Clia. 

' Co. Litt. 37. 333; 10 Co. t'Jb. 
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liable, shall be valid and effectual as against the right of 
his widow to dower. In the second place it is enacted, 
(s. 6.) that a widow shall not be entitled to dower out of 
any land of her husband when in the deed by which such 
land was conveyed to him, or by any deed executed by 
him, or by his will, (s. 7-) shall be declared that his 
widow shall not be entitled to dower out of such land. 
So that by this act, the husband by any deed executed in 
his lifetime, or even by his will, may deprive his widow 
of all title to dower j but it is to be borne in mind that 
this ;ict only extends to the dower of widows married 
after the 1st of January 1834. The title to or estate in 
dower of widows married on or before that time could 
only be defeated by fine or recovery when those assu- 
rances existed, and since their abolition, can lie barred 
by the deed substituted in their room, wliichwill be more 
fully adverted to herciifter. 

4'his power of the husband over his wife’s dower would 
be more important if the right to dower were more exten- 
sive ; but, it has in fact been greatly diminished, first by 
jointures, and next by the almost universal practice, which 
has existed for the last fifty years, of conveying lands 
on a purchase, in such a manner that the dower of the 
purchaser’s widow could not attach, or as it is generally 
called, to uses to bur dower , — an ingenious contrivance 
which is saidito have been suggested by Mr. Fearnc, to 
evade the claim of dower." 

“ See Duncombe v. Ihmcomhe, 3 
Lev. 437 ; Fearue Cont. Rem. 347, 

7th edit. ; 2 Sand, on Us. 321. These 
uses will be found in the Appendix 
No, I, p. ii, and the student on at- 
tentively considering them and tlic 
rules laid down in this chapter, will 
see that if lands are so conveyed, 
dower cannot attach. In the Ap- 
pendix No. 1. the purchaser is sup- 
posed to have been married on or 
before the Ist of January 1831, in 


which case, in order to defeat the 
dower of his wife, the land should 
he conveyed to uses to bar dower. 
In No. 11. the purchaser is supposed 
to he unmarried, or to have married 
after the 1st of January 1834, when 
the declaration that dower shall not 
attach, p. vii, will be sufficient. Al- 
though, ^even in this case, it is not 
unusual in practice to convey lands 
to uses to buT dower. 
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[ 140] Of' ESTATES LESS than FREEHOLD. 


EitatPH Iprs Of estates that are less than freehold, there are three 
lu'i'iiw'sui’is. sorts: 1. Estates for years: 2. Estates at will: 3. Es- 
tates by sufferance. 

I. Estates for An estate for years is a contract for the possession of 
lands or tenements, for some determinate period : and it 
takes place where a man letteth tliem to another for the 
term of a certain number of years, agreed upon between 
the lessor and tlie lessee," and the lessee enters thereon.*' 
If the lease be but for half a year, or a quarter, or any 
less time, this lessee is respected as a tenant for years, 
and is stiled so in some legal proceedings ; a year being 
the shortest term which the law in this case takes notice 
of." And this may, not improperly, lead us into a short 
digression, concerning the division and calij^latiou of time 
by the English law. 

lesai c<iiii- The space of a year is a determinate and well known 
put^ioii of pgj.jQ(|^ consisting commonly of 365 days ; for, though in 
bissextile or leap years it consists properly of 366, yet by 
' the statute 21 Hen. HI. the increasing day in the leap- 
year, together with the preceding day, shall be accounted 
for one day only. That of a month is more ambiguous : 
there being, in common use, two ways of calculating 


^ We may licrc remark, once for 
all, that the terminations o^‘ — or** 
and “ — ee *’ obtain, in law, the one 
an active, and the othor'^a passive sig- 
nification ; the former usually denot- 
ing the doer of any act, the latter liim 
to whom it is done. The feollor is he 
Uiul niakcth a feotfincnt j the fpoffee 


is he to whom it is made : the donor 
is one that giveth lands in tail ; the 
donee is he who receiveth it : he that 
granteth a lease is denominated the 
lessor ; and he lo whom it is granted 
the lessee. Lilt, s. 57, 
b IbiiL 68. 
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months; cither as a lunar, consisting of tvventy-eiglit [ 141 ] 
(lays, the supposed revolution of the moon, thirteen of 
whicli make a year ; or, as calendar months of unequal 
lengths, according to the Julian division in our common 
almanacs, commencing at the calends of each month, 
whereof in a year there arc only twelve. A month in law 
is a lunar month, or twenty-eight days, unless otherwise 
expressed, or clearly to he intended; not only because it 
is always one uniform period, but because it falls naturally 
into a quarterly division by weeks. Therefore a h’ase for 

twelve months” is only for forty-eight weeks ; hut if it 
be for ‘‘ a twelve month” in the singular number, it is 
good for the w hole year.^* For herein the law recedes from 
its usual calculation, because tlic ambiguity between tlie 
two methods of (X)mpntation ceases ; it being generally 
understood that by the space of time called thu.T), in the 
singular number, a twelvemonth, is meant the whole 
year, consisting of one solar revolution. In the space of 
a day all the twenty-four liours are usually reckoned ; the 
law generally rejecting all fractions of a day, in order to 
avoid disputes. Therefore, if I am bound to pay money 
on any certain day, I discharge tlie obligation if 1 pay it 
before twelve o’clock at night; after which the following 
day commences. But to return to estates for years. 

These estates W'cre originally granted to mere farmers msforyof 
or husbandmen, wlio every jear rendered some equivalent 
in money, provisions, or other rent, to the lessors or 
landlords ; but, in order to encourage tliein to manure and 
cultivate the ground, they had a permanent interest 
granted them, not determinable at the will of the lord. 

And yet their possession w^as esteemed of so little conse* 
quence, that they were rather considered as the bailiffs or 
servants of the lord, who were to receive and account for [ 142 ] 
the profits at a settled price, than as having any property 
of their own. And therefore they were not allowed to 
have a freehold estate : but their interest (such as ^ w^as) 
vested after their deaths in their executors, who wTre to 
make up the accounts of their testator with the lord, and 

^ 6 Uep. 61 ; Lacm v. Cooper, 2 
T. R. 224 ; CoM/ V. Gray, 3 Brod. 

& Bing. 186 ; S. C. 6 Moo. 483. 


* Co. Lilt. 135. 
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his other creditors, and were entitled to the stock upon 
the farm. The lessee’s estate iniiEfht also, by the ancient 
law, be at any time defeated by a eommon recovery 
suffered by the tenant of the freehold which annihilated 
all leases for years then subsisting, unless afterwards 
renewed by the recoveror, whose title was supposed supe- 
rior to his by whom tliose leases were granted. 

While estates for years were thus precarious, it is no 
wonder that they were usually very short, like our modern 
leases upon rack rent; and indeed we are told* that by 
the antuent law no leases for more than forty years were 
allowable, because any longer possession (especially when 
given without any livery declaring the nature and dura- 
tion of the estate) might tend to defeat the inheritance. 
Yet this law, if ever it existed, was soon antiquated ; for 
we may observe, in Madox’s collection of Ancient Instru- 
ments, some leases for years of a pretty early date, udiich 
considerably exceed that period and long terms, for 
tlirce hundred years or a thousand, were ccrtaitdy in use 
in the time of Edward IJl,' and probably of Edward 
But certaiidy, when by the statute 21 Hen. VIll, c. 15, 
the termor (that is, he who is entitled to the term of 
years) was protected against these fictitious recoveries, 
and his interest rendered secure and permanent, long 
terms began to be more fr('(pient than before ; and were 
afterwards extensively introduced, being found extremely 
convenient for family settlements and mortgages : con- 
tinuing subject, however, to the same rules of succes- 
sion, and vwith the same inferiority to freeholds as when 
^ they were little better than tenancies at the will of the 
landlord. 

[ 143 ] Every est ate which must expire at a period certain and 

How terms of prefixed, bv whatever words created, is an estate for 

Jiniiied. years. And theretore this estate is frequently called a 
term, tenninus, because its duration or continuance is 

^ Co. Litt. 46. fol. 146, for the like term, A. D. 

K Mirror, c. 2, s. 2/; Co. Litt. 1429; Jbi(L No. 248, fol. 148, for 

45, 46. Fifty Years, 7 Edw. IV. 

^ Madox Fonnulare /inglivnn. No. * 32 Ass. pi. 6 ; Bro. Abr. t. JSIort- 
23!1, fol. 110, DiMiHse foi ^Jp;hty daunvestory Viy Spolmtioriy 
Years, 21 Kic. II. ; Ibid. No. 215, » Stat. of Mortmain, 7 Edw. 1. 
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bounded, limited, and determined : for every such estate 
must have a certain bef^inning, and certain end.'' But 
id oertum est, quod cerium reddi potest : therefore if a 
man make a lease to another, for so many years as .1. S. 
shall name, it is a good lease, for years,' for though it is 
at present uncertain, yet when J. S. hath named the years, 
it is then reduced to a certainty. If no day of commence- 
ment is named in the creation of this estate, it begins from 
the making, or delivery, of the lease.'" A lease for so 
many years as J. S. shall live, is void from the beginning 
for it is neither certain, nor can ever he reduced toa certainty 
during the continuance of the lease. And the same doc- 
trine holds, if a parson make a lease of his glebe for so 
many years as he shall continue jiarson of Dale ; for this 
is still more uncertain. But a le.ase for twenty or more 
years, if J. S. shall so long live, or if he should so long 
continue parson, is good for there is a certain pc'riod 
fixed, beyond which it cannot last ; though it may deter- 
mine sooner, on the death of J. S. or his ceasing to he 
parson there. 

We have before remarked and endeavoured to assign 
the reason of the inferiority in which the law places an 
estate for years Avhen compared with an estate for 
life or an inheritance: observing that an estate for 
life, even if it he pur autre vie, is a freehold •, hut that 
an estate for a thousand years is only a chattel, and 
reckoned part of the personal estate.** Hence it follows, 
that a lease for years may be made to commence fuluro, 
though a lease for life cannot. As, if 1 grant lands to 
Titius to hold from Michaelmas next for twenty years, 
this is good ; but to hold from Michaelmas next for the 
term of his natural life, is void. For no estate of freehold 
can, at common law commence in fiituro ; hecauce it can- 
not be created at common law Avithout livery of seisin, or 
corporal possession of the land : and corporal possession 
cannot be given of an estate now, which is not to com- 
mence now, but hereaftcr.i And, because no livery of 
seisin is necessary to a lease for years, such lessee is not 

* Co. Liu. 45. 

® Ibid. I’ IbhI. 4C). 

^ 5 Rep. 49. But sue 
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** Co. Lilt. 45. 
‘ 6 Rop. 35. 
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said to be seised, or to have true legal seisin of the lands. 
Nor indeed does the bare lease vest any estate in the 
lessee ; ])ut only gives him a right of entry on the tene- 
ment, whieh right is called his interest in the term, or 

Disiinctiou interesse termini : but when he has actually so entered, and 

beiwepfi / 

vea'i**/nd thereby accepted the grant, the estate is then, and not 

frctii(.i<i«, in before, vested in him, and he is possessed, not properly of 

tills HiKi Other , rr . 

respects. tlic laiul l)ut ot tlie term or years tlie possession or 

seisin of the land remaining still in him who hath the 

freehold. I'hus the word term, does not merely signify 
tlie time specified in the lease, but the estate also and 
interest that passes by that lease ; and therefore the tenn 
may expire during the continuance of the time", as by 
surrender, forfeiture, and the like. For which reason, if 
I grant a lease to y/. for the term of three years, and 
after the expiration of the said term to li., for si.x years, 
and surrenders or forfeits his lease at the end of otie 
year, B.’s interest shall immediately take effect : but if 
tlic remainder had been to B. from and after the expira- 
tion of tile said three years, or from and after the expira- 
tion of the said time, in this case B.'s interest will not 
coninience till the time is fully elapsed, whatever may 
become of A's term.'^ 

iiiriiifiiis to Tenant for term of years hath, incident to, and insepa- 

ipiiaiity for •' ^ 

)eai8. rable irom Ins estate, unless by special agreement, the 
same estovers, which we formerly observed’ that tenant 
for life was entitled to; that is to say, house-bote, fire- 
bote, plough-bote, and hay-bote terms which have been 
already explained." 

[ 145v] With regard to emblements, or the profits of lands 

Kiniiicmciiij; sowcd by tenant for years, there is this difference between 
him and tenant for life : that where the term of tenant for 
years depends upon a certainty, as if he holds from mid- 
summer for ten years, and in the last year he sows a crop 
of corn, and it is not ripe and cut before midsummer, the 
end of his term, the landlord shall have it, except there be 
a custom to the contrary for the tenant knew the expira- 
tion of his term, and therefore it was his own folly to sow 

1 Co. Litt. 46. ' Co. Litt. 45. 

•• Co. Litt. 45. " Page 34. 

* Page 136. ’ 1 Doiigl. 201. 
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what he“ never 4;otll^ reap'th€ j^ofit#' of.'^ But whete 
leai^e for years ^depends upon an uncertainty ; as, upon the 
death of the lessor, being himself only tenant for life, or 
being a husbstnd seised in right of his wifej or |f thgterm 
of years be determinable upon a life or livft'; in all these 
cases, the estate for years noe being certainly to ej^ire at 
a time foreknown, but merely by the act of God, the 
tenant, or his executors, shall have the emblements in the 
same manner that a tenant for life or his executors, shall 
be entitled thereto.* Not so, if it determine by the act of 
the party himself ; as if tenant for years does anything 
that amormts to a forfeiture: in which case the emble- 
ments shall go to the lessor, and not to the lessee, who 
hath determined his estate by his own default-^ 

II. The second species of estates not freehold, are j. E«aie« at 
estates at will. An estate at will is where lands and tene- 
ments are let by one man to another, to have and to hold 
at the will of the lessor ; and the tenant by force of this 
lease obtains possession.* Such tenant hath no certain 
indefeasible estate, nothing that can be assigned by him to 
any other; because the lessor may determine his will, 
and put him out whenever he pleases. But every estate 
at will is at the will of both parties, landlord and tenant ; 
so that either of them may determine his will, and quit 
his connections with the other at his own pleasure.® Yet 
this must be understood vvith some restriction. For, if [ 146 ] 
the tenant at will sows his land, and the landlord before 
the corn is ripe, or before it is reaped, puts him out, yet 
the tenant shall have the emblements, and free ingreus, 
egress, and regress, to cut and carry away the profits 
And this for the same reason, upon which all the cases of 
emblements turn ; viz. the point of uncertainty : since the 
tenant could not possibly know when his landlord would 
determine his will, and therefore could make no provision 
against it ; and having sown the land, which is for the 
good of the public, upon a reasonable presumption, the 
law will not suffer him to be a loser by it. But it is 


* Litt. 8. 68. 

* Co. Litt. 56. 
y Co, Litt. 55. 


M 


• Litt. 8. 68. 

'* Co. Litt. 5.’),; 
® Ibid. 56. 
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otherwise, and upon reason equally good, where the tenant 
himself determines the will ; for in this ease the landlord 
shall have the profits of the laud.® 

wiiat !>ti de. What act does, or does not, amount to a determination 

nancy at will, of the will on either side, has formerly been matter of 
great debate in our courts. But it is now, I think, settled, 
that (beside the express deteruiituition of the lessor's 
will, by declaring that ^he lessee shall hold no longer ; 
which must cither be made upon the land,** or notice must 
be given to the lessee®) the exertion of any act of owner- 
sh'i[> by the lessor, as entering upon the premises and 
cutting timber,'' taking a distress for rent and impounding 
it thereon, f-’ or making a fcofiinent, or lease for ye .rs of 
the land to commence immediately any act ol desertion 
by the lessee, as assigning his estate to another, or com- 
mitting waste, which is an act inconsistent with such a 
tenure or, which is iiiafar ovmiiit/t, the death or ovit- 
lawry of either lessor or lessee puts an end to or deter- 
termiiK's the estate at will. 

The law is however careful, that no sadden dcterinina- 
tion of the will by one party shall tend to the manifest 
and unforeseen prejudice of the other. 'I'his appears in 
the case of emblements before mentioned : and, by a 
[ 147 ] parity of reason, the lessee, after the determination of the 
lessor’s will, shall have reasonable ingress and egress to 
fetch away his goods and utensils.'* And, if rent be pay- 
able quarterly or half-yearly, and the lessee determines 
the will, the rent shall be paid to the end of the current 
quarter or half-year.* And, upon the same principle, 
courts of law have of late years leaned as much as possible 
against construing demises, where no certain term is men- 
tioned, to be tenancies at will ; but have rather held them 
to be tenancies from year to year so long as both parties 
please, especially where an animal rent is reserved ; in 
which case they will not suffer either party to deter- 
mine the tenancy even at the end of the year, without 


‘ Co. Litt. 55. 

• 1 Veiitr. 248. 
' Co. Litt, 55. 

* Co. Litt. 57. 


I* 1 Roll. Abr. 860 ; 2 Lev. 88. 
' Co. Litt. 55. 

) 5 Rep. lltij Co. Litt. 57, C2. 
Litt. 8. 60. 

' Salk. 411; I Sid. 339. 
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reasonable notice to the other, which is generally under- 
stood to be six months.^' 

And this leaning has gone so far of late, that some have 
doubted whether an estate at will can now exists but it is 
quite clear that it may be created by the express contract 
of the parties although i^ is also well settled, that 
what was formerly a tenancy* at will by implication, shall 
now be considered a tenancy from year to year, determin- 
able by half a year’s notice, expiring at the end of a 
current year."^ 

There is one species of estates at will, that deserves a 
more particular regard than any other ; and that is, an 
estate held by copy of court roll ; or, as we usually call 
it, a mpyhfjld estate. This, as was before mentioned,^’ was, 
in its original and foundation, nothing better than a mere 
estate at will. Hut, the kindness and indulgence of suc- 
cessive lords of manors having permitted these estates to 
be enjoyed by the tenants and their heirs, according to 
particular customs established in their respective districts ; 
therefore, though they still are held at the will of the lord, 
and so are in general expressed in the court rolls to be, 
yet that will is qualified, restrained, and limited, to be 
exerted according to the custom of the manor. This 
custom, being suffered to grow up by the lord, is looked 
upon as the evidence and interpreter of his will : his will 
is no longer arbitrary and precarious ; but fixed and 
ascertained by the custom to be the same, and no other, 
tliat has, time out of mind, been exercised and declared 
by his ancestors. A copyhold tenant is therefore now 
full as properly a tenant by the custom, as a tenant at 
will; the custom having arisen from a series of uniform 
wills. And therefore it is rightly observed by Calthorpe,^ 
that “ copyholders and customary tenants differ not so 
much in nature as in name : for although some be called 


This kind of lease was in use as 
long ago as the reign of Henry VllI, 
when half a year's notice seems to 
have been rcquiied to determine it, 
(T. 13 Hen. VIH, 15, 16.) 

“ Hithardson v. Lun^i idge, 4 Taunt. 
128. 


® See Mr. J. Coleridge’s note; 
Clayton v. ISlnckey^ 8 T. R, 3 ; 7V?a- 
wii'rw V. Rowlinson, 3 Burr. 1609. 

I* Page y5. 

On Cop) holds, 51, 54. 
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copyholders, some customary, some tenants by the virge, 
some base tenants, some bond tenants, and some by one 
name, and some by another, yet do they all agree in sub- 
stance and kind of tenure : all the said lands arc holden 
in one general kind, that is, by custom and continuance 
of time ; and tlic diversity of their names doth not alter 
tlie nature of their tenure.” 

Tiie interf^st Aliuost cvcry copyliold tenant being therefore thus 

hoiiierr*'’’^ tenant at the will of the lord according to the custom of 
the manor ; \vhich customs diiler as much as the humour 
and temper of the respective ancient lords, (from whence 
we may account for their great variety) sueh tenant, I 
say, may have, so far as the custom warrants, anj other 
of the estates or quantities of interest, which wc have 
hitherto cojisidcred, or may licreafter consider, and hold 
them united with this customary estate at will. A copy- 
holder may, in many manors, be tenant in fecrsimplc, in 
fee-tail, for life, by the curtesy, in dower, for years, at 
sufferance, or on condition : subject however to be 
deprived of these estates upon the concurrence of those 
circumstances which the will of the lord, promulgated by 
immemorial custom, has declared to be a forfeitm’C or 
absolute determination of those interests ; as in some 
manors the want of issue male, in others the cutting 
down timber, the nonpayment of a fine, and the like. 
Yet none of these interests amount to a freehold; for the 
freehold of the whole manor abides alvvays in the lord 
only,'^ who hath granted out the use and occupation, but 
not the corporeal seisin or true legal possession, of certain 
parcels thereof, to these his customary tenants at will. 

The reason of originally granting out this complicated 
kind of interest, so that the same man shall, with regard 
to the same land, be at one and the same time tenant in 
fee simple, and also tenant at the lord’s will, seems to have 

[ 149 J arisen from the nature of villenage tenure ; in which a 
grant of any estate of freehold, or even for years absolutely, 
was an immediate enfranchisement of the villein.® 'I'he 
lords therefore, though they were willing to enlarge the 
interest of their villeins, by granting them estates which 


’■ Litt. s, 81 ; 2 hut. 325, 


^ Miff. c. 2, 8. 28; Litt. s. 201, 5, 6. 
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might endure for their lives, or sometimes be descendible 
to their issue, yet not earing to manumit them entirely, 
might probably scruple to grant them any absolute free- 
hold ; and for that reason it seems to have been contrived, 
that a power of resumption at the will of the lord should 
be annexed to these grants^ whereby the tenants were 
still kept in a state of \'illenage, and no freehold at all was 
conveyed to them in their respective lands : and of course, 
as the freehold of all lands must necessarily rest and abide 
somewhere, the law supposed it still to continue and 
remaiji in the lord. Afterwards, when these villeins 
became modern copyholders, and had acquired by custom, 
a sure and indefeasible estate in their lands, on perform- 
ing their usual services, but yet continued to be stilcd in 
their admissions tenants at the w’ill of the lord, the law 
still supposed it an absurdity to allow, that such as were 
thus nominally tenants at will could have any freehold 
interest ; and therefore continued, and now continues to 
determine, that the freehold of lands so holden abides in 
the lord of the manor, and not in the tenant ; for though 
he really holds to him and his heirs for ever, yet he is 
also said to hold at another’s will. But with regard to 
certain other copyholders, of free or privileged tenure, 
which are derived from the ancient tenants in villein 
socage,‘ and are not said to hold at the will of the lord, 
but only according to the custom of the manor, there is 
no such absurdity in allowing them to be capable of en- 
joying a freehold interest : and therefore the law doth not 
suppose the freehold of such lands to rest in the lord of 
whom they are holden, but in the tenants themselves j” 
who are sometimes called customary freeholders, being [| 150 ] 
allowed to have a freehold interest, though not a freehold 
tenure. 

However, in common cases, copyhold estates are still 
ranked (according to their origin) among tenancies at 
willj though custom, which is the life of the common 
law, has established a permanent property in the copy- 

* See page 98, &c. Litt. 59 ; Co. Copyh. s. 32 ; Cio. Car. 

“ Fitz. Abr. tit. Corone, 310, Cus- 229 , 1 Roll. Abr. 5(;2 ; 2 Ventr. 143 ; 
tom; 12 Bro. Abr. tit. Ctistmn, 2, 17, Carth. 432 ; Lord Rayin. 1225. 

Tenant per Copie, 22 ; 9 Rep. 76; Co. 
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holders, who were formerly nothing' better than bondmen, 
equal to that of the lord himself, in the tenements holden 
of the manor : nay, sometimes even superior ; for we may 
now look upon a eopyholder of inheritance, with a fine 
certain, to be little inferior to an absolute freeholder in 
point of interest, and in other respects, particularly in the 
clearness and security of his title, to be frequently in a 
better situation. 

Where, however, this fine is uncertain and the customs 
of the manor oppressive and ill-defined, it is to be re- 
gretted that greater facilities arc not given for converting 
the lands so burdened into free and common socage. 
Indeed it is well worthy of consideration whetnir the 
gradual enfranchisement of this kind of copyholds would 
not only afford great public benefit, but might he effected 
without prejudice to the interests of all concerned.'' 

ill. An estate at sujf 'ermue^ is where one*conies into 
possession of land by lawful title, but keeps it afterwards 
without any title at all. As if a man takes a lease for a 
year, and, after the year is c.xpired, continues to hold the 
premises without any fresh leave from the owner of the 
estate. Or, if a man niakcth a lease at will, and dies, the 
estate at will is thereby determined ; but if the tenant 
continucth possession, he is tenant at sufferance.'' Hut, 
no man can be tenant at sufferance against the king, to 
whom no laches, or neglect, in not entering and ousting 
the tenant, is ever imputed by law : but liis tenant so 
holding over, is considered as an absolute intruder."' But, 
in the case of a subject, this estate may be destroyed 
whenever the true owner shall make an actual entry on 


^ Bills givirif^ facilities to the en- 
franchisement of copyholds, founded 
on the recommendations in the First 
Report of the Real Property Com- 
missioners, have been introduced 
into Parliament for sijveral years 
past. In the year 1838 these bills 
were referred to a Select Committee, 
which made a report in favour of 
the gradual but entire enfranchise, 
ment of copyholds. A hill, founded 
on this report, was introduced into 
Parliament by the present writer, in 


conjunction with the Athwney Gene- 
ral and Mr. Freshfield, in the year 
18.39, which passed the House of 
Commons, but was postponed by the 
House of Lords, owing to the late 
period at which it was brought up. 
It has been introduced into the House 
of Lords by f.ord Brougham in tlie 
present session (1840), and it is 
hoped and believed that it will not 
close without some legislation on 
this subject. 

Co. Litt. 57. X Jbid» 
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the lands and oust the tenant; for, before entry, ho 
cannot maintain an action of trespass against the tenant 
by sufferance, as he might against a stranger and the 
reason is, I)ccause the tenant being once in by a lawful 
title, the law (which presumes no wrong in any man) will 
suppose him to continue upon a title erjually lawful; 
unless the owner of the land by some jniblic and avowed 
act, such as entry is, will declare his continuance to be 
tortious, or, in common language, wrongful. 

Thus stands the law with regard to tenants by suffer- 
ance ; and landlords are strictly obliged in these cases to 
make formal entries upon tlieir lands,' and recover pos- 
session by the legal process of ejectment ; and at the 
utmost, by the common law, the tenant ^vas bound to 
account for the profits of the land, so by him detained. 
But the landlord may enter and take peaceable possession, 
and the tenant will be liable to an action for any disturb- 
ance. of that possession ; and even if he enter forcibly, 
the tenant cannot complain, except by a criminal proceed- 
ing for a breach of the peace.® And now, by statute 
4 Geo. II. c. 28, in case any tenant for life or years, or 
otlicr person claiming under or by collusion witli such 
tenant, shall wilfully hold over, after the determination of 
the term, and demand made and notice in writing given, 
by him to whom the remainder or reversion of tlic pre- 
mises shall belong, for delivering the possession thereof ; 
such person, so holding over or keeping the otlier out of 
possession, shall pay for the time lie (Ictains the lands, 
at the rate of double their yearly value. By statute 
11 Geo. II. c. 19, in case any tenant, having power to 
determine his lease, shall give notice of his intention to 
<juit the premises, and shall not deliver up the possession 
at the time contained in such notice, he shall thenceforth 
pay double the former rent, for such time as he continues 
in possession. And by statute 1 Geo. IV, c. 87, landlords 
on bringing ejectments, may give notice to tenants hold- 
ing ojfer, to appear in term, and on production of the 
lease or agreement, may move for a rule nhi on the tenant 
to enter into a recognizance for costs ; and on the rule 

T Co. Liu. r,;. 

* S Mod. d84 
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• Taunton v. <7ostar^ 7 T. R. 431^ 
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being made absolute, if the tenant shall not conform, judg- 
ment shall be given for the landlord. And it has been 
decided that this last statute extends to a tenancy by 
virtue of an agreement in writing for three months certain,** 
but not to a tenancy from year to year, ivithout any 
written agreement or lease,® nor to a tenancy for years 
determinable on lives, though under a written lease.** 
These statutes have almost put an end to the practice of 
tenancy by sufferance, unless with the tacit consent ^f 
the owner of the tenement. ' 

A more summary proceeding still is given by statute 
1 and 2 Viet. c. 74j when possession is unlawfully held 
over after the determination of the ^nancy, where there is 
no rent, or where the rent docs not exceed 20/. a year. 
In such cases the landlord may give the tenant or occupier 
notice of his intention to proceed to recover possession, 
under the authority of the act, and if the tenant docs not 
appear or fails to show cause why he docs not give pos- 
session, two justices of the peace acting for the district 
may issue a warrant under their hands and seals directing 
the constables to give the landlord possession. 

^ Doe d. Phillips v. Roe, 5 B. & A. 

• Doe d. Bradford v. Roc, 5 B. & ^ Doe d. Pemberton v. Roc, 7 B. & 

A. 771. C. 2. 
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CHAPTER THE ELEVENTH. 

OK ESTATES UPON CONDITION. [ 152 ] 


Besidks the several divisions of estates, in point of Estates uM<m 
interest, which wc have considered in the three preceding 
cliapters, tliere is also another sjK'cies still remaining, 
which is called an estate ripon condition : being such 
whose existence depends upon the happening or not 
happening of some uncertain event, whereby the estate 
may be either originally created, or enlarged, or finally 
defeated.® And these conditional estates 1 have chosen to 
reserve till last, because they are indeed more properly 
qualifications of other estates, than a distinct species of 
themselves ; seeing that any quantity of interest, a fee, a 
freehold, or a term of years may depend upon these jjro- 
visional restrictions. Estates then upon condition, thus 
understood, are of two sorts : I. Estates upon condition ofiwosoru. 
implied: II. Estates upon condition expressed: under 
which last may be included. 111. Estates held in vadio, 
gage, or pledge. IV. Estates by statute merchant or 
statute staple : V. Estates held by elegit. 

1. Estates upon condition implied in law, are where a upon 
grant of an estate has a condition annexed to it insepa- piled, 
rably, from its essence and constitution, although no con- 
dition be expressed in words. As if a grant be made to a 
man of an office, generally, without adding other words ; 
the law tacitly annexes hereto a secret cq|idition, that the 
grantee shall duly execute his office,*' on breach of which 
condition it is lawful for the grantor, or his heirs, to oust [153] 
him, and grant it to another person.? For an office, 
either public or private, may be forfeited by mis-user or 
non-user, both of which are breaches of this implied con 

• Co. Litt. 201. '■ Liu. s. 378. ^ Jb<d. 370. 
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[ 153 ] dition. 1. By mis-mer^ or abuse; as if a judge takes a 
Mis-iispr.and bribe, or a park-keeper kills deer without authority. 2. By 

iiuii-ii»cr. ' ^ i,.«. \ ^ 

non-itser, or negleet ; which in public onices, tliat concern 
the administration of justice, or tlie commonwealth, is of 
itself a direct and immediate cause of forfeiture : but non- 
user of a private office is no cause of forfeiture, unless 
some special damage is proved to be occasioned thereby."* 
For in the one case delay must necessarily be occasioned 
in the affairs of the public, which require a constant atten- 
tion : but private offices not requiring so regular and 
unremitted a service, the temporary neglect of them is 
not necessarily productive of mischief : upon which ac- 
count some special loss must be proved, in order to vacate 
these. Franchises also, being regal privileges in the 
hands of a subject, are held to be granted on the same 
condition of making a proper use of them ; and therefore 
they may be lost and forfeited, like offices, either by abuse 
or by neglect.' 

Thedoctniie Upoii tlic saiuc principle iirocced all the forfeitures 

ot fortfiturc . j? Ti' 11 

ofesutea. wluch aro. givcii by law ot lile estates and others; for any 
acts done by the tenant himself; that are incompatible 
with the estate which he holds. As if tenants for life or 
years enfeoff a stranger in fee simple ; this is, by the 
common law, a forfeiture of their several estates; being 
a breach of the condition which the law annexes thereto, 
i'iz. that they shall not attempt to create a greater estate 
Attaiiidcr on than they thcinsels^cs are entitled to/ So if any tenant 
only eMnnItf for years, for life, or in fee, committed felony, the king, 
Ir Ulmscit!"* in the first instance, and the king or other lord of the fee 
' in the others, is entitled to have their lands, because t[ieir 
cstiite was determined by the breach of the condition 
“ that they should not commit felony,” which the law 
tacitly annexed to every feudal donation; but this will 
now only be to the prejudice of the offender himself ; for, 
first, it was enacted by the 54 Geo. 3, c. 145, that after 
< he passing of that act, no attainder for felony, except in 
ciises of high treason, petit treason or murder, should ex- 
tertd to the disinheriting of any heir, or to the prejudice 
of any ot||cr person than the offender during his natural 


Co. Liu. 233. 
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life ; and still more recently, it was enacted by the 3 & 
4 W. IV, c. 106, s. 10, that after the death of miy person 
attainted, his descendants may inherit.* 

II. An estate on condition expressed in the grant itself, 
is where an estate is granted, either in fee-simple or 
otherwise, with an express (piuiification annexed, whereby 
the estate granted shall either commence, be enlarged, or 
he defeated, upon performance or breach of such qualifi- 
cation or condition.** These conditions are therefore 
cither pieccdent or subsequent. Precedent arc such as 
must happen or be performed before tlie estate can vest or 
he enlarged : subsequent are such, by the failure or non- 
performance of which an estate already vested may be 
deflated. Thus, if an estate for life be limited to A. upon 
his marriage with B., the marriage is a precedent condi- 
tion, and till that happens no estate* is vested in A. Or, 
if a man grant to his lessee for years, that iqion payment 
of a hundred marks within the term, lie shall have the fee, 
this also is a condition precedent, and the fee-simple 
passeth not till the hundred marks be paid.J But if a man 
grant an estate in fee-simple, reserving to himself and 
his heirs a certain rent ; and that, if such rent be not paid 
at the times limited, it shall be lawful for him and his 
heirs to re-enter, and avoid the estate : in this case the 
grantee and his heirs have an estate upon condition sub- 
sequent, which is defeasible if the condition be not strictly 
performed.** To this class may also be referred all base 
fees, and fee-simplcs conditional at the common law.* 
Thus an estate to a man and his heirs, tenants of the 
manor of Dale, is an estate on condition that he and his 
heirs continue tenants of that manor. And so if a per- 
sonal annuity be granted at this day to a man and the 
heirs of his body ; as this is no tenement within the 
statute of Westminster the Second, it remains, as at 
common law, a fee- simple on condition that the grantee 
has heirs of his body. Upon the same principle depend 
all the determinable estates of freehold, which wc men- 
tioned in the ninth chapter : as durante viduitate, ^c . ; 

« And see post. Chap. XVI. 

*■ Co Litt. 201. 

* Show. Pari. Cas. 83, &c. 


[154] 

II. F>»ate on 
(‘ondiiioii 
expressed, 
wiiii’li itMv he 
fiiliur pte- 
ct'dent or 8ub- 
gequcnl. 


J Co. Litt. 217. 
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these are estates upon condition that the grantees do not 
[ l.'^o ] marry, and the like. And, on the breach of any of these 
subsequent conditions, by the failure of these contingen- 
cies ; by the grantee’s not continuing tenant of the manor 
of Dale,* by not having heirs of his body, or by not con- 
tinuing sole j the estates which were respectively vested 
in each grantee arc wholly determined and void. 

DUtinciion A distinction is however made between a condition in 

uitioii in deed deed aiicl a Ivniiation^ wliicli Littleton”^ denominates also 

and a limiu- , • i 

tioii. a condition m law. For when an estate is so expressly 
confined and limited by the words of its creation that it 
cannot endure for any longer time than till the contin- 
gency happens upon which the estate is to fail, this is 
denominated a litnilution : as when land is granted to a 
man, .so long as he is parson of Dale, or while he con- 
tinues unmarried, or until out of the rents and profits he 
shall have made 500/. and the like." In such case the 
estate determines as soon as the contingency hapjiens, 
(Avhen he ceases to be parson, marries a wife, or has 
received the 600/.) and the next subsequent estate, whicli 
depends upon such determination, becomes immediately 
vested, MUthout any act to be done by him who is next in 
expectancy. But when an estate is, strictly speaking, 
upon condition in deed (as if granted expressly upon con- 
dition to be void upon the jjayinent of -10/. by tl>e grantor, 
or so that tin; grantee continues unmarried, or p/'ovided 
he goes to York, &c "), the law permits it to endure beyond 
the time when such contingency happens, unless the grantor 
or his heirs or assigns take advantage of the breach of the 
condition, and make cither an entry or a claim in order to 
avoid the estatc.i’ Yet, though strict words of condition 
be used in the creation of the estate, if on a breach of the 
condition the estate be limited over to a third person, and 
does not immediately revert to the grantor or his repre- 
sentatives, (as if an estate be granted by A. to B., on con- 
dition that within two years B. intermarry with C , and 

on failure thereof then to D. and his heirs) this the law 
# 

♦ 

"■ See. :{80 ; 1 Inst. 284. 

n 10 Rcii. 41. >' Litt. s. 347 ; slat. 32 Hen. VIII, 

• Ibid. 42. 34. 
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construes to be a limitation and not a condition j*) because, 
if it were a condition, then, upon the breach thereof, only 
A. or his representatives could aF'oid the estate by entry ; 
but, when it is a limitation, the estate of B. determines, 
and that of D. commences, and he may enter on tlie lands 
the instant that the failure happens. So also, if a man 
by his will devises land to his heir at law, on condition 
that he pays a sum of money, and for non-payment devises 
it over, this shall be considered as a limitation ; otherwise 
no advantage could be taken of the non-payment, for none 
but the heir himself could have entered for a breach of 
condition. '■ 

A conditional limitation, to which we may here shortly 
advert, partakes of the nature l)oth of a condition and a 
remainder. It is to be observed that at the common l.W, 
whenever either the whole fee or a particular estate, as an 
estate for life or in tail was fi/st limited, no condition or 
other quality could be annexed to tins prior estate, which 
would have the double effect of defeating tlie estate and 
passing the land to a stranger, for as a remainder it was 
void, being an abridgment or defeasance of the estate first 
granted ; and as a condition it was void, as no one but 
the donor or his heirs could take advantage of a condition 
broken ; and the entry of the donor or his heirs unavoid- 
ably defeated the livery upon whicli the remainder de- 
pended. On these principles, it was impossible by the old 
law to limit by deed, if not by will, an estate to a stranger 
upon any event which might abridge or determine an 
estate previously limited. But tlic expediency of such 
limitations, assisted by the revolution effected by the 
Statute of Uses, which has already been adverted to,** at 
length estivblished them, in spite of the maxim of law that 
a stranger cannot take advantage of a condition. These 
limitations have now become frequent, and their mixed 
nature has given them the name of conditional limitations ; 
they so far partake of the nature of conditions, as they 
abridge or defeat the estates previously limited, and tficy 
are so far limitations, as upon the contingency takihg 
effect, the estate passes to a stranger. Such is tlie limi- 
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tation to A., for life, in tail or in fee, provided that ivhen 
[ 156 ] tl- returns from Rome, it shall from thenceforth remain 
to the use of R. in fee.‘ 

oraiiieeon In all tlicse itistaiiccs of limitations or conditions snhse- 

rhndUioii , 4k , , 

iihiy havf an quent. it IS to bo oliscrvcd. that so as the condition, 

♦•Htale of free- \ i i i i 

either express or nnplied, either in deed or in law, 
remains unbroken, the grantee may have an estate of free- 
hold, provided the estate upon which such condition is 
annexed, be in itself of a freehold nature ; as if the ori- 
ginal grant exj)ress either an estate of inheritance, or for 
life, or no estate at all, which is constructively an estate 
for life. For the breach of those conditions being con- 
tingent and uncertain, tliis uncertainty preserves the 
freehold because the estate is capable to last for ever, 
or ftt least for the life of the tenant, supposing the condi- 
tion to remain unbroken. But where the estate is at the 
utmost a chattel interest, which must determine at a time 
certain, and may determine sooner, (as a grant for ninety- 
nine years, provided A., B., and C., or the survivor of 
them, shall so long live) this still continues a mere chattel, 
and is not, by such its uncertainty, ranked among estates 
of freehold. 

wiiatcnnrti- Tlicsc cxpi’css Conditions, if they be impossible at the 

v.iiii. time of their creation, or afterwards become impossible by 
the act of God or the act of the feolfor himself, or if they 
be contrary to law, or repugnant to the nature of the 
estate, are void. Bi any of which cases, if they be condi- 
[ 157 ] tions stibseguenf, that is, to be performed after the estate 
is vested, the estate shall become absolute in the tenant. 
As, if a feoffment be made to a man in fee-simple, on con- 
dition that unless he goes to Rome in twenty- four hours ; 
or unless he marries with Jane S. by such a day ; (within 
which time the woman dies, or the feoffor marries her 
himself) or unless he kills another ; or in case he aliens 
in fee ; that then and in any of such cases the estate shall 
be vacated and determined : here the condition is void, 
and the estate made absolute in the feoffee. For he hath 
by the grant the estate vested in him, which shall not 

* Sfe Fcarn, Cont, Rem. p. 9, 7th 
ed.; Dougl. Rep. 727 , n. ; and Bull. 

Co, LUt. 203 b, n. 
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be defeated afterwards by a condition either impossible, 
illegal, or repugnant.’ But if the condition be precedent, 
or to be performed before the estate vesta, as a grant to a 
man that, if he kills anotlier or goes to Rome in a day, he 
shall have an estate in fee ; here, the void conditron being 
precedent, tlie estate which def ends thereon is also void, 
and the grantee shall take nothing by the grant • for he 
hath no estate until the condition be performed.'’ 

There are some estates defeasible ui)on condition sub- 

* ^ ^ .ire 

sequent, that re(|uirc a more peculiar notice. Such are, 

111. Estates held in /’«///«, in or pledge ; which 
are of two kinds, vivum vadium, or living pledge ; and 
morluum vadium, dead pledge, or mortgage. 

yivurn vadium, or living pledge, is when a man bor- 
rows a sum (suppose l!00/.) of another; and grants him 
an estate, as of 20/. per annum, to hold till the rents and 
profits shall repay the sum so borrowed. 'J'his is an 
estiite conditioned to be void as soon as such sum is 
raised, and is now called a Welsh mortgage.* And in 
this case the land or pledge is said to be living : it sul)- 
sists, and survives the debt ; and, immediately on the 
discharge of that, results l)ack to the borrower.’' But 
mortuum vadium, a dead pledge, or mortgage, (which is and morigaRe. 
muclii more common than the other) is where a man 
borrows of another a specific sum {e. g. 2(X)/.), and grants ] 

him an estate in fee, on condition that if he, tlie mortgagor, nesmi.iKm 
shall repay the mortgagee the said sum of 200/. on a gasi-."*"'' 
certain day mentioned in the deed, that then the mort- 
gagor may re-enter on the estate so granted in pledge ; 
or, as is now the more usual way, that then the mortgagee 
shall reconvey the estate to the mortgagor ; in this case 
the land, which is so put in pledge, is by law, in case of 
non-payment at the time limited, for ever dead and gone 
from the mortgagor ; and the mortgagee’s estate in the 
lands is then no longer conditional, but absolute. But, 
so long as it continues conditional, that is, between the 
time of lending the money, and the time allotted for pay- 
ment, the mortgagee is called tenant in mortgage.* 

' Co. Lilt. 206. 

* I’owcll on Mort. 373 a, 6th ed. 


r Co. Litt. 20r.. 
> Litt. B. 332. 
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' V r ' 

But^ a# Jl' formerly a doubt, “ whether, by taking 
such estate in fee, it did not become liable to the wife's 
' dower, and othe^ incumbrances, of the mortgagee (though 
that doubt has been long ago ’'overruled by our courts of 
equity it therefore became usual to grant only a long 
term of years, by way of mortga^ ; with condition to be 
void on rejjayment of the mortgage-money : which course 
has been since pretty generally continued, principally 
because on the death of the mortgagee such term becomes 
vested in his personal representatives, who alone are 
entitled in eijuity to receive the money lent, of whatever 
nature the mortgage may happen to be. 

As soon as the estate is created, the mortgagee may im- 
mediately enter on the lands 5 but is liable to be dispos- 
sessed, upon performance of the condition by payment of 
the niorlgage-money at the day limited. And therefore 
the usual way is to agree that the mortgagor shall hold the 
land till the day assigned for payment j when, in case of 
failure, whereby the estate becomes absolute, the mort- 
gagee may enter upon it and take jmsscssion, without any 
possibility ai law of being afterwards evicted by the mort- 
gagor, to whom the land is now for ever dead. But here 
the courts of equity interpose : and, though a mortgage be 
thus forfeited, and the estate absolutely vested in the 
mortgagee at the common law, yet they consider the lands 
only as a security for the money advanced, and will there- 
fore enquire into the real value of the tenements compared 
with tlie sum borrowed. And, if the estate be of greater 
.value than the sum lent thereon, they will allow the mort- 
gagor at any reasonable time to recall or redeem his estate ; 
paying to the mortgagee his principal, interest, and ex- 
penses : for otherwise, in strictness of law, an estate 
worth 1000/. might be forfeited for non-payment of 100/. 
or a less sum. And this reasonable time is now fixed by 
statute,'^ following a long ostablished rule of the courts of 
equity, to be twenty years, from the time at which the 
mortgagee took possession, or from thfe last written ac- 
knowledgment, at the end of which period the mortgagor 

• Litt. s. 357 ; Cro. Car. 191. ' .1 & 4 W. IV c. 2?" s. 28. 

** Hardr.46fi. ' ’ * ** 



CHAP. Xi.] 


OF ESTATES UPON CONHITION. 


177 


will be absolutely barred. This advantage, allowed to 
mortgagors, is called the equity of redemption : and this 
enables a mortgagor to call on the mortgagee, who has 
possession of his estate, to deliver it back and account for 
the rents and profits received, on payment of his whole 
debt and interest ; thereby turning the mortuum into a 
kind of vivum vadium. And tliis e(|uity of redemption 
is considered an actual estate in equity, and has all the 
incidents thereof. Thus it nuiy be mortgaged again, is 
subject to dower and curtesy, and is in almost all respects 
similar to a legal estate. But on the other hand the mort- 
gagee may, when there is a power of sale in tlie deed, 
either compel the sale of the estate, in order to get tlio 
whole of his money immediately ; or else call upon the 
mortgagor to redeem his estate presently ; or, in defaidt 
thereof, to be for ever foreclosed from redeeming the 
same ; that is, to lose his equity of redemption withoul 
possibility of recall. And also, in some cases of fraudu- 
lent mortgages, the fraudulent mortgagor forfeits all 
equity of redemption Avhats(»ever. It is not however 
usual for mortgagees to take possession of the* mortgaged 
estate, uidess wliere the security is precarious, or small ; 
or where tlic mortgagor neglects even the ])ayment of 
interest ; when the mortgagee is frecpiently obliged to 
bring an ejectment and take the land into his own hands, 
in the nature of a pledge, or the 'piy^nus of the Roman 
law ; whereas, while it remains in the hands of the mort- 
gagor, it more resembles their hypofticca^ which was 
where the possession of the thing pledged remained with 
the debtor.® But by stat. 3 & 4 W,1V, c. 27, s. 1, explained 
by stat. 1 Viet. c. 28, it is enacted that mortgagees must 
bring any action or suit to recover the land mortgaged 
within twenty years next after the last payment of any 
part of the principal money or interest secured by 
such mortgage, although more than twenty years may 
have elapsed since the time at which the right to make 
such entry, or bring such action or suit, shall have first 
accrued. And by statute 7 Geo. II, c. 20, after payment 
or tender by .the mortgagor of principal, interest, and 

Stat. 4 & .S W. & M. c. 16, rem contineri diemusy qu(P simul ctiam 
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costs, the niortfj^agcc can maintain no ejectment; l)ut may 
be compelled to rc-assijrn his securities. In Glanvirs 
time, when the universal method of conveyance was by 
livery of seisin or corporal tradition of the huids, no gage 
or pledge of lands was good unless possession was also 
delivered to the creditor ; si non scqnntur ipsius vadii 
traditio^ curia domtni regis hujusmodi privatas conven- 
(iones Uteri non solet for which the reason given is, to 
prevent subse(|uent and fraudulent pledges of the same 
land: cum in tali casn possit eadem I'cs phiriints aliis 

creditorilms turn priiis turn posterius hivadiar!,''^ i\nd 
the frauds which have arisen, since the exchange these 
public and notorious conveyances for more private and 
secret bargains, Juive well evinced the wisdom of our 
ancient law. 

Mortgages arc made, cither in fee, or for a term of 
years. A mortgage in fee is in general a preferable secu- 
rity to a mortgage for a term of years, and since the intro- 
duction of trusts and powers of sale, the advantage is more 
peculiarly striking. Indeed, the only obvious advantage 
to the mortgagee, in a term of years, is that on his 
decease, the lands devolve on his personal representatives, 
who arc also entitled to the benelicial interest in the 
mortgage sum. The latter is also, in general, a less 
expensive security, as a mortgage in fee is noAV almost 
alwa 3 "s eftected by lease and release, and two deeds are 
therefore necessary.^ 

In a mortgage the following clauses are usually intro- 
duced : — The mortgagor conveys the lands to the mort- 
gagee in fee, or for a term of years ; provided that, if the 
mortgage money and interest shall be paid on a particular 
day, usually six months after the conveyance, the deed 
shall be void ; or, according to the more modern form^ 
and particularly if the mortgage is in fee, that the mort- 
gagee will convey the premises to the mortgagor free from 
all incumbrances : the mortgagor tlien covenants that he 
will pay the sum® borrowed and interest, and for title : 

iraditione mula conventionc tenctur, ^ 1. 10, c. 8. 

p'Qpric hypothecs apptllatiunc con^ s Sec aforin of a mortga^^c in fee, 

.tmeri tlicimus, Inst. 1. 4, t. 0, s. 7. Appendix No. III. 



CHAP. XI.] OK BSTATKS UPON CONDITION. 

that is, that he is seised in fee and has good right to con- 
vey, and that if tlie sum borrowed or interest thereon be 
not paid, the mortgagee may enter upon the premises and 
quietly enjoy them, free from all incumbrances whatever ; 
and moreover, that if this sum and interest be not paid, 
then that he, the mortgagor, will do any otlier act for 
assuring the lands to the mortgagee tluit he may require- 
Then follows a proviso for quiet enjoyment by the mort- 
gagor until default shall be made in the payment of the 
mortgage money and interest, 'riiesc are Uie clauses that 
are usually introduced. But of late a power is Ircquently 
given to the morlgagee to sell the mortgaged premises, if 
default in payment of the money he made : and if they 
consist of houses or buildings, provisions for insurance 
and for repairing should be inserted, to indemnify the . 
mortgagee for their loss, or to preserve their value, and 
under them he may himself insure or repair ; and the 
mortgagor cannot redeem without paying the sums so 
advanced, together with the mortgaged debt.*' The mutual 
interest will be attended to by giving the mortgagor 
power to lease, which, of him.self, he cannot*' e.xercise 
with effect, being a tenant for years, until default is made 
in payment of the money, and a tenant by sufferance 
afterwards ;* but this power may also lie given to the 
mortgagee. When a power of sale enalding the mortgagee 
to sell the premises is introduced, the mortgagee may 
neglect his other remedies and exercise his powcr,J which, 
if the security be sufficient, will give him complete justice 
in his own hands, as he may exercise this power without 
the concurrence of the mortgagor, although notice to him 
is sometimes re([uired.‘' 

IV. A fourth species of estates, defeasible on condition 4. siatutf 
subsequent, are those held by statute merchant and naiu'^trnapie. 
statute staple; which are very nearly related to the 
vivutn vadium before-mentioned, or estate held till the 

^ Gordon v. Graha7n, 7 Vin. Abr. i Clay v. Sharpe^ Sug. Vend. 20 ; 
r>2, pi. 2.'^/ ; Ex paite Hooper ^ and 18 Vcs. 344. 

others^ 1 Mer. 7. Corder v. Morgan ^ Letvisv. Max* 

** Atfrr/i V. //fl//, Doug, 21 ; 3 Kast ham, I Mcr. 172. See a fonn of a 
Rep. 449. morliragr in fee, Append. No. IJK 

* Coote, 328. 
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profits thereof shall discharge a debt liquidated or ascer- 
tained. For both the statute merchant and statute staple 
are securities for money ; the one entered into before the 
chief magistrate of some trading town, pursuant to the 
statute 13 Edw. I, de mercatoribvs, and thence called a 
statute merchant j the other pursuant to the statute 2J 
Edw. Ill, c. 9, before the mayor of the staple, that is to 
say, the grand mart for the principal commodities or man- 
ufactures of the .kingdom, formerly held by act of parlia- 
ment in certain trading towns, from whence this security 
is called a statute staple. They arc both, I say, securities 
for debts acknowledged to be due ; and originally per- 
mitted only among traders, for the benefit of commerce ; 
whereby not only the body of the debtor may be im- 
prisoned, and his goods seized in satisfaction of the debt, 
but also his lands may be delivered to the creditor, till out 
of the rents and profits of them the debt may be satisfied : 
and, during such time as the creditor so holds the lands, 
he is tenant by statute merchant or statute staple. There 
is also a similar security, the recognizance in the nature 
of a statute staple, acknowledged before either of the chief 
justices, or (out of term) before their substitutes, the 
mayor of the staple at Westminster and the Recorder of 
London : whereby the benefit of this mercantile trans- 
action is extended to all the king’s subjects in general, by 
virtue of the statute 23 Hen. Vlll, c. 6, amended by 8 Geo. 
I, c. 2.5, which direct such recognizances to be enrolled 
and certified into Chancery. But these by the statute of 
frauds, 29 Car. II, c. 3, are only binding upon the lands 
in the hands of bona fide purchasers, from the day of their 
enrolment, which is ordered to be marked on the record. 

V. Another similar conditional estate, created by ope- 
ration of law, for security and satisfaction of debts, is 
called an estate by elegit. An elegit is the name of a 
writ, founded on the statute* of Westm. 2.'” by which, 
after a plaintiff had obtained judgment for his debt at law, 
the sheriff gave him possession of one half of the defend- 
ant’s lands and tenements, to be occupied and enjoyed 

1 12 Edw. I. c. 18. See fiirtlierastoan Elegit, Pri- 

vate IVrongs^ ch. 2(k 
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until his debt and damages were fully paid : and, during 
the time he so held them, he was called tenant by elegit, 
and now by stat. 1 & 2 Viet. c. 110, s. 1 1, the whole of 
such lands and tenements may be delivered to such tenant 
by elegit, subject to account in equity for the rents. It is 
easy to observe, that this is also a mere conditional estate, 
defeasible as soon as the debt is levied. But it is remark- 
able, that the feudal restraints of alienating lands, and 
charging them with the debts of the owner, were softened 
much earlier and much more effectually for the benefit of 
trade and commerce, than for any other consideration. 
Before the statute of quia emptoresy'^ it is generally 
thought that the proprietor of lands was enabled to 
alienate no more than a moiety of them : the statute there- 
fore of Westm. 2, permitted only so much of them to be 
affected by the process of law, as a man was capable of 
alienating by his own deed. But by the statute de mer- 
catoribus (passed in the same ycar*^) the whole of a man’s 
lands was liable to be pledged in a statute merchant, for 
a debt contracted in trade ; though only half of them was 
liable to be taken in execution for any other debt of the 
owner. 

I shall conclude what 1 had to remark of these estates 
by statute merchant, statute staple, and elegit, with the 
observation of Sir Edward Coke :p “ These tenants have 
uncertain interests in lands and tenements, and yet they 
have but chattels and no freeholds (which makes them 
an exception to the general rule) “ because though they 
may hold an estate of inheritance, or for life, ut liberum 
tenementwn, until their debt be paid ; yet it shall go to 
their executors : for ul is similitudinary ; and though, to 
recover their estates, they shall have the same remedy (by 
assise) as a tenant of the freehold shall have,i yet it is 
but the similitude of a freehold, and nullum simile est 
idem” This indeed only proves them to be chattel inte- 
rests, because they go to the executors, which is incon- 
sistent with the nature of a freehold : but it does not 


^ 18 Edw. I. 

® 13 Edw. I. 
p 1 Inst. 42, 43. 
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assign the reason why these estates, in contradistinction 
to other uncertain interests, shall vest in the executors of 
the tenant and not the heir ; which is probably owing to 
this : tliat, being a seeurity and remedy provided for 
personal debts due to the deceased, to which debts the 
executor is entitled, the law has therefore thus directed 
their succession; as judging it reasonable, from a prin- 
ciple of natural equity, that the security and remedy 
should be vested in those to whom the debts if recovered 
would belong. For, upon the same principle, if lands be 
devised to a man’s executor, until out of their profits the 
debts due from the testator be discharged, this in-erest in 
the lands shall be a chattel interest, and on the death of 
such executor shall go to his executor because they, 
being liable to pay the original testator’s debts, so far as 
his assets will extend, are in reason entitled to possess 
that fund, out of which he has directed them to be paid. 

r Co. Litt. 42. 
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OK ESTATES IN POSSESSION, REMAINDEK, 
AND REVERSION. 


Iln HEiiTO we liavc considered estates solely with regard 
to their duration, or the qnantiti/ of interest wliicli the 
owners have therein. We are now to consider them in 
another view ; with regard to the time of their enjoyment, 
when the actual pernancy of the profits (that is, the 
taking, perception, or receipt, of tlie rents and other ad- 
vantages arising therefrom) begins. Estates therefore, Ksia'^are 
with respect to this consuienition, may either be in pos- remaindei^or 

. ^ , 1 • 1 reverbloii. 

session, or in expeetaney : and ot expectancies tliere are 
two sorts ; one created by the act of the parties, called 
a remainder ; the other by act of law, and called a re- 
version. 

I. Of estates in possession, (which arc sometimes called ' E»iate«iii 
estates executed, whereby a present interest passes to and 
resides in the tenant, not depending on any subsequent 
circumstance or contingency, as in the case of estates 
executory) there is little or nothing puculiar to be ob- 
served. All the estates Ave have hitherto spoken of are of 

this kind ; for, in laying down general rules, we usually 
apply them to such estates as are then actually in the 
tenant’s possession. But the doctrine of estates in expec- 
tancy contains some of the nicest and most abstruse 
learning in the English law. These will therefore require 
a minute discussion, and demand some degree of attention. 

II. An estate then in remainder may be defined to be [ 164 ] 
an estate limited to take effect and be enjoyed after another n- Bsiaies in 

, . , reniuiiiler, 

estate is determined As if a man seised in fee- simple 
granteth lands to A. for twenty years, and, after the de- 
termination of the said term, then to B. and his heirs for 
ever : here A. is tenant for years, remainder to B. in fee. 



OF ESTATES IN IIEMAINDEII. [CHAI'. XII. 


184 . 


ShllUllt uses. 


In the first place, an estate for years is created or carved 
out of the fee, and given to A. ; and the residue or re- 
mainder of it is given to B. But both these interests are 
in fact only one estate ; the present term of years and the 
remainder afterwards, when added together, being equal 
only to one estate in fee.® They are indeed different parts, 
but they constitute only one whole : they are carved out 
of one and the same inheritance : they are both created, 
and may both subsist, together ; the one in possession, the 
other in expectancy. So if land be granted to A. for 
twenty years, and after the determination of the said term 
to B. for life ; and after the determination of B.’s estate 
for life, it be limited to C. and his heirs for ever : this 
makes A. tenant for years, with remainder to B. for life, 
remainder over to C. in fee. Now here the estate of 
inheritance undergoes a division into three portions : there 
is first A.’s estate for years carved out of it; and after 
that B.’s estate for life ; and then the whole that remains 
is limited to C. and his heirs. And here also the first 
estate, and both the remainders, for life and in fee, are 
one estate only : being nothing but parts or portions of one 
entire inheritance ; and if there were a hundred remain- 
ders, it would still be the same thing ; upon a principle 
grounded in mathematical truth, that all the parts are 
eipial, and no more than eipial to the whole. And at 
common law, no remainder can be limited after grant of 
an estate in fee simple because he that is tenant in fee 
hath in him the whole of the estate : a remainder there- 
fore, which is only a portion or residuary part of the 
estate, cannot be reserved after the Avhole is disposed of. 
But under the statute of uses a remainder may in effect 
be limited after the grant of a fee simple. Thus a limita- 
tion may be made to the use of B. and his heirs, but upon 
the happening of a particular event, then to the use of C. 
and his heirs, and on the happening of the event, the 
lands w'ill go over to C. and his heirs. This limitation 
would have been void at common law, and can only take 
effect under the statute of uses, under the name of a 
springing or shifting use.® 

* Co. Litt. 143. 

^ Plowd. 29 ; Vaugli. 269. 
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Thus much being premised, we shall be the better 
enabled to comprehend the rules that are laid down by 
law to be observed in the creation of remainders, and the 
reasons upon which those rules are founded ; and in 
laying down those rules care must be taken to distinguish 
between what may be done at common law, and what 
under the statute of uses. 

I . And, first, there must necessarily be some particular 
estate, precedent to the estate in remainder.** As, an 
estate for years to A., remainder to B. for life ; or, an 
estate for life to A., remainder to B. in tail. This pre- 
cedent estate is called the particular estate, as being only 
a small part, or particular of the inheritance ; the residue 
or remainder of which is granted over to another. The 
necessity of creating this preceding particular estate, in 
order to make a good remainder, arises from this plain 
reason ; that remainder in strictness is a relative expres- 
sion, and implies that some part of the thing is previously 
disposed of ; for where the whole is conveyed at once, 
there cannot possibly exist a remainder ; but the interest 
granted, what ever it be, will be an estate in possession. 

An estate created to commence at a distant period of 
time, without any intervening estate, is therefore strictly 
no remainder ; it is the whole of the gift, and not a resi- 
duary part. And such future estates can only at the 
common law be made of chattel interests, which were 
considered in the light of mere contracts by the ancient 
law,® to be executed either now or hereafter, as the con- 
tracting parties should agree : but an estate of freehold 
must be created to commence immediately. For it is a rule 
of the common law, that an estate of freehold cannot be cre- 
ated to commence in futuru ; but it ought to take effect 
presently either in possession or remainder d because at 
common law no freehold inlands could pass without livery 
of seisin j which must operate either immediately, or not 
at all. It would therefore be contradictory, if an estate, 
whiclr is not to commence till hereafter, could be granted 
by a conveyance which imports an immediate possession. 
Iherefore, though a lease to A. for seven years, to com- 


" Co. Litt. 49 ; Plowd. 25. 
' Raym. 151. 


^ 5 Hep. 94. 
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mence from next Michaelnitis, is good ; yet a conveyance 
to B. of lands^ to hold to him and his heirs for ever from 
the end of three years next ensuing, is void at common 
law. So that when it is intended to grant an estate of 
freehold, whereof the enjoyment shall be deferred till a 
future time, it is necessary to create a previous particular 
estate, which may subsist till tliat period of time is com- 
pleted ; and for the grantor to deliver immediate posses- 
sion of tlie land to the tenant of this particular estate, 
which is construed to be giving possession to him in re- 
mainder, since his estate and that of the particular tenant 
arc one and the same estate in law. As wdiere one leases 
to A, for three years, with remainder to B. in fee, and 
makes livery of seisin to A. ; here by the livery the free- 
hold is immediately created, and vested in B., during the 
continuance of A.’s term of years. The whole estate 
passes at once from the grantor to the grantees, and the 
remainder-man is seised of his remainder at the same time 
^that the termor is possessed of his term. The enjoyment 
of it must indeed be deferred till hereafter ; but it is to 
all intents and purposes an estate commencing in prcc-- 
senti^ though to be occupied and enjoyed in futuro. 
tjiuierthe But Under the statute .of uses an estate may be limited 
an e»iate may to commciicc XU jatux'o. 1 luis, II a mail covciiaiit to 
futuro. stand seised to the use of the heirs of his own body, or to 
the use of another after his own deatfi, or if he bargain 
and sell his lands after seven years, in each of these cases 
the grant is good, and until the event takes place the use 
results to the grantor. But in conveyances operating by 
way of transmutation of possession, it is necessary that a 
present seisin should be transferred in order to serve the 
resulting use. Thus if a fcolfment or lease and release be 
made to J. S. and his heirs, to commence four years from 
thence, or after the death of the grantor, the limitation of 
the use to J, S. is good ; for during the four years or the 
life of the grantor it will result and be executed. But if 
the conveyance had been to J. S. and his heirs, after the 
death of the grantor, to the use of J. S. and his heirs, it 
would have been void, because it is the grant of an estate 
of freehold to commence in fntux'o.^ 

* Siind. Ubcs, 4lh edit, 
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The Real Property Commissioners propose to abolish j,, 

this distinction between the rule of the common law.and tcuKion .>f 
the rule under the statute of uses, and to enact that estates 
may at common laAV be conveyed or cieatcd to commence 
at a future time, whether cer* .in or uncertain.’* If this be 
done, the first rule laid down by Black stone will so far as 
it relates to future estates be abolished, and in effect a 
remainder may then be created witliout any particular 
estate to support it. 

As no remainder can in strictness be created, without what psiatr 

will Slippolt 

such a precedent particular estate, therefore the particular a lemaiiider. 
estate is said to support the remainder. But a lease at 
will is not held to be such a particular estate as will sup- 
port a remainder over.’ For an estate at null is of a nature 
so slender and precarious, that it is not looked upon as 
a portion of the inheritance ; and a portion must first be 
taken out of it, in order to constitute a remainder. Be- 
sides, if it be a freehold remainder, livery of seisin must 
at common laxv be given at the time of its creation ; and^ 
the entry of the grantor, to do this, determines the estate 
at will in the very instant in which it is made •) or, if the [ 167 ] 
remainder be a chattel interest, though perhaps the deed 
of creation might operate as a future contract, if the 
tenant for years be a party to it, yet it is void by Avay of 
retnabider : for it is a separate independent contract, dis- 
tinct from the precedent estate at will ; and every remain- 
der must be part of one and the same estate, out of which 
the preceding particular estate is taken.'* And hence it iruic pani- 
is generally true, that if the particular estate is void in its he void, the 
creation, or by any means is defeated afterwards, the Will be de- 
remainder supported thereby shall be defeated also as 
whei’c the particular estate is an estate for the life of a 
person not in essej”' or an estate for life upon condition, 
on breach of which condition the grantor enters and voids 
the estate in cither of these cases the remainder over is 
void. 

2. A second rule to be observed is this ; that the re- 2- The re- 

^ iiiaitidcr Djuit 

See 3rd Real Property Rep. 

’ H Rep. 75. 

’ Dyer, 18. 

^ Raym, 151. 


1 Co. Litt. 298. 
m 2 Roll. Abr. 415. 
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niainder must commence or pass out of the grantor at the 
tiine^ of the creation of the particular estate.® As, where 
there is an estate to A. for life, with remainder to B. in 
fee ; here B.’s remainder in fee passes from the grantor at 
the same time that seisin is delivered to A. of his life 
estate in possession. And it is this which induces the 
necessity at common law of livery of seisin being made on 
the particular estate whenever a freehold remainder is 
created. For, if it be limited even on an estate for years, 
it is necessary that the lessee for years should have livery 
of seisin, in order to convey the freehold from and out of 
the grantor; otherwise the remainder is void.P Net that 
the livery is necessary to strengthen the estate for years ; 
but, as livery of the land is requisite to convey the freehold, 
and yet cannot be given to him in remainder without in- 
fringing the possession of the lessee for years, therefore 
the law allows such livery, made to the tenant of the 
particular estate, to relate and inure to him in remainder, 
as both are but one estate in law.'i But this rule, although 
undoubted at common law, it is to be oTiserved, does not 
apply to limitations wliich take elfect under the statute of 
uses. Thus if A. covenant to stand seised to the use of 
B. after his own death, this will be in eflect a valid re- 
mainder. 

3. A third rule respecting remainders is this ; that the 
remainder must vest in the grantee during the continuance 
of the particular estate, or eo instanti that it determines.'' 
As, if A. be tenant for life, remainder to B. in tail; here 
B.’s remainder is vested in him, at the creation of the par- 
ticular estate to A. for life ; or, if A. and B. be tenants 
for their joint lives, remainder to the survivor in fee ; here 
though during their joint lives, the remainder is vested in 
neither, yet on the death of either of them, the remainder 
vests instantly in the survivor ; wherefore both these are 
good remainders. But, if an estate be limited to A. for 
life, remainder to the eldest son of B. in tail, and A. dk 
before B. hath any son ; here the remainder will be void, 
for it did not vest in any one during the continuance, nor 


" Lilt. 8. 671 ; Plowil. 25. 
p Lilt. »• 60. 


^ Co Lilt. 49. 
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at the determination of the particular estate; and even 
supposing that H. should afterwards have a son, he n^iall 
not take by this remainder ; for, as it did not vest at or 
before the end of the particular estate, it never can vest at 
all, but is gone for ever." And this depends upon the prin- 
ciple before laid down, that the precedent particular 
estate and the remainder, arc one estate in law ; they 
must therefore subsist and be in esse at one and the same 
instant of time, either during the continuance of the first 
estate or at the very instant when that determines, so that 
no other estate can possibly come between them. For 
there can be no intervening estate between the particular 
estate, and the remainder supported thereby the thing 
supported must fall to the ground, if once its support be 
severed from it. 

It is upon these rules, but principally the last, tliat the 
doctrine of co7itingent remainders depends. For remain- 
ders are either vested or contingent. Vested remainders 
(or remainders executed, whereby a present interest passes 
to the party, though to be enjoyed in futuro) arc where 
the estate is invariably fixed, to remain to a determinate 
person, after the particular estate is spent. As if A. be 
tenmit for twenty years, remainder to B. in fee; here 
B.’s is a vested remainder, which nothing can defeat or 
set aside. 

Contingent or executory remainders (whereby no pre- 
sent interest passes) are where the cst.ate in remainder is 
limited to take effect on an event or condition whicli may 
never happen or be performed, or which may not happen 
or be performed till after the determination of the preced- 
ing particular estate;*' whereas a vested remainder is where 
there is a present capacity of taking effect in possession 
if the particular estate were to determine By these rules 
every remainder should be tried, to ascertain whether it 
be vested or contingent. 

Contingent remainders may be limited to a dubious 
and uncertain person. As if A. be tenant for life, with 
remainder to B.’s eldest son (then unborn) in tail ; this is 

“ Feame Cent. Rem. p. 3, 215, 
7tU edit. 
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R contingent rcniaiiuler, for it is uncertain whetlier B. 
wi^have a son or no ; but the instant that a son is born, 
the remainder is no longer contingent, but vested. 
I'hough, if A. had died before the contingency happened, 
that is, before B.’s son was born, the remainder would 
have been absolutely gone ; for the particular estate was 
determined before the remainder could vest. Nay, by 
the strict rule of law, if A, were tenant for life, remainder 
to his own eldest son in tail, and A. died without issue 
born, but leaving his wife eiistcnt or big with child, and 
after In's death, a posthumous son was born, this son 
could not take the land, by virtue of this remainder ; for 
^ the particular estate determined before there was any 
Pnsiiimm.li* person in esse, in whom the remainder could vest.* But, 
imumi'er fCHicdy this liurdshij), it is enacted by statute 10 & 1 1 
W. 111., c. 16, that posthumous children shall be capable 
of taking in remainder, in the same manner as if they had 
been born in their father’s lifetime; that is, the remainder 
is allowed to vest in them, while yet in their mother’s 
womb.y 

mi a'pusl? species of contingent remainders, to a person not 

in being, must howevci', according to Blackstone, be 
limited to some one, that may by common possibility, or 
poteniia propin(jna, be in esse at or before the particular 
estate determines.' As if an estate be made to A. for life, 

[ 1/0 ] remainder to the heirs of B. ; now, if A. dies before B., 
the remainder is at an end ; for during B.’s life he has no 
heir, 7temo est haeres viventh : but if B. dies first, the 
remainder then immediately vests in his heir, who will be 
entitled to the land on the death of A. This is a good 
contingent remainder, for the possibility of B.’s dying 
before A. is poteniia pi'opinqua, and therefore allowed in 
law'.® But a remainder to the right heirs of B. (if there 
be no such iierson as B. in esse) is void.*^ For here there 
must two contingencies happen ; first, that such a person 
a^B. shall be born ; and, secondly, that he shall also die 
during the continuance of the particular estate; which 
make it potentia reinotissmxa, a most improbable possi- 

X ;? Rep. 20. 

y Salk. 228 ; 4 Mod. 282. 

* 2 Rep, 51. 


* Co. Liu. 378. 
I* Hobb. 33. 
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bility. A remainder to a man’s eldest son, who hath 
none (we have seen) is good;. for by common possibility, 
he may have one ; but if it be limited in particular to his 
son John, or Richard, it is bad, if he liave no son of that 
name ; for it is too remote a possibility that he sliould 
not only have a son, but a son of a particular name." A 
limitation of a remainder to a bastard before it is born, is 
not good for though the law' allows the possibility of 
having bastards, it presumes it to be a very remote and 
improbable contingency. Thus may a remainder be con- 
tingent, on account of tlic uncertainty of the person w'ho 
is to take it. 

But this doctrine of a possibility on a possibility being 
void, although derived fz'om Lord Coke,*^ seems of late to 
be considered untenable. Mr. Preston considers it (juaint 
and unintelligible, and is of opinion that a remaindc'r to 
an unborn son of a particular name would be valid and 
Mr. Butler says that at any rate the doctrine must not be 
understood in too large a sense, and cites the case of 
Jlontledge v, Dorril,^ where, so far as conceriis personal 
estate, it was disregarded. It should be also remarked 
that a limitation to a bastard, of which a particular woman 
is pregnant, is valid.*^ 

A remainder may also be contingent, where the person 
to whom it is limited is fixed and certain, but the event 
upon which it is to take effect is vague and uncertain. 
The instance of this rule given by Blackstone is where land 
is given to A. for life, and in case B. survives him, then 
with remainder to B. in fee; here, he says, B. is a certain 
person, but the remainder to him is a contingent remain- 
der, depending upon a dubious event, and the uncertainty of 
his surviving A. During the joint lives of A. and B. it is 
contingent ; and if B. dies first, it never can vest in his 
heirs, but is for ever gone ; but if A. dies first, the re- 
mainder to B. becomes vested. But this is not a correct 
instance of a contingent remainder, as although in its 


• 5 Rep. 61. 

•> Cro. Eliz. 509. 

' Co. Lilt. 21 b. 184 a. 
•* 1 Prest. Abs. 129, 


• 2 Ves. jiin., 357 ; But!. Fenrne, 
n. (i), p. 261, 7 til edit. 

^ Gordon v. Gordon ^ 1 Meriv. 141 ; 
Dawson v. Dawson^ 6 Mad. & Geld. 
2U2. 
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terms contingent, it is in fact a limitation of the land to A. 
for life, remainder to B. in/ee; and if A.’s estate is deter- 
mined, there is a present capacity in H. to take the remain- 
der.« But where there is a limitation to A. for life, 
remainder to B. after the death of J. S., or when a third 
person returns from Borne ; in the first case, if the tenant 
for life sliould die before the death of J. S., or before the 
person returns from Rome, B. would not take.*' These, 
therefore, are contingent remainders, depending on an 
uncertain event. 

[ 171 ] Contingent remainders of either kind, if they amount 
coiiiiiiKciit to a freehold, cannot be limited on an estate for ^x’ars, or 
any other particular estate, less than a freehold. Ihus 
fieiiiuiJ: if land be granted to A. for ten years, witli remainder in 

fee to the right heirs of B., this remainder is void but if 
granted to A. for life, with a like remainder, it is good 
For, unless the freehold passes out of the grantor at the 
time when the remainder is created, such freehold re- 
mainder is void : it cannot pass out of him, without vest- 
ing somewhere; and in the case of a eontingent remainder 
it must vest in the particular tenant, else it can vest no- 
where : unless therefore the estate of such particular 
tenant he of a freehold na/ure, tlic freehold cannot vest 
in him, and consequently the remainder is void. But a 
right of entry to an estate of freehold will support a con- 
tingent remainder.J 

Mow coiitiii- Contingent remainders may be defeofed, hv destroyinsr 

Belli reiiiimi. ^ . 

deis iiiaylie or determining tlie particular estate upon which they 
^ ' depend, before the contingency happens whereby they 
become vested.'^ Therefore when there is tenant for life, 
with divers remainders in contingency, he may not only 
by his death, but by feoffment, and also fine or recovery 
(when these assurances existed), by surrender, or other 
methods, destroy and determine his own life-estate, before 
any of those remainders vest, the consequence of which 
is, that he utterly defeats them all. As, ^f there be tenant 
for life, with remainder to his eldest son unborn in tail, 
and the tenant for life, before any son is born, surrenders 

^ Barrington v. Parkhurst^ 3 Atk. ^ Willes, 337. * 1 Rep. 130. 

1.3.'), Willes, 337 ; Fearne, Cont. R. i Fearne Cont, Reno. 286, 7th ed. 
331. MRep. 66, 135. 
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his life-estate, he by that means defeats the remainder in 
tail to his son: for his son jiot being in esse, when the 
particular estate determined, me remainder could not then 
vest ; and, as it could not vest then, by the rules before 
laid down, it never can vest at all. In these cases therefore 
it* is necessary to have trustees appointed to preserve tlie 
contingent remainders; in whom there is vested an estate 
in remainder for the life of the tenant for life, to commence 
when his estate determines. If therefore his estate for 
life determines otherwise than by his death, the estate of 
the trustees, for the residue of his natural life, will then [ 172 ] 
take effect and become a particular estate in possession, 
sufficient tn support the remainders depending in contin- 
gency. This method is said to have been invented by 
Sir Orlando Bridgman, Sir Geoffrey Palmer, and other emi- 
nent counsel, who betook themselves to conveyancing 
during the time of the civil wars ; in order thereby to 
secure in family settlements a provision for the future 
children of an intended marriage, who before were usually 
left at the mercy of the particular tenant for life and 
when, after the restoration, tliose gentlemen came to fill 
the first offices of the law, they supported this invention 
within reasonable and proper bounds, and introduced it 
into general use. But equitable contingent remainders Propoeed m- 
cannot be destroyed by any act of the tenant for life ; and 
the Real Property Commissioners propose" to establish missiou^si 
the same rule witli respect to legal*contingcnt remainders. 

A contingent remainder is not transferrable at law, ex- h«w comin- 
cept by way of estoppel (and for this purpose a fine was llT, maTbe’ 
usually employed, although a deed is sufficient).? "ausferred. 
equity has not adopted this rule of law, and has allow'ed 
contingent remainders to be transferrable, or (which is the 
same thing) capable of being bound by contract. It is 
proposed to abolish this distinction, and to render them 
transferrable at law also." Of course, vested remainders 
may be transferred at present, as well at law as in equity. 

Thus the student will observe how mucli nicety is rc- 

“ See Moor. 486 ; 2 Roll. Abr. i> Due v. Martyn, 8 B. & C. 497 ; 

797, pi. 12 ; 2 Sid. 159 ; 2 Chan. Christmas v. Oliver, 10 B. & C. 181 ; 

Rep. 170. Hensley p. Harden, 2 Sim. & Stu. 5 19 j 

• Third Real Prop. Rep. 2 B. & Ad. 278. 
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quircd in creating and securing a remainder ; and I trust 
he will in some measure ^ the general reasons, upon 
which this nicety is foundeu: It were endless to attempt 
to enter upon the particular subtilties and refinements, 
into which this doctrine, by the variety of cases which 
have occurred in the course of many centuries, has been 
spun out and subdivided : neither are they consonant to 
the design of these elementary disquisitions. I must not 
Executory howcvcr oluit, that in devises by last will and testament, 
(which, being often drawn up when the party is inops 
consilii, are always more favoured in construction than 
formal deeds, which are presumed to be made with great 
caution, fore-thouglit, and advice) in these devises, 1 say, 
remainders may be created in some measure contrary to 
the rules before laid down as existing at common law : 
though our lawyers will not allow such dispositions to be 
strictly remainders 5 but call them by another name, that 
of executory devises, or devises hereafter to be executed, 
whaithey An cxccutory devise is such a limitation of a future 
estate or interest in lauds or chattels, (though in the case 
of chattels it is more properly an executory bequest) as 
the law admits in the case of a will, though contrary to 
the rules of limitation in conveyances at common law.** 
Wherein Uiey It differs from a remainder at common law in three very 
reiDHiiuler. material points : 1 . That it needs not any particular estate 
[ 173 ] support it. 2. That by it a fee-simple or other less es- 
tate may be limited after a fee- simple. 3. That by this 
means a remainder may be limited of a chattel interest, 
after a particular estate for life created in the same. 
Eieciiioryde- J. 'Pile first case happens when a man devises a future 
aiiv particular estate to arise upou a Contingency } and, till that contin- 
^latMo aup- gg,jj.y happens, does not dispose of the fee-simple, but 
leaves it to descend to his heir at law. As if one devises 
land to a feme- sole and her heirs, upon her day of mar- 
riage : here is in effect a contingent remainder with- 
out any particular estate to support it ; a freehold coc^- 
mencing in fultiro. This limitation would be void in a 
deed, which operated by virtue of the common law, 
(although it would be valid in a deed taking effect under 
the statute of uses,) but it is good at common law' in a 
^ Fcarne Ex. Dev. 38(5| 7th cd. ' Fonbl. Eq. voL 2^ p. 86. 
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will, by way of executory devise.* For, since by a devise 
a freehold may pass withoyt corporal tradition or livery 
of seisin, (as it must do, if it passes at all) therefore it 
may commence in fnturo ; because tlie principal reason 
why it cannot commence in ^uturo at common law, is the 
necessity of actual seisin, which alwa 3 ’s operates iii pree- 
senti. And, since it may thus commence in fnturo, there 
is no need of a particular estate to support it ; the only 
use of which is to make the remainder, by its unity with 
the particular estate, a present interest. And hence also 
it follows, that such an executory devise, ndt being a 
present interest, cannot be barred by a recovery, suffered 
before it commences.^ 

2. By executory devise a fee, or other less estate, may Executory 
be limited after a fee. And this happens where a devisor after a fee! 
devises his whole estate in fee, but limits a remainder 
thereon to commence on a future contingency. As if a 
man devises land lo A. and his heirs ; but if he dies before 
the age of twenty-one, then to B. and his heirs : this 
remainder, though void in a deed, which operates by 
virtue of the common law, (although valid, as we have 
seen, by way of springing use,) is good at common law by 
way of executory devise." But in both these species of 
executory devises, the contingencies ought to be such as 
may happen within a reasonable time ; as within one or 
more life or lives in being, or within a moderate term of 
years; for courts of justice will not indulge even wills, so [174] 
as to create a perpetuity, which the law abhors because Executory 
by perpetuities, (or the settlement of an interest, which hrNniuelT** 
shall go in the succession prescribed, without any power um iimc!*^* 
of alienation)" estates are made incapable of answering 
those ends of social commerce, and providing for the 
sudden contingencies of private life, for which property 
was at first established. The utmost length that has been 
hitherto allowed for the contingency of an executory devise 
of either kind to happen in, is that of a life or lives in 
being, and one-and-twenty years afterwards; and the 
ordinary period of gestation, where gestation exists ; but 


• 1 Sid. 153. 

‘ Cro. Jac. 593. 

■ 2 Mod. 289. See antr, p. 184. 
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where gestation does not exist, then for a life and lives in 
being and twenty-one years afterwards only ; but this 
term of twenty-one years may be a term in gross, and 
M'ithout reference to the infancy of any person who is to 
take under such limitation, or of any other person/ 

3. By executory devise a term of years may he given 
to one man for his life, and afterwards limited over in re- 
mainder to another, which could not at law be done by 
deed : for hy law the first grant of it, to a man for life, 
was a total disposition of the whole term ; a life estate 
being esteemed of a higher and larger nature than any 
term of years/ And, at first, the courts were lender, 
even in the case of a will, of restraining the devisee for 
life from aliening the term ; but only held, that in case he 
died without exerting that act of ownership, the remainder 
over should then take place / for the restraint of the power 
of alienation, especially in very long terms, was introduc- 
ing a species of perpetuity. But, soon afterwards, it was 
held,'' that the devisee for life hath no power of aliening 
the term, so as to bar the remainder-man : yet, in order 
to prevent the danger of perpetuities, it was settled” that 
though such remainders may be limited to as many per- 
sons successively as the devisor thinks proper, yet they 
must all be in esse during the life of the first devisee ; for 
then all the candles are lighted and are consuming together, 
and the ultimate remainder is in reality only to that re- 
mainder-man who happens to survive the rest : and it was 
also settled, that such remainder may not he limited to 
take effect, unless upon such contingency as must happen 
(if at all) during the life of the first devisee.® 

But Courts of Equity allow such limitations of a trust 
term, even in a decd."^ And it should be here observed, 
that by the 39 and 40 G. Ill, c. 98, it is enacted that no 
person shall, by any deed, will, or other mode, settle or 
dispose of any real or personal property so that the rents 
and profits may be wholly or partially accumulated for a 

X Uengounhv, Edridge, 1 Sim. 267. ^ 1 Sid. 461, 

Cddellv, Palmer, 10 Bing. 140. Skinn. 341 ; 3 P. Wms. 358. 

y 8 Rep. 95. ^ Wannstrey v. TanfieUi, 1 Cha. 

» Bro. tit. Chattels, 23 ; Dyer, 74. Rep. 16 ; Massenburgh v. /ish, 1 Vern. 

• Dyer, 358; 8 Rep. 96. 234; 1 Fonb). Eq. 214.J 
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longer term than the life of the grantor, or the term of 
twenty-one years after the death of the grantor, or tes- 
tator, the minority of any person who shall be living or 
cn ventre sa mere at the death of the grantor or the 
testator, or the minority oj any persons who would be 
beneficially entitled to the profits under the settlement, if 
of full age. All directions to accumulate rents or interest, 
beyond these periods are void, except for the purpose of 
paying debts, raising portions for children, or touching 
the produce of timber.* 

Thus much for such estates in expectancy as are created 
by the express words of the parties themselves ; the most 
intricate title in the law. There is yet another species, 
which is created by the act and operation of the law itself, 
and this is called a reversion. 

III. An estate in reversio'u is the residue of an estate Kstate in re- 
left in the grantor, to commence in possession after the uta.'”" ’ 
determination of some particular estate grtinted out by 
him.*^ Sir Edward Coke*' describes a reversion to be the re- 
turning of land to the grantor or his heirs after the grant 
is over. As, if there be a gift in tail, the reversion of the 
fee is, without any special reservation, vested in the donor 
by act of law : and so also the reversion, after an estate 
for life, years, or at will, continues in the lessor. For the 
fee-simple of all lands must abide somewhere ; and if he, 
who was before possessed of the whole, carves out of it 
any smaller estate, and grants it away, whatever is not so 
granted remains in him. A reversion is never therefore 
created by deed or writing, but arises from construction 
of law ; a remainder can never be limited, unless by either 
deed or devise. But both are equally transferrable, when 
actually vested, being both estates in prmsenti, though 
taking effect in futnro. 

The doctrine of reversions is plainly derived from the 
feodal constitution. For, when a feud was granted to a 
man for life, or to him and his issue male, rendering 
either rent or other services ; then, on his death or the 
failure of issue male, the feud was determined and resulted [1/6] 
back to the lord or proprietor, to be again disposed of at 

• See Thelussnnv. Woodfurt}, 1 \'es. ' Co. Litt. 22. 

jun. 227 ; 11 Ves. 112. « 1 Inst. 142. 
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his pleasure. And hence the usual incidents to reversions 
are said to be fealty and rent. When no rent is reserved 
on the particular estate, fealty however results of course, 
as an incident quite inseparable, and nu y be demanded as 
a badge of tenure, or acknowledgment of superiority; 
being frequently the only evidence that the lands are 
holden at all. Where rent is reserved, it is also incident ; 
though not inseparably so, to the reversion.^ The rent 
may be granted away, reserving the reversion ; and the 
reversion may be granted away, reserving the rent, by 
special words : but by a general grant of the reversion the 
rent will pass with it, as incident thereunto ; though by 
the grant of the rent generally, the reversion will not pass. 
The incident passes by the grant of the principal, but not 
e converse: for the maxim of law is “ accessorinm non 
ducit, sed sequitur, suunt principale.”^ 

These incidental rights of the reversioner, and the re- 
spective modes of descent, in which remainders very fre- 
quently differ from reversions, have occasioned the law to 
be careful in distinguishing the one from the other, 
however inaccurately the parties themselves may describe 
them. For if one, seised of a paternal estate in fee, makes 
a lease for life, with remainder to himself and his heirs, 
this is properly a mere reversion,^ to which rent and 
fealty shall be incident ; and which shall only descend to 
the heirs of his father’s blood, and not to his heirs general, 
as a remainder limited to him by a third person would 
have done;'* for it is the old estate, which was originally 
in him, and never yet was out of him. And so likewise, 
if a man grants a lease for life to A., reserving rent, with 
reversion to B. and his heirs, B. hath a remainder des- 
cendible to his heirs general, and not a reversion to which 
the rent is incident; but the grantor shall be entitled to 
the rent, during the continuance of A.’s estate.^ 

In order to assist such persons as have any estate in re- 
mainder, reversion, or expectancy, after the death of others, 
against fraudulent concealments of their deaths, it is en- 
acted by the statute 6 Ann. c. 18, that all persons on 


>• Co. Lite. 143. 

' Ibid. 151, 15'.'. 
1 Cro. Eliz. 321. 


k 3 Lev. 407. 
> 1 And. 23. 
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whose lives any lands or tenements are holden, sliall (upon 
application to the court of Chancery and order made there- 
upon) once in every year, if required, be produced to the 
court, or its commissioners } or, upon neglect or refusal, 
they shall be taken to be ac'ually dead, and the person 
entitled to such expectant estate may enter upon and hold 
the lands and tenements, till the party shall appear to be 
living. 

Before we conclude the doctrine of remainders and re- ih* dncirioe 

. . 11 merger. 

versions, it may be proper to observe, that whenever a 
greater estate and a less coincide and meet in one and the 
same person, without any intermediate estate,”* the less is 
immediately annihilated ; or, in the law phrase, is said to 
be merged, that is, sunk or drowned in the greater. Thus, 
if there be a tenant for years, and the reversion in fee - 
simple descends to or is purchased by him, the term of 
years is merged in the inheritance, and shall never exist 
any more. But they must come to one and the same per- 
son in one and the same right ; else, if the freehold be in 
his own right, and he has a term in right of another {en 
auter droit) there is no merger. Therefore, if tenant for 
years dies, and makes him who hath the reversion in fee 
his executor, whereby the term of years vests also in him, 
the term shall not merge ; for he hath the fee in his own 
right, and the term of years in the right of the testator, 
and subject to his debts and legacies. So also, if he who 
hath the reversion in fee marries the tenant for years, there 
is no merger; for he hath the inheritance in his own right, 
the lease in the right of his wife." An estate-tail is an 
exception to this ruft : for a man may have in his own 
right both an estate-tail and a reversion in fee ; and the 
estate-tail, though a less estate, shall not merge in the 
fee." For estates-tail are protected and preserved from 
merger by the operation and construction, though not by [ 1/8 ] 
the express words, of the statute de donis : which opera- .^ouiaMe ta 
tion and construction have probably arisen upon this con- 
sideration ; that, in the common cases of merger of estates 


“ 3 Lev. 437. considers that the position here laid 

“ Plow. 418 ; Cro. .lac. 275; Co. down should be qualified. 

Litt. 338 ; but sea 4 Leon. 37, and • 2 Rep. 61 ; 8 Rep. 74. 

3 Prest. Cour. pp. 273—278, who 
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for life or years by uniting with the inheritance, the par- 
ticular tenant hath the sole interest in them, and hath full 
power at any time to defeat, destroy, or surrender them to 
him that hath the reversion ; therefore, when such an es- 
tate unites with the reversion in fee, the law considers it in 
the light of a virtual surrender of the inferior estate . p But, 
in an estate-tail, the case is otherwise : the tenant for a 
long time had no power at all over it, so as to bar or to 
destroy it, and now can only do it by certain special 
moiles, to be mentioned hereafter it would therefore 
have been strangely improvident to have permitted the 
tenant in tail, by purchasing the reversion in fee, to merge 
his particular estate, and defeat the inheritance of his 
issue : and hence it has become a maxim, that a tenancy 
in tail, which cannot be surrendered, cannot also be merged 
in the fee ; but immediately the issue can no longer be in- 
jured, as in tenancy in tail after possibility of issue extinct, 
the privilege from merger ceases, as also when the possi- 
bility of inheriting by the issue is done away with.’^ It is 
now settled that one term of years may merge in another,® 
and as all terms of years are equal in the eye of the law, a 
term of 1000 years may merge in a term of one year, if 
the latter be the term in reversion. This doctrine is of 
much practical importance, particularly in marriage settle- 
ments, where terms of years are frequently created. 

** Cro. Eliz. ,303. * Hughes v, Robotham, Cro, Eiiz, 

*1 See posty Chap. XXIL 30.3 ; Stephens v. BridgeSy 6 Mad. 66 ; 

^ 3 Prest. Conv. 360 — 363. and see 3 Prest. Conv. 183, 
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CHAPTER THE THIRTEENTH. 

OK ESTATES IN SEVERALTY, JOINT-TENANCY, 
COPARCENARY, anj> COMMON. 

Wb come now to treat of estates, with respect to the num- 
ber and connexions of their owners, the tenants who oc- 
cupy and hold them. And, considered in this view, estates 
of any quantity or length of duration, and whether they 
be in actual possession or expectancy, may be held in four 
diiferent ways ; in severalty, in joint-tenancy, in coparce- 
nary, and in common. 

I . He that holds lands or tenements in severalty or is 
sole tenant thereof, is he that holds them in his own right 
only, without any other person being joined or connected 
with him in point of interest, during his estate therein. 
This is the most common and usual way of holding an 
estate j and therefore u'C may make the same observations 
here, that we did upon estates in possession, as contradis- 
tinguished from those in expectancy, in the preceding 
chapter : that there is little or nothing peculiar to be re- 
marked concerning it, since all estates are supposed to be 
of this sort, unless where they arc expressly declared to 
be otherwise; and that in laying down general rules and 
doctrines, we usually apply them to such estates as are 
held in severalty. 1 shall therefore proceed to consider 
tlie other three species of estates, in which there are always 
a plurality of tenants. 

II. An estate in joint- tenancy is where lands or tene- 
ments are granted to two or more persons, to hold in fee- 
simple, for life, for years, or at will. In consequence of 
such grants an estate is called an estate in joint-tetiancy," 
and sometimes an estate in jointure, which word as well 
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as the other signifies an union or conjunction of interest j 
though in common speech the term jointure^ is now usually 
confined to that joint estate, which by virtue of the statute 
27 Hen. VIII, c. 10, is frequently vested in the husband 
and wife before marriage, as a full satisfaction and bar of 
the woman’s dower .•* 

Who may be Blackstone lays it down, that lands may be granted to 
ill uii. two or more persons as joint tenants in tail 5 but as he 
mentions afterwards, this cannot be unless the donees can 
lawfully intermarry. Thus if lands be limited to two men 
or two women in tail, as to John and Robert, and to the 
heirs of their bodies begotten ; or to Ann and Mary, and 
the heirs of their two bodies begotten : John and Robert, 
in the one case, and Ann and Mary in the other, will have 
a joint estate for the term of their lives, and on the death 
of the survivor, the issue of each shall take a moiety of 
the lands.*^ 

In unfolding this title, and the two remaining ones in 
the present chapter, we will first inquire, how these estates 
may be created ; next, their properties and resjiective m- 
cidents ; and lastly, how they may be severed or destroyed. 
How Joint- 1. The creo/ton of an estate in joint- tenancy depends 
becrMied*’^ OH the wording of the deed or devise by which the tenants 
claim title ; for this estate can only arise by purchase or 
grant, that is, by the act of the parties, and never by the 
mere act of law. Now, if an estate be given to a plurality 
of persons, without adding any restrictive, exclusive, or 
explanatory words, as if an estate be granted to A. and B. 
and their heirs, this makes them immediately joint-tenants 
in fee of the lands. For-the law interprets the grant so 
as to make all parts of it take effect, which can only be 
done by creating an equal estate in them both. As there- 
fore the grantor has thus united their names, the law gives 
Tb* proper- them a thorough union in all other respects. For, 

2. The pro})erties of a joint estate are derived from its 
firimiiel”"' unity, which is fourfold ; the unity of interest, the unity 
which »r«— |.jjg unity of time, and the unity of possession : or, 

in other words, joint-tenants have one and the same in- 
terest, accruing by one and the same conveyance, com- 

h See p«ge 152. 1825 ; Cook v. Cook, 2 Vern. 545, 

Liu. s. 283, s. 286 ; Co. Utt. cit. 2 P. Wm», 530, and p. 204. 
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mencing at one and the same time, and held by one and 
the same undivided possession. 

First, they must have one and the same interest. One 
joint-tenant cannot be entitled to one period of duration 
or quantity of interest in lanas, and the other to a diffe- 
rent j one cannot be tenant for life, and the other for 
years ; one cannot be tenant in fee, and the other in tail.*^ 
But, if land be limited to A. and B. for their lives, this 
makes them joint-tenants of the freehold ; if to A. and B. 
and their heirs, it makes them joint-tenants of the in- 
heritance.® If land be granted to A. and B. for their lives, 
and to the heirs of A. : here A. and B. are joint-tenants 
of the freehold during their respective lives, and A. has 
the remainder of the fee in severalty : or, if land be given 
to A. and B., and the heirs of the body of A. ; here both 
have a joint estate for life, and A. hath a several remainder 
in tail.^ Secondly, joint-tenants must also have an unity 
of title: their estate must be created by one and the 
same act, whether legal or illegal ; as by one and the same 
grant, or by one and the same disseisin.® Joint-tenancy 
cannot arise by descent or act of law ; but merely by 
purchase, or acquisition by the act of the party ; and, 
unless that act be one and the same, the two tenants would 
have different titles ; and if they had different titles, one 
might prove good, and the other bad, which would abso- 
lutely destroy the jointure. Thirdly, when the estates take 
effect under the common law, there must also be an unity 
of time : their estates must be vested at one and the same 
period, as well as by one and the same title. As in case 
of a present estate made to A. and B. ; or a remainder in 
fee to A. and B. after a particular estate ; in either case 

A. and B. are joint-tenants of this present estate, or this 
vested remainder. But if, after a lease for life, the re- 
mainder be limited to the heirs of A. and B. j and during 
the continuance of the particular estate A. dies, which 
vests the remainder of one raoietj? in his heir ; and then 

B. dies, whereby the other moiety becomes vested in the 
heir of B. : now A.’s heir, and B.’s heir, are not joint- 
tenants of tins remainder but tenants in common; for 
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I Unity of 
interest. 


[ 181 ] 


2. Unity of 
title. 


3 . Unity of 
time: in what 
estates it is 
necessary. 


Co. Litt. 188, 
• LiW. 8. 277. 


' Ibid. 8. 285. 
8 Ibid. 8. 278. 
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[ 182 ] 


Unity of po8- 
tessiotu 


Tenancy by 
entireties. 


one moiety vested at one time, and the other moiety 
vested at another.'' But unity of time is not a necessary 
incident to estates taking effect under the Statute of Uses, 
or by executory devise. In these estates the seisin will 
remain in the releasee to uses, or the heir at law until the 
uses arise. Thus where a feoffment was made to the 
use of a man, and such vidfe as he should afterwards 
marry, for the term of their lives, and he afterwards 
married ; in this ease it seems to have been held that the 
husband and wife had a joint-estate, though vested at 
different times because the use of the wife’s estate re- 
mained in the releasee to uses till the intermarriage ; and 
then had a relation back, and took effect from the original 
time of creation. Thus also lands were limited to the fol- 
lowing uses, to A. and B. his wife, for their lives, remainder 
to their first and other sons in tail, remainder to the issues 
female of their bodies begotten. A. had two daughters, 
Anne and Martha. Martha died without issue, and after- 
wards Anne died. And it was held that Anne and Martha 
took as joint-tenants for life, with several inheritances, and 
the time of vesting was thought unimportant.^ And in a 
subsecpient case Lord Thurlow held that the vesting of 
the estate at diflerent times would not prevent joint- 
tenancy.*' Lastly, in joirjt-tenancy there must be an 
unity of possesswi. Joint-tenants arc said to be seised 
per my et per tout, by the half or moiety, and by all; 
that is, they each of them ht.ve the entire possession, as 
well of every parcel as of the tohole} They have not, 
one of them a seisin of one half or moiety, and the other 
of the other half or moiety ; neither can one be exclusively 
seised of one acre, and his companion of another; but 
each has an undivided moiety of the whole, and not the 
whole of an undivided moiety.™ And therefore, if an 
estate in fee be given to a man and his wife, they are 
neither properly joint-tenants, nor tenants in common ; 

<> Co Litt, 188. ' Dyer, 340 ; I Rep. 101. 

J Earl nf Sumex v. Templt, 1 Lord * Lilt. 8. 288 j 0 Kep. 10. 

Raym. 310 ; Oates V. Jachsvn, 2 Stra. ^ Quilibct totum tenet et nihil tenet; 

JJ72. scilicet, totum in coinmuni, et nihil 

>■ Stratton v . Best, 2 Bro. C. C. 233 ; separatum per se. Bract. 1. 5, tr. 5, 
and sec Mogg . v Megg, 1 Meriv. 654. c. 26. 
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for husband and wife being considered as one person in 
law, they cannot take the estate by moieties, but both are 
seised of the entirety, per taut et non per my ; the conse- 
quence of which is, that neither the husband nor the wife 
can dispose of any part without the assent of the other, 
but the whole must remain to the survivor." 

Upon these principles of a thorough and intimate union 
of interest and possession, depend many other conse- 
(|uences and incidents to the joint-tenants’ estate. If two 
joint-tenants let a verbal lease of their land, reserving rent 
to be paid to one of them, it sliall enure to both in respect 
of the joint reversion." If their lessee surrenders his lease 
to one of them, it shall also enure to both, because of the 
privity or relation of their estate.** On the same reason, 
livery of seisin, made to one joint-tenant shall enure to 
both of them and the entry, or re-entry, of one joint- 
tenant is as effectual in law as if it were the act of both.^ 
In all actions also, relating to their joint estate, one joint- 
tenant cannot sue or be sued without joining the other 
and, until very recently, the possession of one joint-tenant 
was the possession of the other or others, but this is 
altered by the 3 and 4 W. IV, c. 27, s 12, by which it is 
enacted, that when any one or more of several persons 
entitled to any land or rents as joint-tenants, have been in 
possession or receipt of the entirety, or more than his or 
their undivided share or shares of such land, or of the 
profits thereof, or of such rent, for his or their own benefit, 
or for the benefit of any person or persons other than the 
person or persons entitled to the other share or shares of 
the same land or rent, such possession or receipt shall 
not be deemed to be the possession or receipt of or by 
such person or persons or any of them. But if two or 
more joint-tenants be seised of an advowson, and they 
present different clerks, the bishop may refuse to admit 
either, becausejneither joint-tenant hath a several right of 
patronage, but each is seised of the whole ; and, if they 
do not both agree within six months, .the right of pre- 

” Litt. s. 665 ; Co. Litt. 187 ; Bro. r Co. Litt. 192. 

Abr. tit. Cu« «n vita. 8 ; 2 Vern. 120 ; < Ibid. 49. 

2LftT.39. ' yiirf. 319, 364. 

“ Co. Litt. 214. * Ibid. 193. 
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sentation shall lapse. But the ordinary may, if he pleases, 
admit a clerk presented hy either, for the good of the 
church, that divine service may be regularly performed : 
which is no more than he otherwise would be entitled to 
do, in case their disagreement continued, so as to incur a 
lapse ; and, if the clerk of one joint-tenant be so admitted, 
this shall keep up the title in both of them ; in respect of 
the privity and union of their estate Upon the same 
ground it is held, that one joint-tenant cannot have an ac- 
tion against another for trespass, in respect of his land,'' 
for each has an equal right to enter on any part of it. 
But one joint-tenant is not capable by himself to do any 
act, which may tend to defeat or injure the estate of 
the other ; as to let leases or to grant copyholds and 
if any waste be done, which tends to the destruction of 
the inheritance, one joint-tenant may have an action of 
waste against the other, by construction of the Statute 
of Westm. 2, c. 22.* So too, though at common law no 
action of account lay for one joint-tenant against another, 
unless he had constituted him his baililf or receiver,^ yet 
now by the statute 4 Ann. c. 16, joint-tenants may have 
actions of account against each other, for receiving more 
than their due share of the profits of the tenements held 
in joint-tenancy, or as is now more usual, may file a bill 
in equity for an account.* 

Thf doctrine From the same principle also arises the remaining 

of survivor- . ^ 

•bip. grand incident of joint estates ; viz. the doctrine of survi- 
vorship : by which when two or more persons are seised of 
a joint estate, of inheritance, for their own lives, or per 
auter vie^ or are jointly possessed of any chattel interest, 
the entire tenancy upon the decease of any of them re- 
mains to the survivors, and at length to the last survivor; 
and he shall be entitled to the wliole estate, whatever it 
be, whether an inheritance or a common freehold only, or 
[ 184 ] even a less estate.® This is the natural and regular con- 
sequence of the union and entirety of their interest. The 
interest of two joint-tenants is not only equal or similar, 

X 2 Inst. 403. 
r Co. Litt. 200, 

* Lortmer v. Lorimer, 5 Mod. 363. 

• Litt. s. 280, 281. 


‘ Co. Litt. 185. 
’ 3 Leon. 262. 
" 1 Leon. 234. 
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but also is one and the same. One has not originai.y a 
distinct moiety from the other , but, if by any subsequent 
act (as by alienation or forfeiture of either) the interest 
becomes separate and distinct, the joint-tenancy instantly 
ceases. But, while it continues, each of two joint tenants 
has a concurrent interest in tne whole ; and therefore, on 
the death of his companion, the sole interest in the whole 
remains to the survivor. For the interest, which the 
survivor originally had, is clearly not divested by the 
death of his companion ; and no other person can now 
claim to have a joint estate with him, for no one can now 
have an interest in the whole, accruing by the same title, 
and taking effect at the same time with his own ; neither 
can any one claim a separate interest in any part of the 
tenements ; for that would be to deprive the survivor of 
the right which he has in all, and every part. As there- 
fore the survivor's original interest in the whole still re- 
mains ; and as no one can now be admitted, either jointly 
or severally, to any share with him therein ; it follows, that 
his own interest must now be entire and several, and that 
he shall alone be entitled to the whole estate (whatever it 
be) that was created by the original grant. 

This right of survivorship is called by our ancient au- 
thors'* the jus accresceudi, because the right, upon the 
death of one joint- tenant, accumulates and increases to 
the survivors ; or, as they themselves express it, pars 
ilia communis accrescit superstitibus de persona in perso- 
nam, us(jue ad ultimam superstitem.'* And this /zAs accres- 
cendi ought to be mutual ; which I apprehend to be one 
reason why neither the King,' nor any corporation,"' can 
be a joint tenant with any private person. For here is no 
mutuality : the private person has not even the remotest 
chance of being seised of the entirety, by benefit of survi- 
vorship ; for the King and the corporation can never die. 

3. We are, lastly, to inquire, how an estate in joint- [ 185 ] 
tenancy may be severed and destroyed. And this may be i”*"'- 

j , ^ tenancy may 

done by destroying any of its constituent unities. 1. That beue»troy«d. 
of time, which respects only the original commencement 

Bract 1. 4, tr. 3, c. 9, sec. 3 j * Co. Litt. 181 b, 190 ; Finch. L. 

Flcta. 1. 3, c. 4. 83. 2 Lev. 12. 
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of the joint -estate, cannot indeed, (being now past) be 
affected by any subsequent transactions. But, 2. The 
joint-tenants’ estate may be destroyed, without any alien- 
ation, by merely disuniting their possession. For joint- 
tenants being seised per my et per tout, every thing that 
tends to narrow that interest, so that they shall not be 
seised throughout the whole, and throughout every part, is 
a severanee or destruction of the jointure. And therefore, 
if two joint- tenants agree to part their lands, and hold 
them in severalty, they are no longer joint-tenants ; for 
they have now no joint interest in the whole, but oidy a 
several interest respectively in the several parts And for 
that reason also, the right of survivorship is by such 
separation destroyed.® J?y common law all the joint- 
tenants might agree to make partition of tlie lands, but 
one of them could not compel the other so to do for, 
this being an estate originally created by tlie act and agree- 
ment of the parties, the law would not permit any one or 
more of them to destroy the united possession without a 
similar universal consent. But by the statutes <31 Hen. 
VIII. c. Land 32 Hen. VIII. c. 32, joint tenants, either of 
inlicritanccs or other less estates, were compellable by writ 
of partition to divide their lands.* However by the 3 4 

W. 1 V, c. 27, s. 36, no writ of partition shall be brought after 
I he 31st of December Ib34 ; and before the writ was thus 
abolished, the usual mode of enforcing a partition which 
is now the only mode, was by bill in equity, praying that 
a commission might issue, under which a partition might 
be effected. 3. I'be jointure may be destroyed by de- 
stroying the unity of title. As, if one joint-tenant alien 
and conveys his estate to a third person, here the joint- 
tenancy is severed, and turned into tenancy in common j*' 
(and in equity a covenant to convey for a valuable consi- 
deration will be sufficient,') for the grantee and the remain- 
ing joint-tenant hold by different titles, (one derived from 
the original, the other from the subsequent grantor) though 


• Co.LUt. 188, f Litt. b. 290. 
e Tims, by the civil law, nemo 
invUus compellitur ad commuuionem, 
(Ff. 12, 6, 26, sec. 4.) And again; 
si non otnne\ qui rem vommunem ha- 


bent ^ ted certi ejr Aw, divider e deside- 
rant ; hoc judicium inter eos accipi 
potest, (Ff. 10, 3, 8.) 
h Litt. a. 292. 

* lirown V, RaindiCf 3 Ves. 257. 
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till partition made, the unity of possession continues. But 
a devise of one’s share by will is no severance of the join- 
ture : for no testament takes effect till after the death of [ 186 ] 
the testator, and by such death the right of the survivor 
* (which accrued at the origiiial creation of the estate, and 
has therefore a priority to the other^) is already vested.'' 

4. It may also be destroyed, by destroying the unity of 
interest. And therefore, if there be two joint-tenants for 
life, and the inheritance is purchased by or descends upon 
either, it is a severance of the jointure though, if an es- 
tate is originally limited to two for life, and after to the 
heirs of one of them, the freehold shall remain in jointure, 
without merging in the inheritance ; because, being cre- 
ated by one and the same conveyance, they are not sepa- 
rate estates (which is requisite in order to a merger) 
but branches of one entire estate."’ In like manner, if a 
joint- tenant in fee makes a lease for life of his share, this 
defeats the jointure for it destroys the unity both of title 
and of^tercst. And, Avhenever or by whatever means the 
jointu™ccascs or is severed, the right of survivorship or 
JUS accrescendi the same instant ceases with it ° %"ct, if 
one of three joint-tenants aliencs his share, the two re- 
maining tenants still hold their parts by joint-tenancy and 
survivorship :P and, if one of three joint-tenants releases 
his share to one of his companions, though the joint-te- 
nancy is destroyed with regard to that part, yet the two 
remaining parts are still held in jointure for they still 
preserve their original constituent unities. But when, by 
any act or event, different interests are created in the 
several parts of the estate, or they are held by different 
titles, or if merely the possession is separated j so that the 
tenants have no longer these four indispensable properties, 
a sameness of interest, an undivided possession, a title 
vesting at one and the same time, and by one and the same 
act or grant; the jointure is instantly dissolved. 

i Jui accrescendi prteferlur ultima " Nihil de rdaccreset eifgui nihil in 
voluntali. Co. Litt. 18.’). re quando jus arcresccrei habet. Co. 

“ litt. 8. 287. See Cli. 24. Litt. 188. 

* Cro. Eliz. 470. p Litt. s. 294. 

"* 2 Rep. 60; Co. Litt. 182. Ibid. s. .304. 

" Litt. 8. 302, 303. • 
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[ 187 ] 1*1 general it is advantageous for the joint-tenants to 

Aiivantanei dissolvc the lointurc ; since thereby the right of survivor- 

Aiid (JUadvaii- , . . i i i i • 

laaes of (H8- ship IS taken away, and each may transmit his own part 

Rolvingtlie , . ^ ^ 

joiiiiu.e. to his own heirs, oometimes however it is disadvantage- 

• • • • ^ ^ 
ous to dissolve the joint estate : as if there be joint-tenants 

for life, and they make partition, this dissolves the join- 
ture ; and, though .before they each of them had an estate 
in the whole for their own lives and the life of their com- 
panion, now they have an estate in a moiety only for their 
own lives merely ; and, on the death of either, the rever- 
sioner shall enter on his moiety.^ And therefore, if there be 
two joint-tenants for life, and one grants away his part for 
the life of his companions, it is a forfeiture for in the first 
place, by the severance of the jointure he has given him- 
self in his own moiety only an estate for his own life ; 
and then he grants the same land for the life of another ; 
which grant, by a tenant for his own life merely, is a for- 
feiture of his estate for it is creating an estate which 
may by possibility last longer than that which he Illegally 
entitled to. ' " 

in. Estates HI *An estate held in coparcenary is, where lands of 
nary. inheritance descend from the ancestor to two or more per- 
sons. It arises cither by common law, or particular cus- 
tom. By common law : as where a person seised in fee- 
simple or in fee-tail dies, and his next heirs are two or 
more females, his daughters, sisters, aunts, cousins, or 
their representatives ; in this case they shall all inherit, 
as will be more fully shewn, when we treat of descents 
hereafter: and these co-heirs are tlien called coparceners-, 
or, for brevity, parceners only." Parceners by particular 
custom are where lands descend, as in gravclkind, to all 
the males in equal degree, as sons, brothers, uncles, &c.'' 
And, in either of these cases, all the parceners put together 
make but one heir ; and have but one estate among them." 

[ 188 ] The properties of parceners are in some respects like 
i'ri)|ierne.i of thosc of joiiit-teiiants j they having the same unities of 
topantiiary. title, ahd possession. They may sue and be sued 

jointly for matters relating to their own lands j* and the 

" Lilt. 8. 241, 242. 

^ Ibifl, s. 265. 

» Co. Lit. 163. 


1 Jones, 55. 

■ 4 Leon. 237. 

‘ Co. Lilt. 252. 


X Ibid. 164. 
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entry of one of them shall in some cases enure as the 
entry of them allJ They cannot have an action of tres- 
pass against each other j but herein they differ from joint- 
tenants, that they are also excluded from maintaining an 
action of waste;* for coparceners could at all times put 
a stop to any waste by writ of partition ; but till the sta- 
tute of Henry VIII. joint-tenants had no such power. 
Parceners also differ materially from joint-tenants in four 
other points : 1. They always claim by descent, whereas 
joint- tenants always claim by purchase. Therefore if In whal par* 
two sisters purchase lands, to hold to them and their 
heirs, they are not parceners, but joint-tenants aiid 
hence it likewise follows, that no lands can be held in 
coparcenary, but estates of inheritance, vvhich are of a 
descendible nature ; whereas not only estates in fee, but 
for life and years, may be held in joint-tenancy. 2. There 
is no unity of time necessary to an estate in coparcenary. 

For if a man hath two daughters^ to whom his estate de- 
scends in coparcenary, and one dies before the other ; the 
surviving daughter and the heir of the other, or, when both 
are dead, their two heirs, are still parceners the estates 
vesting in each of them at different times, though it be 
the same (juantity of interest, and held by the same title. 

3. Parceners, though they have an unity, liuve not an en- 
tirety, of interest. They are properly entitled each to the 
ivhole of a distinct moiety f and of course there is no / m.v 
accreacendi, or survivorship between them ; for each part 
descends severally to their respective heirs, though the 
unity of possession continues. And as long as the lands 
continue in a course of descent, and united in possession, 
so long are the tenants therein, whether male or female, 
called parceners. But if the possession be once severed r jgQ i 
by partition, they are no longer parceners, but tenants in ' 
severity ; or if one parcener alienes hei; share, though no 
partition be made, then are the lands no longer held in 
coparcenary, but in common.^ By the 3 & 4 W. IV, c. 

27, 8. 12, the same provision is made with respect to the 

I* Co. Litt. Ifi4, 174. 

' Ibid. 163, 164. 

'* l,ilt. s. 36y. 

p 2 


y Co. Litt. 188, 243. 

* 2 Inst. 403. 

• Litt. t. 2.54. 
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possession of one coparcener as has already been men- 
tioned with respect to that of a joint tenant.® 

Moiif of Parceners are so called, saith Littleton, because they 

flTfrtima . , . . • 1 , . 

partiiioii. may be constrained to make partition. And he mentions 
many methods of making it f four of which are by con- 
sent, and one by compulsion. The first is, where they 
agree to divide the lands into equal parts in severalty, and 
that each shall have such a determinate part. The second 
is, when they agree to choose some friend to make par- 
tition for them, and then the sisters shall choose each of 
them her part according to seniority of age ; or otherwise, 
as shall be agreed. The privilege of seniority is in this 
case personal ; for if the eldest sister be dead, her Issue 
shall not choose first, but the next sister. Put, if an 
advowson descend in coparcenary, and the sisters cannot 
agree in the presentation, the eldest and her issue, nay 
her husband, or her assigns, shall present alone, before the 
younger.** And the reffeon given is that the former pri- 
vilege, of priority in choice upon a division, arises from 
an act of her own, the agreement to make partition ; and 
therefore is merely personal : the latter, of presenting to 
the living, arises from the act of the law, and is annexed 
not only to her person, but to her estate also. A third 
method of partition, is, where the eldest divides, and then 
she shall choose last ; for the rule of law is, cujus est di- 
visio, alterms est electio. The fourtli method is where the 
sisters agree to cast lots for their shares. And these arc 
the methods by consent. That by compulsion was, where 
I one or more sued out a writ of partition against the others ; 

[ 100 1 but as we have seen the writ of partition is now abolished, 
and the mode of enforcing a partition is by bill in equity.* 
whai I. not There arc some things which are in their nature iinpar- 

capalile of , m, . i o 

inriitioii. time. The mansion-house, common of estovers, common 
of piscary uncertain, or any other common without stint, 
shall not be divided ; but the eldest sister, if she pleases, 
shall have them, and make the others a reasonable satis- 
faction in other parts of the inheritance : or, if that can- 


® See antty p. 208. 
^ Litt. s. 241. 
t Sec. 243 to 264* 


h Co. Litt. 3 Rep. 22. 
‘ See/in/f, 208. 
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not be, then they shall have the profits of the thing by 
turns, m the same manner as they take the advowson.J 
There is yet another consideration attending the estate 
in coparcenary ; that if one of the daughters has had an 
estate given with her in fr nkmarriage by her ancestor, 
(which we may remember was a species of estates-tail, 
freely given by a relation for advancement of his kins- 
woman in marriage'*) in this case, if lands descend from 
the same ancestor to her and her sisters in fee-simple, 
she or her heirs shall have no share of them unless they 
will agree to divide the lands so given in frankmarriage 
in equal proportion with the rest of the lands descending.* 
This mode of division was known in the law of the Lom- 
bards which directs the woman so preferred in mar- 
riage, and claiming her share of the inheritance, mittere 
in confasum cum sororihus, quantum pater aut frater ei 
dederit, qwmdo ambuluverit ad muritum. With us it is 
denominated bringing tliose lan^ into hotchpot which 
term 1 shall explain in the very words of Littleton “ it 
seemeth that this word, hotchpot, is in English a pudding : 
for in a pudding is not commonly put one thing alone, 
but one thing with other things together.” By this house- 
wifely metaphor our ancestors meant to inform us,p that 
the lands, both those given in frankmarriage and those 
descending in fee-simple, should be mixed and blended 
together, and then divided in equal portions among all 
the daughters. But this was left to the choice of the 
donee in frankmarriage ; and if she did not chusc to put 
her lands into liotchpot, she was presumed to be suffi- 
ciently provided for, and the rest of the inheritance was 
divided among her other sisters. The law of hotchpot 
took place then only, when the other lands descending 
from the ancestor were fee-simple ; for if they descended 
in tail, the donee in frankmarriage was entitled to her 
share, without bringing her lands so given into hotchpot.** 
And the reason is, because lands descending in fee-simple 
are distributed by the policy of the law, for the maintenance 

I Co. Litt. 164, 165. "> L. 2, t. 14, c. 15. 

** .Sec page 129. ■' lirittoii, c. 72. 

‘ Bracton, 1. 2, c. 34 ; Litt. s, 266 “ Sec. 267. 

to 273. p Lift. s. 268. 


213 


Wlitre one 
copiirrenri 
h;ts an estate 
in fraiikmai- 
rlagc. 


[191] 


'1 JOiti. 274. 
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of all the daughters ; and, if one has a sufficient provision 
out of the same inheritance, equixl to the rest, it is not 
reasonable that she should have more ; but lands, descend- 
ing in tail are not distributed by the operation of the law, 
but by the designation of the giver, per for mam doni ; it 
matters not therefore how unequal this distribution may 
be. Also no lands, but such as arc given in frankmarriage, 
shall be brought into hotchpot ; for no others are looked 
upon in law as given for the advancement of the woman, 
or by way of marriage-portion.^ And therefore, as gifts 
in frankmarriage are fallen into disuse, 1 should hardly 
have mentioned the law of hotchpot, had not this method 
of division been revived and copied by the statute for dis- 
tribution of personal estates, which we shall hereafter 
consider at large. 

Howcoparce- 'fhe estate in coparcenary may be dissolved, cither by 

liHry insiy be , ^ 

dmiiivcd. partition, which disunites the possession ; by alienation 
of one parcener, which ^isunites the title, and may dis- 
unite the interest ; or by the whole at last descending to 
and vesting in one single person, which brings it to an 
estate in severalty. 

IV. Tenann IV. Tenants in common are such as hold by several and 

ill coiimigii. by unity of posscssioii ; because none 

knoweth his own severalty, and therefore tliey all occupy 
promiscuously.® This tenancy therefore liappcns, where 
there is a unit)^ of possession merely, but perhaps an 
entire disunion of interest, of title, and of time. For, if 
there be tu’o tenants in common of lands, one may hold 
his part in fec-simplb, the other in tail, or for life ; so 

[ 192 ] that tliere is no necessary unity of interest ; one may hold 
by descent, the other by purchase ; or the one by pur- 
chase from A., tlie other by purchase from B. ; so that 
there is no unity of title : one’s estate may have been 
vested fifty years, ti»e other’s but yesterday, so there is no 
unity of time. The only unity there is, is that of posses- 
sion ; and for this Littleton gives the true reason, because 
no man can certainly tell which part is bis own : otherwise 
even this would be soon destroyed. 

How tenancy Tenancy in common may be created, either by the 
inarbe""" destruction of the two other estates, in joint-tenancy and 

created. 0 

' Liu. s. 275. • Ibid, 292. 
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caparcenary, or by special limitation in a deed or will. 
By the destruction of the two other estates, I mean such 
destruction as does not sever the unity of possession, but 
only the unity of title or interest. As, if one of two joint- 
tenants in fee alienes his estate for the life of the alienee, 
the alienee and the other joint-tenant are tenants in com- 
mon ; for they have now several titles, the other joint- 
tenant by the original grant, and the alienee by the new 
alienation and they also have several interests, the former 
joint-tenant in fee-simple, the alienee for his own life 
only. So, if one joint-tenant gives his part to A. in tail, 
and the other gives his to B. in tail, the donees arc tenants 
in common, as holding by different titles, and convey- 
ances." If one of two parceners ^alienes, the alienee and 
the remaining parcener are tenants in common because 
they hold by different titles, the parcener by descent, the 
alienee by purchase. So likewise, if there be a grant t(x 
two men, or two women, and the heirs of their bodies, 
here the grantees shall be joint-tenants of the life-estate, 
but they shall have several inheritances ; because they 
cannot possibly have one heir of their two bodies, as 
might have been’ the case had the limitation been to a 
man and woman, and the heirs of their bodies begotten 
and in this and the like cases, their issues shall be tenants 
in common ; because they must claim by different titles, 
one as heir of A., and the other as heir of B. ; and those 
too not titles by purchase, but descent. In short, when- 
ever an estate in joint-tenancy or coparcenary is dissolved, 
so that there be no partition made, but the unity of 
possession continues, it is turned into a tenancy in com- 
mon. 

A tenancy in common , may also be created by express 
limitation in a deed or will : but here care must be taken 
not to insert words which imply a joint estate ; and then 
if. lands be given to two or more, and it be not joint- 
tenancy, it must be a tenancy in common. The law at 
one time favoured joint-tenancy rather than tenancy in 
common ;* but this favour has of late Been losifig ground 

• Liu. s. 2'J3.‘ 

" Ibid. 295. 

^ Ibul. 309. 
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[ 194 ] 


InddAitatof 
tenancy in 
common* 


even at law/ and in courts of equity the leaning is de- 
cidedly towards tenancy in common.* Land given to two, 
to be holden the one moiety to one, and the other moiety to 
the other, is an estate in common and, if one grants to 
another half his land, the grantor and grantee are also 
tenants in common j** because, as has been before' observed, 
joint-tenants do not take by distinct halves or moieties ; 
and by such grants the division and severalty of the 
estate is so plainly expressed, that it is impossible they 
should take a joint interest in the whole of the tenements. 
But a devise to two persons to hold jointly and severally, 
is said to be a joint tenancy;** because that is necessarily 
implied in the word “ jointly,” the word “ severally” 
perhaps only implying^ the power df partition ; and an 
estate given to A. and B., equally to be divided between 
them, though in deeds it hath been said to be a joint- 
tenancy,' (for it implies no more than the law has 
annexed to that estate, viz. divisibility)^ yet in wills it is 
certainly a tenancy in common because the devisor may 
be presumed to have meant what is most beneficial to both 
the devisees, though his meaning is imperfectly expressed. 
And this nicety in the wording of grants makes it the 
most usual as well as the safest way, when a tenancy in 
common is meant to be created, to add express words of 
exclusion as well as description, and limit the estate to 
A. and B., to hold as teiumts m common, and not as 
jomt-tenants. 

As to the incidents attending a tenancy in common ; 
tenants in common, (like joint-tenants) were compellable 
H)y the statutes of Henry VJIII. before mentioned,** and 
now.bybillin equity, to make partition of their lands; 
which they were not at common law. They properly 
take by distinct moieties, and have no entirety of interest ; 
and therefore there is no survivorship between tenants in 


y Staples V. Maurice y 4 B.C. C. 580, , ^ Ibid, 299, 

arg. Hawes v. Hawes^ 1 Wils. 165. *’ See page 204. 

* Lake V. Cradocky 3 P, Wms. 158 ; Poph. 52. 

jiveling y. Krtipey 19 Ves. 44 ; IHg- “ 1 Equ. Cas. Abr. 291. 

den V. Vcdliety 2 Ves. sen. 258; 3/or- ^ 1 P. Wms. 17.* 

ley V. Hirdy 3 Ves. 631. ^3 Rep. 39; 1 Ventr. 32. 

Litt. s. 298. Page !?08. 
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common. Their other incidents are such as merely arise 
from the unity of possession : and are therefore the same 
as appertain to joint-tenants merely upon that account : 
such as being liable to reciprocal actions of waste, and of 
account j by the statute ofV/estm. 2, c. 22, and 4 Ann. 
c. IG. For by the common law no tenant in common was 
liable to account with his companion for embezzling the 
profits of the estate j' though, if one actually turns the other 
out of possession, an action of ejectment will lie against 
him.^ But as for other incidents of joint-tenants, which 
arise from the privity of title, or the union and entirety 
of interest, (such us joining or being joined in actions, 
unless in the case wlicre some entire or indivisible thing ’ 
is to be recovered)* these are not applicable to tenants in 
common, whose interests are distinct, and whose titles 
are not joint but several. By the 3 and 4 W. IV, c. 27, 
s. 12, the same provision is made with respect to the 
possession of one tenant in common, as has already been 
mentioned with respect to that of a joint-tenant.”' 

Estates in common can only be dissolved two ways. I . •*'”''''^1 

^ d iMconitnon 

By unitint; all the titles and interests in one tenant, by '"ay 

^ ^ ^ solved. 

purchase or otherwise ; which brings the whole to one 
severalty: 2. By making partition between the several 
tenants in common, which gives them all respective 
severalties, For indeed tenancies in common differ in 
nothing from sole estates, but merely in the blending and 
unity of possession. And this finishes our enquiries with 
respect to the nature of estates. 

‘ Co. Litt. l'J9. 

I Ibid. 200. 

‘‘ Litt. s. 311. 


* Co. Litt. 197. 

“ See ante, p. 2J5. 
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CHAPTER THE FOURTEENTH. 

[ 195 ] OF THE TITLE TO REAL PROPERTY in GENERAL. 

foregoing chapters having been principally employed 
in defining the nature of things real, in describing the 
■ tenures by which they may be liolden, and in distinguishing 
the several kinds of estate or interest tiiat may be had 
therein ; I come now to consider, lastly, the title to things 
real, witli the manner of acquiring and losing it. 

Dedniiionof A title is thus defined by Sir Edward Coke," titulus est 
*■ justa causa possidendi id quod nostrum est ; or, it is the 
means whereby ,the owner of lands hathtlie just possession 
of his property. 

There are several stages or degrees requisite to form a 
complete title to lands and tenements. We will consider 
them in a progressive order. 

The lowest 1. Tlic lowcst and iiiost imperfect degree of title con- 
possessiun. sists in tlic mere naked possession, or actual occupation of 
the estate without any apparent right, or any shadow or 
pretence of right, to hold and continue such possession. 
This may happen, when one man invades the possession 
^ of another, and by force or surprise turns him out of the 
Disseniii: occuputioii of liislaiids ; which is termed a disseisin, being 
wbaiitn. 1 deprivation of that actual seisin, or corporal freehold of 
tlie lands which the tenant before enjoyed. Or it may 
happen, that after the death of the ancestor and before the 
[ 196 ] ^1'^ heir, or after the death of a particular tenant 

and before the entry of him in remainder or reversion, a 
stranger may contrive to get possession of the vacant land 
and hold out him that had a right to enter. In all which 
cases, and many others that might be here suggested, the 
wrongdoer has only a mere naked possession, which the 
rightful owner may put an end to, by a variety of legal 


* 1 Inst. 345. 
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remedies.^ But in the mean time, till some act be done by 
the rightful owner to devest this possession and assert his 
title, such actual possession is prima facie evidence of a • 
legal title in the possessor ; and it may, by length of time, 
and negligence of him who hath the right, by degrees ripen 
into a perfect and indefeasible title. Anfl, at all events, 
without such actual possession no title can be completely 
good. 

II. The next step to a good and perfect title is the right 
of posscssio7iy which may reside in one man, while the 
actual possession is not in himself, but in another. For 
if a man be disseised, or otherwise kept out of possession 
by any of the means before-mentioned, though the actual 
possession be lost, yet he has still I'cmaining in him the 
right of possession ; and may exert it whenever be thinks 
proper, by entering upon the disseisor, and turning him 
out of that occupancy which lie has so illegally gained. 

But this right of possession is of two sorts : an apparent 
right of possession, which may be defeated by proving a 
better ; and an actual right of possession, which will vStand 
the test against all opponents. Thus if the disseisor, or 
other wrongdoer, dies possessed of the land whereof he so 
became seised by his own unlawful act, and the same de- 
scends to his heir ; now by the common law the heir hath 
obtained an apparent right, though the actual right of pos- 
session resides in the person disseised, and it was not law- 
ful for the person disseised to devest this apparent right 
by mere entry or other act of his own, but only by an ac- 
tion at law.^^ For, until the contrary was proved by legal 
demonstration, the law would rather presume the right to 
reside in the heir, whose ancestor died seised, than in one [ 19/ ] 
who has no such presumptive evidence to urge in his own 
behalf. Which doctrine in some measure arose from the 
principles of the feudal law, which, after feuds became 
hereditary, much favoured the right of descent ; in order 
that there might be a person always upon the spot to per- 
form the feudal duties and services and therefore, when 
a feudatory died in battle, or otherwise, it presumed always 
that his children were entitled to the feud, till the right 
was otherwise determined by his fellow soldiers and fellow 
tenants, the peers of the feudal court. But if he, who has 

See Private Wrongs, LitU 5 . 385 . Gilb. Ten, IS. 
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the actual right of possc-ssion, puts in his claim and brings 
his action within a reasonable time, and can prove by what 
unlawful means the ancestor became seised, he will then 
by sentence of law recover that possession to which he 
hath such actual right. And it has very recently been 
enacted that no descent cast or discontinuance which shall 
have happened after the 3 1st day of December, 1833, shall 
defeat any right.of entry for the recovery of land.® Yet if 
he who has the actual right of possession omits to bring 
Ins possessory action within a competent time, his adver- 
sary may imperceptibly gain an actual right of possession, 
in consequence of the others’ negligence. And oy this, 
and certain other means, the party kept out of possession 
may have nothing left in him, but what we are next to 
speak of ; viz. 

iheriaiiiuf III. q’he mere right of property,t\\^ jus proprietath, 
without either possession or even the right of possession, 
This is frequently spoken of in our books under the name 
of the juere right, jus rnerwn ; and the estate of the owner 
is in such eases said to be totally devested, and put to a 
right. ^ A person in this situation may have the true ul- 
timate property of the lands in himself: but by the inter- 
vention of certaih circumstances, cither by his own negli- 
gence, the solemn act of his ancestor, or the determination 
of a court of justice, the presumptive evidence of that 
I’ight is strongly in favour of his antagonist ; who has 
thereby obtained the absolute right of iiosscssion. As, in 
the first place, if a person disseised, or turned out of pos.- 
session of his estate, neglects to pursue his remedy within 
• the time limited by law : by this means the disseisor or 

[ 198 ] bis lieirs gain the actual right of possession : for the law 
presumes that either he had a good right originally, in 
virtue of which he entered on the lands in question, or 
that since such his entry he has procured a sufficient title ; 
and, therefore, after so long an acquiescence, the law will 
not suffer his possession to be disturbed without enquir- 
ing into the absolute right of property. Yet, still, if the 
person disseised or his heir hath the true right of property 
remaining in himself, his estate is indeed said to be turned 
into a mere right* but, by proving such his better right 
he may at length recover the lands. Again, if a tenant 
' 3 & 4 W. IV, c. 17, s. 39. ' Co. Litt. 345. 
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in tail discontinued his estate-tail, by alienating the land^ 
to a stranger in fee, and died ; there the issue in tail had 
by the common law no right of possession, independent of 
the right of property : for the law presumed prima facie 
that the ancestor would not disinherit, or attempt to dis- 
iiihcrit, his heir, unless he had power so to do ; and there- 
fore, as the ancestor had in himself the right of possession, 
and had transferred the same to a stranger, the law would 
not permit that possession now to be disturbed, unless 
by shewing the absolute right of property to reside in 
another person. The heir therefore in that case had only 
a 7nere right, and was strictly held to the proof of it, in 
order to recover the lands. But the right of entry, as we 
have seen, will not now be taken away by the discon- 
tinuance of the tenant in tail.^ Lastly, if by accident, 
neglect, or otherwise, judgment was given for cither party 
in any possessory action, (that is, such wherein the right 
of possession only, and not that of property, is contested) 
and the other party had indeed in himself the right of 
property, that was then turned to a mere right ; and upon 
proof thereof in a subseciuent action, denominated a writ 
of right, he should recover his seisin of the lands. But a 
writ of right is now abolished by the #3 & 4 Will, IV, 
c. 27 , s. 36, and by the sa^ic act (s. 2), one period of 
limitation is established for all lands and rents, it being 
enacted that after the 31 st of December, 1833, no person 
shall make an tntry or distress, or bring an action to re- 
cover any land or rent, but within twenty years next 
after the time at which the right to make such entry or 
distress, or to bring such action shall have first accrued to 
some person through whom he claims ; or if such right 
shall not have tberued to any person through whom he 
claims, then within twenty years next after the time 
at which the right to make such entry or distress, or to 
bring such action, shall have first accrued to the person 
making or bringing the same. • Persons under the dis- 
abilities of infancy, lunacy, coverture, or beyond seas, and 
their representatives, are allowed ten years from the ter- 
mination of their disability or death (s. 16) ; butnoentry^ 
action, or distress, shall be brought beyond forty years 
after the right of action accrued (s. 17 )- 
^ See an/e, p. 220. 
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* Thus, if a disseisor turns me out of possession of my 

lands, he thereby gains a mere naked possession, and I 
still retain the right of possession, and right of property . If 
the disseisor dies, and the lands descend to his son, the son 
gains an apparent right of possession ; but I still retain the 
nctnal right both oi possession and property. If before the 
act referred to came into operation, 1 accpiiesced for 
thirty years, without bringing any action to recover pos- 
session of the lauds, the son gained the actual right of 
possession, and I retained nothing but the mere right of 
[ 199 ] even this right of property would fail, or 

at least it would be without a remedy, unless I pursued it 
within the space of sixty years ; and now of twenty, or it 
may be forty years. So also if the father before the 31st 
of Jlecember, 1833, were tenant in tail, and aliened the 
estate- tail to a stranger in fee, the alienee thereby gained 
the right of possession, and the sou had only the mere 
right, or right of property. And hence it followed that 
one man might have the possession, another the right of 
possession, and a third the right of property. For if ten- 
ant in tail infeoffed A. in fee-simple, and died, and B. dis- 
seised A.; B, bad the possession, A. the right of possession, 
and the issue in tail the of property'. A. might re- 

cover the possession against <B. ; and afterwards the issue 
in tail might evict A., and unite in himself the possession, 
the right of possession, and also the right of property ; in 
which union consists — 

IV. A complete title to lands, tenements, and heredita- 
ments. For it is an ancient maxim of tlie law,** that no 
title is completely good, unless the right of possession be 
joined with the right of property : which right is then de- 
nominated a double right, jus duplicaMiu or droit droit. ^ 
And when to this double right the actual possession is also 
united, when there is, according to the expression of 
Fleta,J Juris et seisinee co/ryunctio, then, and then only, is 
the title completely IcgaF 

It should be observed that throughout this chapter the 
actual possession of the lands, means either the personal 
possession of the tenant, or that of his tenant for years or 
at will. 

Mirr. 1. 2, c. 27. ' L. .S, c. l.'i, s. 

i Co. Lilt. 2f(); Bract, 1. 5, tr. 7, c. 5. 



[ 223 ] 


* 

CHAPTER Till. FIFTEENTH. 


01' 1ITLE Bv DESCEN'P. 


The several gradations and stages, requisite to form a 
complete title to lands, tenements, and hereditaments, 
having been briefly stated in the preceding chapter, we 
are next to consider the several manners in which this 
complete title (and therein principally the right of pro- 
perty) may be reciprocally lost and acquired : whereby 
the dominion of things real is either continued or trans- 
ferred from one man to another. And here we must first 
of all observe that (as gain and loss arc terms of relation, 
and of a reciprocal nature) by whatever method one man 
gains an estate, by that same method or its correlative 
some other man has lost it. As where the heir acquires 
by descent, the ancestor has first lost or abandoned his 
estate by his death ; where the lord gains land by escheat, 
the estate of the tenant is first of all lost by the natural or 
legal extinction of all his hereditary blood : where a man 
gains an interest by occupancy, the former owner has 
previously relinquished his right of possession : where one 
man claims by prescription or immemorial usage, another 
man has either parted with his right by an ancient and 
now forgotten grant, or has forfeited it by the supineness 
or neglect of himself and his ancestors for ages : and so, 
in case of forfeiture, the tenant by his own misbehaviour 
or neglect has renounced his interest* in the estate; where- 
upon it devolves to that person who by law may take 
advantage of such default : and, in alienation by. common 
assurances, the two considerations of loss and acquisition 
are so interwoven, and so constantly contemplated together, 
that we never hear of a conveyance, without at once re- 
ceiving the ideas as well of the grantor as the grantee. 


[ 200 ] 
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The methods therefore of acquiring on the one hand, 
and of losing on the other, a title to estates in things real, 
are reduced by our law to two : which are thus laid down 
by Lord Coke,® descent, where the title is vested in a man 
by the single operation of law ; and purchase, where the 
title is vested in him by his own act or agreemetft ', but, 
as will be seen, tlie title by descent is now much narrowed. 

Descent, or hereditary succession, is the title whereby 
a man on the death of Ids ancestor acquires his estate by 
right of representation, as heir at law. An heir, there- 
fore is he upon whom the law casts the estate immediately 
on the death of the ancestor : and an estate, so descending 
to the heir, is in law called the inheritance. 

And it has recently been enacted,’' that in every case 
arising on descents after the 31st of December, 1833, de- 
scent shall be traced from the purchaser, and to the intent 
that the pedigree may never be carried fiirtlier back than 
the circumstances of the case and the nature of the title 
shall require, the person last entitled to the lands shall be 
considered to have been the purchaser thereof, unless it 
shall be proved that he inherited the same ; in which case 
the person from whom he inherited the same shall he con- 
sidered to have been the purchaser, unless it shall be 
proved that he inherited the same ; and in like manner the 
last person from whom the land shall be proved to have 
been inherited, shall in every case be considered to have 
been the purchaser, unless it shall be proved that he in- 
herited the same. By the former law, if a man devised lands 
to a person who was his next heir and his heirs, the de- 
vise was void, and the heir took by descent.® But by 3 & 
4 W. IV, c. 106, s. 3, it is enacted that when any land 
shall have been devised by any testator, wJio shall die 
after the 31st of December, 1833, to the heir or person 
who shall be the heir of the testator, such heir shall be 
considered to have acquired the land as a devisee, and not 
by descent ; and when any land shall have been limited 
by any assurance executed after the 31st of December, 


• Co. Lite. 18 . 

’> 3 & 4 W. IV, c. 106, 8. 2. See, 
as to the construction of this clause , 


Doe d. Blackburn v. Blackburn^ I Moo. 
& Rob. 547, and post^ Chap. XVI. 

Dy. 124, pi. 38, 354, pi. 33; 
Plowd, 545. 
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1833, to the person or to the heirs of the person who shall 
thereby have conveyed the same land, such person shall 
be considered to have acquired the same as a purchaser by 
virtue of such assurance, and shall not be considered to 
have been entitled thereto as his former estate. 

And further, (bv s. 4.) wl m any person shall have ac- when hHr« 

111 1 1 1 * • • 1 

quirccl any land by purchase^ under a limitation to the cUubo under 

heirs, or to the heirs of the body of any of his ancestors, lUf heirs '<.f" 
contained in an assurance executed after the 31st day of tor, the i.ind 
December, 1833, or under a limitation to the heirs or to ah It the all. 
the heirs of the body of any of his ancestors, or under any heeii the piir- 
limitation having the same effect, contained in a will of 
any testator, who shall depart this life after such day ; 
then such land shall descend, and the descent thereof shall 
be traced as if the ancestor named in such limitation had 
been the purchaser of such land. It will be seen therefore 
that the title by descent is now much narrowed. 

The doctrine of descents, or law of inheritances in fee- impngMnrc 
Simple, is still, however, a point of the highest import- ‘‘®* 
ance ; and is indeed the principal object of the laws of real 
property in England. All tlie rules relating to purchases, 
whereby the legal course of descents is broken and al- 
tered, perpetually refer to this settled law of inheritance, 
as a datum or first principle universally known, and upon 
which their subsequent limitations arc to work. Thus a 
gift in tail, or to a man and the heirs of his body, is a 
limitation that cannot be perfectly understood without a 
previous knowledge of tlic law of descents in fee-simple. 

One may well perceive that tliis is an estate confined in 
its descent to such heirs only of the donee, as have sprung 
or shall spring from his body ; but who those heirs are, 
whether all his children both male and female, or the male 
only, and (among the males) whether the eldest, youngest, 
oi: other son alone, or all the sons together, shall be his 
heir ; this is a point, that we must result back to the 
standing law of descents in fee simple to be informed of. 

.In order therefore to treat a matter of this universal [ 202 ] 
consequence the more clearly, I shall endeavour to lay 
aside such matters as will oidy tend to breed embarras- 
ment and confusion in our inquiries, and shall confine 
' myself entirely to this one object. I shall therefore de- 
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Consananini- 
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of 

|8 either 
lineal or cul- 
lateial. 


[ 203 ] 

Lineal coti- 
whal It la. 


What consti- 
Utesi a de- 


dine considering at present who arc, and who arc not, 
capable of being heirs ; reserving that for the chapter of 
escfieuts. I shall also pass over the frequent division of 
descents, into those by custom, statute, and common Into : 
for descents by particular custom, as to all the sons in 
gavelkind, and to the youngest in borough English, have 
already been often'' hinted at, and may also be incidentally 
touched upon again ; but will not make a separate con- 
sideration by themselves, in a system so general as the 
present : and descents by statute or fees tail per formaiu 
<lo/ii, in pursnanee of the statute of Westminster the 
second, have also been already" copiously handled ; and it 
has been seen that the descent in tail is restraint d and 
regulated according to thcM'ords of the original donation, 
and does not cntirelj'^ pursue the common law doctrine of 
inheritance ; which, and which only, it will now be our 
business to explain. 

And, as this depends not a little on the nature of kin- 
dred, and the several degrees of consanguinity, it will be 
previously necessary to state, as brielly as possible, the 
true notion of this kindred or aliance in blood. 

Consanguinity, or kindred, is defined by the writers on 
these subjects to be ‘‘vinculum personnrum ah eodem 
stipite ilescendentium the connexion or relation of 
persons descended from the same stock or common an- 
cestor. 'i'his consanguinity is either lineal, or collateral. 

Lineal consanguinity is that which subsists between 
persons, of whom one is descended in a direct line from 
the other, as between John Stiles (the propositus in the 
table of consanguinity) and his father, grandfather, great- 
grandfather, and so upwards in the direct ascending line; 
or between John Stiles and his son, grandson, great- 
grandson, and so downwards in the direct descending line. 
Every generation, in this lineal direct consanguinity, con- 
stitutes a diiicrent degree, reckoning either upwards or 
downwards ; the fatlier of John Stiles is related to him 
in the first degree, and so likewise is his son ; his grand- 
sire and his grandson in the second ; his great grandsire 
and great grandson in the third. This is the only natural 


^ Sec untet pp. 8iJ, 84 j and Rights of Persons, 1)5, G6, 


® See p. 126, 
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way of reckoning the degrees in the direct line, and 
therefore universally obtains, as well in the civil, ^ and 
canon,8 as in the common law.** 

This doctrine of lineal consanguinity is sufficiently 
plain and obvious ; but it is at the first view astonishing 
to consider the number of lineal ancestors which every 
man has, witliin no very great number of degrees : and 
so many different bloods' is a man said to contain in his 
veins, as he hath lineal ancestors. Of these he hath two 
in the first ascending degree, his own parents ; he hath 
four in the second, the parents of his father and the 
parents of his mother ; he hath eight in the tliird, the 
parents of his two grandfathers and two grandmothers ; 
and by the same rule of progression, he hath an hundred 
and twenty-eight in the seventh ; a thousand and twenty- 
four in the tenth ; and at the twentieth degree, or the 
distance of twenty generations, every man hath above a 
million of ancestors, as common arithmetic will demon- 
strate.^ This lineal consanguinity, we may observe, falls 
strictly within the definition of vinculum liersonarum^ ab [ 204 ] 


' Ff. 38, 10. 10. 

» Decretnly L 4, tit* 14. 

^ Co. Litt. 2.3. 

* Ibid, 12. 

j This will seem surprising to 
those who are unacquainted with the 
increasing power of progressive 
numbers : but is palpably evident 
from the following table of a geo- 
metrical progression, in which the 
first term is 2, and the denominator 
also 2 : or, to speak more intelligibly, 
it is evident, for that each of us has 
two ancestors in the first degree ; 
the number of whom is doubled at 
every remove, because each of our 
ancestors has also two immediate 
ancestors of his own. 

Lineal Number of 

Degrees, Ancestors 

1 2 

3 8 

Q 2 


Lineal 

Degrees, 

Number of 
Aueedors, 
qo 

6 


7 

1 oe 

Q __ 

256 


p; 1 9 

10 

1 

— . 1094 

] 1 

904 R 

12 

40Ug 

13 

ttiqo 


■" O 1 J id 

— 1 0.384 


15 32768 

16 65536 

17 131072 

18 262144 

19 524288 

20 1048576 

A shorter method of finding the 
number of ancestors at any even de- 
gree is by squaring the number of 
ancestors at half that number of de- 
grees. Thus, 16 (the number of 
ancsstors at four degrees) is the 
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eodem stipife descendnttiian*, since lineal relations arc 
such as (h'scciul one from the other, and both of course 
from the same common ancestor. 

Collateral kindred answers to the same description : 
collateral relations agreeing with the lineal in this, iliat 
they descend from the same stock or ancestor ; Imt dilfcr- 
ing in this, that they do not descend one from the otlier. 
Collateral kinsmen are such then as lineally spring from 
the one and the same ancestor, who is the stirp.s, or root, 
the stiprs, trunk or common stock, from whence these 
relations are branched out. As if John Stiles hath two 
L 205 ] sons, who have each a numerous issue ; both these issues 
arc lineally descended from John Stiles as their common 
ancestor ; and they are collateral kinsmen to each other, 
because they are all descended from this common ances- 
tor, and all have a portion of his blood in their veins, 
which denominates Ihem cwisanguineos. 

We must be carctul to remember, that the very being 
of collateral consanguinity consists in this descent from 
one and the same common ancestor. 'I'hus Titius and 
his brother arc related ; why ? because both arc derived 
from one father : Tilim and his first cousin are related ; 
why ? because both descend from the same grandfather ; 
and his second cousin’s claim to consanguinity is this, 
that they are both derived from one and the same great • 
grandfather. In short, as many ancestors as a man has, so 
many common stocks he has, from which collateral kins- 
men may be derived. And as we are taught by holy writ, 
that there is one couple of ancestors belonging to us all, 
from whom the whole race of mankind is descended, the 
obvious and undeniable consetpiencc is, that all men are 
in some degree related to each other. For indeed, if we 
oidy suppose each couple of our ancestors to have left, one 
M’ith another, two children ; and each of those children 
on an average to have left two more ; (and, without such a 
supposition, the human species must be daily diminish- 
ing) we Ksjiall find that all of us have now subsisting near 
two hmidred and seventy millions of kindred in the fifteenth * 

square of 4, the number of anccs- of ancestors at 40 degrees would be* 

tors at two; is the squ.are of the square of 104H.')76, or upwards 
1() ; f’jjiiCiof i and the number of a mdlioii iiilllioiis. 
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degree, at the same distance from the several common 
ancestors as onrselves are ; besides those that are one or 
two descents nearer to or farther from the common stock, 
who may amount to as many more.'" And, if this calcu- 
lation should appear incompatible with the number of 
inhabitants on the earth, i< is because, by inlermarriages 
among the several descendants from the same ancestor, a 
humlred or a thousand modes of consanguinity may be 
consolidated in one person, or he may be related to ns 
a luindrcd or a thousand different ways. [ 206 ] 


^ This will swell more consider- 
al)ly than the former calculation : 
for here, though the fust term is 
but 1, the denominator is 4 ; that is, 
there is one kinsman (a brother) in 
the fiist degree, who makes, to- 
gether with the propositus, the two 
descendants from the first couple of 
ancestors ; and in every other degree 
the number of kindred must be the 
quadruple of those in the degree 
which immediately precedes it. For, 
since each couple of ancestors has 
two descendants, who increase in a 
duplicate iatio, it will follow that 
the ratio, in which all the descen- 
dants increase downwards, must be 
double to that in which the ancestors 
increase upwards; but we have seen 
that the ancestors increase upwards 
in a duplicate ratio; therefore the 
descendants must increase down- 
wards in a double duplicate, that is, 
in a quadruple ratio. 

Countered Number of 

Degrees. Kindred 

1 1 

2 4 

3 Ify 

4 64 

5 256 

6 1024 

7 40^J6 

8 10384 

65536 

10 262144 

11 1048576 


Collateral Nuofhrr of 

Degrees. Kindred 

12 4194304 

13 16777216 

14 67108864 

15 26-^1435 156 

1(5 1073741824 

17 ^ 4294'’67296 

18 5 17179869184 

19 68719476736 

20 274877906944 

This calculation may also be formed 
by a more compendious process, viz, 
by squaring the couples, or half the 
number of ancestors at any given 
degree; which will furnish us with 
the number of kindred we have in 
the same degree, at equal distatice 
with ourselves from the common 
stock, besides those at unequal dis- 
tances. Thus, in the tenth lineal 
degree, the number of ancestors is 
1024 ; its half, or the couples, 
amount to 512 ; the number of 
kindred in the tenth collateral de- 
gree amounts therefore to 262144, 
or the square of 512, And if we 
will be at the trouble to recollect 
the state of the several families 
within our own knowledge, and ob- 
serve how far they agree with this 
account ; that is, whether, on an 
average, every man has not one 
brother or sister, four first cousins, 
sixteen second cousins, and so on ; 
we shall find that the jnesent calcu- 
lation is very far from being* over- 
charged. 
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jieihort of The method of computing these degrees in the canon 

Jegrec't. law,* which our law has adopted,™ is as follows. We 
begin at the common ancestor and reckon downwards ; 
and in whatsoever degree the two persons, or the most 
remote of them, is distant from the common ancestor, 
[ 207 ] that is the degree in which they are related to each other. 
Thus Titius and his brother are related in the first degree ; 
for from the father to each of them is counted only one ; 
Titius and his nephew are related in the second degree j 
for the nephew is two degrees removed from the common 
ancestor ; viz. his own grandfather, the father of Titius. 
Or, (to give a more illustrious instance from our English 
annals,) King Henry the Seventh, who slew Richard the 
third in the battle of Bosworth, was related to that prince 
in the fifth degree. Let the propositus therefore in the 
table of consanguimty represent King Richard the third, 
and the class tnarkdl (r) king Henry the seventh. Now 
their common stock or ancestor was king Edward the 
third, the ahavus in the same table ; from him to Edmond 
Duke of York, the proavus, is one degree; to Richard 
Earl of Cambridge, the owks, two ; to Richard Duke of 
York, the pater, three: to King Richard the third, the 
propositus, four ; and from King Edward the third to 
John of Gant (“) is one degree ; to John Earl of Somer- 
set (^) two ; to John Duke of Somerset (f) three ; to 
Margaret Countess of Richmond (k) four ; to King Henry 
the seventh (r) five. VV hich last mentioned prince, being 
the farthest removed from the common stock, gives the 
denomination to the degree of kindred in the canon and 
municipal law. Though according to the computation of 
the civilians, (who count upwards, from either of tlie 
persons related, to the common stock, and then down- 
wards again to the other ; reckoning a degree for each 
person both ascending and descending) these two princes 
were related in the ninth degree ; for from King Richard 
the third to Richard Duke of York is one degree; to 
Richard ‘Earl of Cambridge, two; to Edmond. Duke of 
York, three; to King Edward the third, the’ 'common 
ancestor, four ; to John of Gant, five; to John Earl of 
Somerset, six; to John Duke of Somerset, Seven; to 

* Decretal, 4, 14, 3 & 9. * Co. Litt. 23. 
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[ 208 ] 


Margaret Countess of Richmond, eight j . to King Henry 
the Seventh, nine." 

The nature and degrees of kindred being thus in some 
measure explained, 1 shall next proceed to lay down a 
series of rules, or canons of inheritance, according to 
which estates are transmitted from tlie ancestor to the 
heir ; remarking their origin and progress, and the reasons 
upon which they are founded, and in some cases their agree- 
incJit with the laws of other nations ; together with an 
explanatory comment, having reference to the table which 
will be found at the end of the chapter ; and in applying HfCPiit altp. 
these rules or canons, it M'ill be of importance to bear in 
mind that the legislature has recently made considerable wVivVe. 1 o 5 
alterations in the law of descent, which however, do not 
extend to any descent which has taken place on the death 
of any person who died before the first day ot .January, 

1834.” With respect to these, therefore, the former rules 
obtain, and must regulate all titles anterior to the period 
mentioned. We shall therefore first mention the old 
rules, and where they have been altered, afterwards state 
the new ones. 

I. The first rule is, that inheritances shall lineally i. inheru- 
dcscend to the issue of the person who last died actually impaiiy d«- 
seised, in injinitum, and under the former law they could 
never lineally ascend. 

To explain the more clearly both this and the subse- Ai m* 

^ ^ ^ ^ hares vi- 

quent rules, it must first be observed, that by law no in- ventis. 
heritance can vest, nor can any person be the actual com- 
plete heir of another till the ancestor is previously dead. 

JNemo est hecres viventis. IJefore that time the person 
who is next in the line of succession is called an heir 
apparent, or heir presumptive. Heirs apparent are such, H. ira|.|>a- 
whose right of inheritance is indefe.a8ible, provided they prcsuniplivp, 
outlie the ancestor; us the eldest son or his issue, who * **** 
musii*by tlie course of the common law be heir to the 
father. whenever he happens to die- Heirs presunq^tive 


“ Se^alie table of consanguinity canonists ^tiolnsive; U»e formor being 

annexe(} ; wherein all the degrees of distinguished by the nuiiicral letters, 

collateral kindred to the jmfpositm the latter by the conunuu cipliers. 

are computed, so far as the lenlli of 3 & 4 W. 4, c. lOti, ». 11. 
the cifilians, and the seventh of the 
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are such who, if the ancestor should die immediately, 
would in the present circumstances of things be his heirs ; 
but whose right of inheritance may be defeated by the 
contingency of some nearer heir being born ; as a brother 
or nephew, whose presumptive succession may be des- 
troyed by the birth of a child; or a daughter, whose 
present hopes may be hereafter cut off by the birth of a 
son. Nay, even if the estate hath descended, by the death 
of the owner, to such bi'other, or nephew, or daughter ; 
in the former cases, the estate shall be devested and taken 
away by the birth of a posthumous child ; and, in the 
latter, it shall also be totally devested by the birth of a 
posthumous son.P 

Under the former law no person could be properly such 
an ancestor, as that an inheritance of lands or tenements 
c«)uld be derived from him, unless he had actual seisin 
of such lands, either by Iiis oum entry, or by the posses- 
sion of his own or his ancestor’s lessee for years, or by 
receiving rent from a lessee of the freehold or unless he 
had had what is e(puvalcnt to corporal seisin in heredi- 
taments that are incorporeal ; such as the receipt of rent, 
a presentation to the church in case of an advowson,' and 
the like. But he could not be accounted an ancestor, who 
had had only a bare right or title to enter or be otherwise 
seised. And therefore all the cases, under the former law, 
which will be mentioned in the present chapter, are upon 
the supposition that the deceased (whose inheritance is 
claimed) was the last person actually seised thereof. For 
the law required this notoriety of possession, as evidence 
that the ancestor had that property in himself, which was 
to be transmitted to his heir. Which notoriety had suc- 
ceeded in the place of the ancient feodal investiture, where- 
by, while feuds were precarious, the vassal on the descent 
of lands was formerly admitted in the lord’s court (as is 
still the practice in Scotland) and there received his seisin, 
in the nature of a renewal of his ancestor’s grant, in the ' 
presence of the feo([al peers : till at length, when the right ‘ 
of succession became indefeasible, an entry on any part 

p Bro. tit Descent, 58. See ante, 32 a; and 3 Rep. 42 a; Hargr. note 
p. 190. 83 ; 7T. R. 390 ; 8 T. R. 213. 

‘1 Co, Litt. 15. Bat sec Co. Lltt. ^ Ibid, il. 
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of the lands within the county (which if disputed was 
afterwards to be tried by those peers) or other notorious 
possession, was admitted as eipiivalent to the formal grant 
of seisin, and made the tenant capable of transmitting his 
estate by descent. The seisin, therefore, of any person, 
thus understood, made him th' root or stock, from which 
all future inheritance by right of blood must have been 
derived which was very briefly expressed in this maxim, 
seisina facit stipitem.* 

And this is still the law with respect to descents which 
have taken place on the deaths of persons who have died 
before the 1st day of January 1834. But with respect to 
descents which take place on deiiths after that period, the 
law has been entirely altered by the 3 & 4 W. IV, c. 10(), 
for in the first place it is enacted (s. 1 .) that in the con- 
struction of that act, the expression “ person last entitled 
to land,” shall extend to the last person who had a right 
thereto, wiiethcr he did or did not obtain possession or 
receipt of the rents and profits thereof,* and (s. 2.) that 
such person shall be deemed the purchaser. 

When therefore a person dies so seised or entitled, as 
the case may be, the inheritance first goes to his issue : 
as if there be GeolTrcy, John, and Matthew, grandfather, 
father, and son ; and John purchases lands, and dies ; his 
son Matthew shall succeed him as heir, and not the grand- 
father Geoffrey; to whom by the former law, grounded on 
the rules of the feudal tenures, the land never ascended, 
but rather escheated to the lord.“ 

This rule, so far as it is affirmative, and relates to lineal 
descents, is almost universally adopted by all nations ; and 
it seems founded on a principle of natural reason, that 
(whenever a right of property transmissible to represen- 
tatives is admitted) the possessions of the parents should 
go, upon their decease, in the first place to their children, 
as those to whom they have given being, and for whom 
they are therefore bound to provide. But the negative 
branch, or total exclusion of parents and aU other ancestors 
from succeeding to the inheritance of their offspring, was 
peculiar to our own laws, and such as have been deduced 
from the same original. For, by the Jewish law, on failure 

• Flet. 1. 6, c. 2, 8. 2. ' See antr, p. 224. 
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of issue, the father succeeded to the son, in exclusion of 
brethren, unless one of them married the widow and 
raised up seed to his brother.'^ And, by the laws of Rome, 
in the first place the children or lineal descendants were 
preferred ; and, on failure of these, the father and mother 
or lineal ascendants succeeded together with the brethren 
and sisters though by the law of the twelve tables the 
mother Avas originally, on account of her sex, excluded.^ 
Hence this rule of our laws has been censured and de- 
claimed against, as absurd and derogating from the maxims 
of equity and natural justice.* Yet that there is nothing 
unjust or absurd in it, but that on the contrary it is 
founded upon very good legal reason, may appear from 
considering as well the nature of the rule itself, as the 
occasion of introducing it into our laws. 

[ 211 ] We are to reflect, in the first place, that all rules of 
Ufiisons for succession to estates are creatures of the civil polity, and 
tht ascctiiiius juris positivi merely. The right of property, which is 
gained by occupancy, extends naturally no farther than 
the life of the present possessor : after which the land by 
the law of nature would again become common, and liable 
to be seised by the next occupant : but society, to prevent 
the mischiefs that might ensue from a doctrine so produc- 
tive of contention, has established conveyances, wills, and 
successions ; whereby the projjerty originally gained by 
possession is continued and transmitted from one man to 
another, according to the rules which each state has re- 
spectively thought proper to prescribe. There is certainly 
^ tlierefore no injustice done to individuals, whatever be the 
path of descent marked out by the municipal law. 

If we next consider the time and occasion of introducing 
this rule into our law, we shall find it to have been ground- 
ed upon very substantial reasons. I think there is no 
doubt to be made, but that it was introduced at the same 
time with, and in consequence of the feodal tenures. For 
it was an express rule of the feodal law,‘‘ that successioniti’ 
feudi tails est iiatiira, quod ascendentes non succedunt; 
and therefore, the same maxim obtained until lately in 

* Selden de success. Ebraeor, c. >2. * Craig, tie sue. feud. 1. 2, t. 13, 

* Ff. 38, 15. 1 Nov. 118, 127. s. 15. Locke on (lov. part 1, s. 90. 

y Inst. 3, 3, 1. * 2 Feud. 50. 
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the French law.'’ Oi^r Henry the First indeed, among other 
restorations of the old Saxon 'aws, restored the right of 
succession in the ascending line but this soon fell again 
into disuse ; for so early as Glanvil’s time, who wrote un- 
der Henry the Second, we find it laid down as established 
law,** that hcereditas nunquam ascendit 5 which has re- 
mained an invariable maxim until very lately. These cir- 
cumstances evidently shew this rule to be of feodal original; 
and taken in that light, there are some arguments in its 
favour, besides those which are drawn merely from the [ 212 ] 
reason of the thing. For if the feud of wliichthe son died 
seised, was really fetidum antiquum, or one descended to 
him from his ancestors, the father could not possibly suc- 
ceed to it, because it must have passed him in the course 
of descent, before it could come to the son ; unless it were 
feudum 7nater)!7im, or one descended from his mother, and 
then for other reasons (which will appear hereafter) the 
father could in no wise inherit it. And if it were fmdttm 
77ov7im, or one newly acquired by the son, then only the 
descendants from the body of the feudatory himself could 
succeed, by the known maxim of the early feodal consti- 
tutions :® which was founded as well upon the personal 
merit of the vassal, which might be transmitted to his chil- 
dren, but could not ascend to his progenitors, as also upon 
this consideration of military policy, that the decrepit 
grandsire of a vigorous vassal would be but indifferently 
qualified to succeed him in his feodal services. Nay, even 
if this feudtnn 7iov7i77i were held by the son ut feudum 
a7itiquu7n, or with all the qualities annexed of a feud de- 
scended from his ancestors, such feud must in all respects 
have descended as if it had been really an ancient feud ; 
and therefore could not go to the father, because, if it had 
been an ancient feud, the father must have been dead be- 
fore it could have come to the son. Thus whether the 
feud was strictly 7iovum, or strictly antiquwn, or whether 
.it was 7iovum held 7it a7itiquu7n,\n none of these cases the 
father could possibly succeed. These reasons, drawn from 
the history of the rule itself, seem to be more satisfactory 

^ Doiiiat. p. 2, 1.2, t.2. Montesqu. « LL. Wen. I, c. 70. 

Esp. L. 1. 3i, 9. 33. This is now nl- ** I. 7, c. 1. 

lered. See Code Civil, 1. 3, tit. 1, 746. • 1 Feud. 20. 
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than that quaint one of Bracton/ adopted by Sir Edward 
Coke,B which regulates the descent o'f lands according to 
the laws of gravitation. 

imi iiii« rule This rule has however been altered Avith respect to 
eu. descents on deaths on or after the 1st of January, 181^4, 

it being enacted, by stat. 3 & 4 W. 4, c. 100, s. 6, that 
every lineal ancestor shall be capable of being heir to any 
of his issue, and in every case where there shall he no 
issue of the purchaser, his nearest lineal ancestor shall 
be his heir, in preference to any person who would have 
been entitled to inherit cither by tracing his descent 
through such lineal ancestor, or in consequence of there 
being no descendant of such lineal ancestor, so that the 
father shall be preferred to a brother or sister, and a more 
remote lineal ancestor to any of his issue, other than a 
nearer lineal ancestor or his issue. But (by s. J.) it is 
provided that none of the maternal ancestors of the person 
from whom the descent is to be traced, nor any of their 
descendants shall be capable of inheriting until all his 
jiaternal ancestors and their descendants shall have failed ; 
and also that no female paternal ancestor of such person, 
nor any of her descendants shall be capable of inheriting 
until all his male paternal ancestors and their descendants 
shall have failed ; and that no female maternal ancestor of 
such person nor any of her descendants shall be capable 
of inheriting until all his male maternal ancestors and 
their descendants shall have failed. And this brings us 
to the second rule or canon. 

II. Tamale Wliicli is, that the male issue shall be admitted 

adiimud "«-* before the female j and this rule remains unaltered by the 
fmaie! recent act. 

Thus sons shall be admitted before daughters ; or as 
[213] 1 ^ 1 ‘de lawgh'ers have somewhat uncomplaisantly ex- 

pressed it, the worthiest of blood shall be preferred.** As 
if John Stiles hath tAvo sons, Matthew and Gilbert, and 
two daughters, Margaret and Charlotte, and dies ; first 
Matthew, and (ki case of his death without issue) then 

^ Descendit Hague jus, guasi ponde^ * I Inst. 11. 

rosum quid cadens dcorsurn recta tinea, ** Hal. H, C. L. 235. 

et nunguam reascendit, 1. 2, c, 29. 
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Gilbert, shall be admitted to the succession,' in preference 
to both the daughters. 

This preference of nudes to females is entirely agreeable 
to the law of succession among the Jews,' and also among 
the states of Greece, or at least among the Athenians 
but was totally unknown tf the laws of Rome,'' (su.ch of 
them, I mean, as ai‘e at present extant) wherein brethren 
and sisters were allowed to succeed to equal portions of the 
inheritance. I shall not here enter into the comparative 
merit of the Roman and the other constitutions in this 
particular, nor examine into the greater dignity of blood 
in the male or female sex : but shall only observe, that 
our present preference of males to females seems to have 
arisen entirely from the fcodal law. For though our 
British ancestors, the Welsh, appear to have given a pre- 
ference to males,' yet our Danisli predecessors (who suc- 
ceeded them) seem to have made no distinction of sexes, 
but to have admitted all the children at once to the inhe- 
ritance.'" But the feodal law of the Saxons on the con- 
tinent (which was probably brotight over hither, and first 
altered by the law of king Canute) gives an evident pre- 
ference of the male to the female sex. “ Pater aut muter, 

defunrti, ,fiUo, non filia: hereditatem relinquent 

Qui defunetns non filins sed filias relinquerit, ad eas omnis 
hcereditas pertineat.”^” It is possible therefore that this 
preference might be a branch of that imperfect system of 
feuds, which obtained here before the conquest ; especially 
as it subsists among the customs of gavelkiiid, and as, in 
the charter or laws of king Henry the First, it is not (like [ 214 ] 
many Norman innovations) given up, but rather enforced.® 

'I'he true reason of preferring the males must be deduced 
from feodal principles ; for, by the genuine and original 
policy of that constitution, no female could ever succeed 
to a proper feud,p inasmuch as they were incapable of 
performing those military services, for the sake of which 
that system was established. But our law does not extend 
to a total exclusion of females, as the Salic law, aqd others, 

' Numb', c. 27. ^ LL. Cuniit. c. (i8. 

i Petit.- LL. 1. 6, t. 6. “ tit. 7, ss. 1 & 4. 

. '* Inst. .3, 1,6. “ c, 70. 

> Stat. Wall. 12 Edw. I. p 1 Feud. 8. 
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where feuds were most strictly retained : it only postpones 
them to males ; for, thougli daughters are excluded by 
sons, yet they succeed before any collateral relations, our 
law, like that of the Saxon feudists before-mentioned, thus 
steering a middle course, between the absolute rejection 
of females and the putting them on a footing with males, 
111. A third rule or canon of descent, is this; that 
where there arc two or more males in equal degree, the 
eldest only shall inherit ; but the females altogether ; and 
this rule also remains unaltered. 


As if a man hath two sons, Matthew and Gilbert, and 
two daughters, Margaret and Charlotte, and dies : Mat- 
thew his eldest son shall alone succeed to his estate, in 
exclusion of Gilbert the second son and both tne daugh- 
ters ; but, if both the sons die without issue before the 
father, the daughters Margaret and Charlotte, shall both 
inherit the estate as coparceners.^ 

History of This right of primogeniture in males seems anciently to 

118 ru e. obtained among the Jews, in whose constitution 

the eldest son had a double portion of the inheritance in 
the same manner as with us, by the laws of king Henry 
the First," the eldest son had the capital fee or principal 
feud of his father’s possessions, and no other pre-emi- 
nence; and as the eldest daughter had afterwards the 

[ 215 ] principal mansion, when the estate descended in coparce- 
nary.* The Greeks, the Romans, the Britons, the Saxons, 
and even originally the feudists, divided the lands equally ; 
some among all the children at large, some among the 
males only. This is certainly the most obvious and natu- 
ral w’ay ; and has the appearance, at least in the opinion 
of younger brothers, of the greatest impartiality and jus- 
tice. But when the emperors began to create honorary 
feuds, or titles of nobility, it was found necessary (in or- 
der to preserve their dignity) to make them impartible," 
or (as they stiled them) feuda iudividua, and in conse- 
quence descendible to the eldest son alone. This example 
was farther enforced by the inconveniences that attended 
the splitting of estates ; namely, the division of the mili- 


Litt. 8. 5 / Hale, H. C. L. 238. 
Seldcn dv iucc, Ebr, c. 5. 

■ c. 70. 


• * Glaiivil 1, 7, c. 3. 
• 2 Feud. 55. 
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tary services, the multitude of infant tcnajits incapable of 
performing any duty, the consequential weakening of the 
strength of the kingdom, and the inducing younger sons 
to take up with the business and idleness of a country life, 
instead of being serviceable to themselves and the public, 
by engaging in mercantile, in military, in civil, or in ec- 
clesiastical employments.' These reasons occasioned an 
almost total change in the method of feodal inheritances 
abroad ; so that the eldest male began universally to suc- 
ceed to the whole of the lands in all military tenures : and 
in this condition the feodal constitution was established 
in Jhigland l)y William tlic conqueror. 

Yet we find, that socage estates fre(|uently descended 
to all the sons equally, so lately as when Glanvil"' wrote, 
in the reign of Henry the Second ; and it is mentioned in 
the Mirror,* as a part of our ancient constitution, that 
knights’ fees should descend to the eldest son, and socage 
fees should be partible among the male children. How- 
ever in Henry the third’s time we find by llractony that 
socage lands, in imitation of lands in chivalry, had almost 
entirely fallen into the right of succession by primogeni- 
ture, as the law now stands : except in Kent, where they [ 216 ] 
gloried in the preservation of their ancient gravclkind 
tenure, of which a principal branch was the joint inheri- 
tance of all the sons;'' and except in some particular 
manors and townships, where their local customs conti- 
nued the descent, sometimes to all, sometimes to the 
youngest son only, or in other more singuiar methods of 
succession. 

As to the females, they are still left as they were by the 
ancient law : for they were all equally incapable of per- 
forming any personal service; and therefore one main 
reason of preferring the eldest ceasing, such preference 
would have been injurious to the rest : and the other prin- 
cipal purpose, the prevention of the too minute subdi- 
vision of estates, was left to be considered and provided 
f()r by the lords, who had the disposal of these female 
heiresses in marriage. However, the succession by pri- 

y 1. 2,c. 30.31 
» Somner, Gavelk. 7. 


' Hale, H. C. L, 221. 

I. 7, c. 3. 

* c. 1, 8. 3. 
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wituVwimui , re, cyeu t among. femBle®^ took placse afe lo in- 
heritance of the crown whereinwdie necessity a ® 6 lC 
^1^4 determinate succession is as ‘great in the one seX‘ as 
in the other. And the right of sole succession, though 
not of primogeniture, was also established with respect to 
female dignities and titles of honour. For if a man holds 
an earldom to him and the heirs of his body, and dies, 
leaving only daughters ; the eldest shall not of course be 
countess, but the dignity is in suspence or abeyance till 
the King shall declare his pleasure; for he, being the 
fountain of honour, may confer it on whicrh of them he 
pleases.^ In which disposition is preserved a strong trace 
of the ancient law of feuds, before their descent by primo- 
geniture even among the males was established ; namely, 
that the lord might bestow them on which of the sons he 
thought proper — progressiim esty ut 'ad filios deveniret^ 
in quern scilicet dorninus hoc vellet beneficium confirm 

IV. Line,ii IV, A fourth rule, or canon of descents, is this : that 
shall repic. the liucal descciidants, in infinitum, of any person de- 

srni ilieir an- ' , ^ j r 

cestors. ceased shall represent their ancestor ; that is, shall stand 
[ 217 ] in the same place as the person himself would have done, 
had he been living ; and this rule likewise is unaltered- 
Thus the child, grandchild, or great grandchild (either 
male or female) of the eldest son succeeds before the 
younger son, and so in infinitum.^ And these repre- 
sentatives shall take neither more nor less, but just so 
much as their principals would have done. As if there be 
two sisters, Margaret and Charlotte ; and Margatet ' 
leaving six daughters; and then John Stiles the father of 
the two sisters dies, without other issue : these six daugh- 
ters shall take among them exactly the same as their 
mother Margaret would have done, had she been- living'’;* 
that is, a moiety of the lands of John Stiles in coparee-*' 
nary, so that, upon partition made, if the land be divMi^d '' 
into twelve parts, thereof Charlotte the surviving eister'ahUl^*' 
have six, and hei; six nieces, the daughters of 
one a-piece. 


^ Co. Litt. 1C5. 
Ibid, 


•= I Feud. 1. 

Hale, H. C. L. 236; 
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This taking by representation is called succession in which u 
stirpes according to the roots ; since all’ the branches in- “dn 
herit the same share that their root, whom they represent, 
would have done, .^nd in this manner also was the Jewish 
succession directed;® but the Roman somewhat differed 
from it. In the descending line the right of representation 
continued in infinitum, a' d the inheritance still descended 
in stirpes : as if one of three daughters died, leaving ten 
children, and then the father died ; the two surviving 
daughters had each one third of his effects, and the ten 
grandchildren had the remaining third divided between 
them. And so among collaterals, if any person of equal 
degree with the persons represented were still subsisting, 

(as if the deceased left one brother, and two nephew’s, the 
sons of another brother) the succession was still guided 
by the roots : but, if both the brethern were dead leaving 
issue, then (I apprehend) their representatives in equal 
degree became themselves principals, and shared the in- 
heritance per capita, that is, share and share alike ; [ 218 ] 
they being themselves now the next in degree to the 
ancestor in their own right, and not by right of re- 
presentation.® So, if the next heirs of Titias be six Example of 
nieces, three by one sister, two by another, and one by a 
third ; his inheritance by the Roman law was divided into 
six parts, and one given to each of the nieces. Whereas 
the law of England in this case would divide it only into 
three parts, and distribute it per stirpes : thus ; one third 
to tlie three children who represent one sister, another 
third to the two who represent the second, and the re- 
maining third to the one child who is the sole represen- 
tative of her mother. 

This mode of representation is a necessary consequence iiia.tratinnof 
of the double preference given by our law, first, to the male 
issue, and next to the firstborn among the males, to both 
w'hich the Roman law' is a stranger. For if all the children 
of three sisters were in England to claim per capita, in 
their own right as next of kin to the ancestor, w'itlmut any 
respect to the stocks from whence they sprung, and those 
children were partly male and partly female ; then the 

V ' * - 

« Selden> de Jt/cc. Ebi\^ r. 1, ^ Nov. 110, r. 3; Inst. 3, 1, 6‘. 

U 



242 


OF TITLE RV DESCENT. 


[chap. XV. 


eldest male among them would exclude not only his own 
brethem and sisters, but all the issue of the other two 
daugliters ; or else the law in this instance must be in- 
consistent with itself, and depart from the preference 
which it constantly gives to the males, and the firstborn, 
among persons in equal degree. Whereas, by dividing tliQ 
inheritance according to the roots, or stirpes, the rule of 
descent is kept uniform and steady: the issue of the 
eldest son excludes all other pretenders, as the son himself 
(if living) would have done; but the issue of two daugh- 
ters divide the inheritance between them, provided their 
mothers (if living) would have done the same : and among 
these several issues, or representatives of the rc'^pective 
roots, the same preference to males and the same right of 
primogeniture obtain, as would have obtained at the fir.st 
among the roots themselves, the sons or daughters of the 
deceased. As if a man hath two sons, A. and B., and A. 

[ 219 ] dies leaving two sons, and then the grandfather dies ; now 
the eldest son of A. shall succeed to the whole of his 
grandfather’s estate : <ind if A. had left only two daughters, 
they should have succeeded also to equal moietiei of the 
whole, in exclusion of B. and his issue. But if a man 
hath only three daughters, C., D , and E.; and C. dies 
leaving two sons, D. leaving two daughters, and E. leav- 
ing a daughter and a son who is younger than his sis- 
ter : here when tlie grandfather dies, the eldest son of C. 
shall succeed to one third, in exclusion of the younger ; 
the two daughters of 1). to another third in partnership : 
and the son of E. to the remaining third, in exclusion of 
his elder sister. And the same right of representation, 
guided and restrained by the same rules of descent, pre- 
vails downwards hi infinitum. 

Yet this right does not appear to have been thoroughly 
established in the time of Henry the Second, when Glan- 
vil wrote : and therefore, in the title to the crown espe- 
cially, we find frequent contests between the younger (but 
surviving) brotlvjr and his nephew (being the son and' re- 
presentative of the elder deceased) in regard to the in- 
heritance of their common ancestor : for the uncle i8,per- 
tainly nearer of kin to the common stock, by one degree, 
than the nephew; though the nephew, by representing 
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his father, has in him the right of primogeniture. iTife 
uncle also was usually better able to perform the sernces 
of the fief ; and besides had frequently superior interest 
and strength to back his pretensions and crush the right 
of his nephew. And even to this day, in the lower 
Saxony, proximity of blood takes place of representa- 
tive primogeniture ; that is, the younger surviving brother 
is admitted to the inheritance before the son of an elder 
deceased : which occasioned the dispute between the two 
houses of Mecklenburg — Schwerin and Strelitz, in 1692.* 

Yet Glanvil, with us, even in the twelfth century, seems** 
to declare for the right of the nephew by representation ; 
provided the eldest son had not received a provision in 
lands from his father, (or as the civil law would call it) 
had not been foris-fainiliated in his lifetime. King John, [ 220 ] 
however, who kept his nephew Arthur from the throne, 
by disputing this right of representation, did all in his 
power to abolish it throughout the realm:* but in the 
time of his son. King Henry the third, we find the rule 
indisputably settled in the manner we have here laid it 
down,^ and so it has continued ever since. And thus 
much for lineal descents. 

V. A fifth rule is, that on failure of lineal descendants, v. on failure 
or issue, of the person last seised, and also on failure of "i-ei'.rilinu'luie 
his lineal ancestors with tlie qualification before-mention- "iiaunesmici 
ed, the inheritance shall descend to his collateral relations, 
being of the blood of the first purchaser, subject to the 
four preceding rules. 

Thus if Geolfrey Stiles purchases land, and it descends 
to John Stiles his son, and John dies seised thereof with- 
out issue ; whoever succeeds to this inheritance must be 
of the blood of Geoffrey, the first purchaser of this family.*' 

The first purchaser, perquisitor, is he who first acquired 
the estate to his family, whether the same was transferred 
to him by sale or by gift, or by any other method, except 
only that of descent. 

This is a rule almost peculiar to our own laws, and those ni,ioryof 
of a similar original. For it was entirely unknown among 

s^Wod. Un. Hist. xlii. 334. ' Hale, H. C. L. 217, 221). 

*' L, 7, c. 3. J Bracton, I. 2, c. 30, s. 2. 

, ^ Co. Liu. 
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the Jews, Greeks, and Komans : none of whose laws 
looked any farther than the person himself who died seised 
of the estate : but assigned him an heir, without consider- 
ing by what title he gained it, or from what ancestor he 
derived it. But the law of Normandy' agrees with our 
law in this respect : nor indeed is that agreement to be 
wondered at, since the law of descents in both is of feodal 
original ; and this rule or canon cannot otherwise be ac- 
counted for than by recurring to feodal principles. 

When feuds first began to be hereditary, it was made a 
necessary qualification of the heir, who should succeed to 
a feud, that he slioukl be of the blood of, that is, lineally 
descended from, the first feudatory or purchaser. In con- 
sequence whereof, if a vassal died seised of a feuv! of his 
own acquiring, or fi tiduin iiovurii, it could not descend to 
any but his own offspring, no, not even to his brother, be- 
cause he was not descended, nor derived his blood, from 
the first acquirer. But if it was feiiditm unthpintn, that is, 
one descended to the vassal from his ancestors, then his 
brother, or such other collateral relation as was descended 
and derived his blood from the first feudatory, might suc- 
ceed to such inheritance. 'I'o this purpose speaks the fol- 
lowing rule ; rater fratri, sine le^ifiino hrerede deftinc- 
“ to, in heneficio (jii(>d eorum pn/ris fait sueeedat : sin 
“ autem nnns e fratrihus a domino feudum aeeeperit, eo 
“ defuneto sine le^itimo Ixcrede, fraler ejus in feudum. 

non succedit.”’" J’he true feodal reason for which rule 
was this ; that wh.'it was given to a man for his personal 
service and persotsal merit, ought not to descend to any 
but the heirs of his person. And therefore, as in estates- 
tail, (which a proper feud very much resembled) so in the 
feodal donation, '■‘?tomen /ueredis, iti primn investitnra 
“ expressum, tantum ad descendentes ex eorpore primi 
vasalli extenditur ; et non ad collaterales, nisi ex cor- 
“ pore primi vasalli sive stipitis descendant d'" the will of 
the donor, or original lord (when feuds were turned from 
life estates into inheritances), not being to make them 
absolutely hereditary, like the Roman allodium, but here- 
ditary only sub modo ; not hereditary, to the collateral 

* Gr, Coustom, c. 25. 

* 1 Feud. 1, s. 2. • Craig. 1. 1, t. 9, s. 36. 
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relations, or lineal ancestors, or husband, or wife of the 
feudatory, but to the issue descended from his body only. 

However, in process of time, when the feodal rigour 
was in part abated, a method was invented to let in the 
collateral relations of the grantee to the inheritance, by 
granting him a feudum novum to hold tit feudum anti- 
quum : that is, with all the qualities annexed of a feud 
derived from his ancestors ; and tlu'ii the collateral rela- 
tions were admitted to succeed even in infinitum^ because 
they might have been of the blood of, that is, descended 
from, the first imaginary purchaser. For since it is not 222 ] 
ascertained in such general grants, whether this feud shall 
he held ut feudum pafernum or feudum avitum, but ut 
feudum antiquum merely ; as a feud of indefinite anti- 
quity ; that is, since it is not ascertained from which of 
the ancestors of the grantee this feud shall be supposed to 
have descended ; the law will not ascertain it, but will 
suppose any of his ancestors, pro re nntn, to have been 
the first purchaser : and therefore it admits «M?/of his col- 
lateral kindred (who have the other necessary requisites) 
to the inheritance, because every collateral kinsman must 
be descended from some one of his lineal ancestors. 

Of this nature are all the errants of fee-simple estates of Effectofihn 
this kingdom ; for there is now in the law of England no 
such thing as a grant of a feudum novum, to be held ut 
novum ; unless in the case of a fee-tail, and thei’e we see 
that this rule is strictly observed, and none but the lineal 
descendants of the first donee (or purchaser) are admitted j 
but every grant of lands in fee-simple is with us a feudum 
novum to be held ut antiquum, as a feud whose antiquity 
is indefinite: and therefore the collateral kindred of the 
grantee, or descendants from any of his lineal ancestors, 
by whom the lands might have possibly been purchased, 
are capable of being called to the inheritance. 

.Yet, when an estate hath really descended in a course 
of inheritance to the person last seised, the strict rule of 
the feodal law is still observed ; and none are admitted, 
but the heirs of those through whom the inheritance hath 
pasSbd ; for all others have demonstrably none of the blood 
of the first purchaser in them, and therefore shall never 
succeed. As, if lands come to John Stiles by descent 
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from his mother Lucy Baker, no relation of his father (as 
such) shall ever be his heir of these lauds 5 nnd, vice versa, 
if they descended fi’om his father Geoffrey Stiles, no rela- 
tion of his mother (as such) shall ever be admitted there- 
to ; for his father’s kindred have none of his mother’s 
blood, nor have his mother’s relations any share of his 
father’s blood. And so, if the estate descended from his 
father’s father, George Stiles ; the relations of his father’s 
mother, Cecilia Keinpe, shall for the same reason never be 
admitted, but only those of his father’s father. This was 
[ 223 ] also the rule of the French law,® which is derived from the 
s!une feodal fountain. 

Here we may observe, that so far as the feud is really 
anfiquuni, the law traces it back, and will not suffer any 
to inherit but the blood of those ancestors, from whom 
the feud was conveyed to the late proprietor. But when, 
through length of time, it can trace it no farther ; as if it 
be not known whether his grandfather, George Stiles, in- 
herited it from his father Walter Stiles, or his mother 
Christian Smith, or if it appear that his grandfather was 
the first grantee, and so took it (by the general law) as a 
tend of indefinite antiquity ; in either of these cases the 
law admits the descendants of any ancestor of George 
Stiles, either paternal or maternal, to be in their due order 
the heirs to John Stiles of this estate; because in the first 
case it is really uncertain, and in the second case it is sup- 
posed to be uncertain, whether the grandfather derived his 
title from the part of his father or his mother. 

This is the groat and general principle, upon which the 
law of collateral inheritance depends ; that upon failure 
*of issue and lineal ancestors, in the last proprietor, the 
estate shall descend to the blood of the purchaser ; or, 
that it shall result back to the heirs of the body of that 
ancestor, from whom it cither really has, or is supposed 
by fiction of law to have originally descended : according 
to the rule laid down in the year books,P Fitzherbert,*! 
Brooke,"^ .and Hale,* “ that he who would have been heir 
to the father of the deceased” (and of course, to the 
mother, or any other real or supposed purchasing ancestor) 

t 

® Domat. part 2, pr. 1 Abr. t. Discent, 2. *■ /Airf. 38, 

P M. li Edw. IV, 14. • U. C. L. 243. 
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“ shall also be heir to the son a maxim that will hold 
universally, except in the case of a brother or sister of the 
half blood, which exception (as we shall see hereafter) 
depends upon very special grounds, and is now almost 
entirely abolished. 

The rules of inheritance that remain are only rules of 
evidence, calculated to investigate who the purchasing 
ancestor was, which hi feudis vere antiquis has in process 
of time been forgotten, and is supposed so to be in feuds [ 224 ] 
that are held ut antiquis. 

VI. A sixth rule or canon therefore is, that the colla- 
teral heir of the person last seised must be his next col- i'‘«ubc iiie 

next colla- 

lateral kinsman. 

mail 

First, he must be his next collateral kinsman, either 
personally or jure representationis ; which 2 )roximity is 
reckoned according to the canonical degrees of consan- 
guinity before-mentioned. Therefore, tlie brother being 
in the first degree, he and his descendants shall exclude 
the uncle and his issue, who is only in the second. And 
herein consists the true reason of the different methods of 
computing the degrees of consanguinity, in the civil law 
on the one hand, and in the canon and common laws on 
the other. The civil law regards consanguinity principally 
with respect to successions, and therein very naturally 
considers only the person deceased, to whom the relation 
is claimed : it therefore counts the degrees of kindred 
according to the number of persons throiigh whom the 
claim must be derived from him ; and makes not only his 
great nephew but also his first cousin to be both related 
to him in the fourth degree; because there are three persons 
between him and each of them. The canon law regards 
consanguinity principally with a view to prevent incestuous 
marriages, between those who have a large portion of the 
same blood running in their respective veins ; and there- 
fore looks up to the author of that blood, or the common 
ancestor, reckoning the degrees from him : so that the great 
nephew is related in the third canonical degree to the per- 
son proposed, and the first-cousin .in the second; the 
former being distant three degrees from the common 
ancestor, (the father of the propositus) and therefore 
deriving only one fourth of his blood from the same 
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fountain ; the latter, and also the propositus- himself, being 
each of them distant only two degrees from the bomnion ' 
ancestor, (the grandfather of each) and therefore having 
one half of each of their bloods the same. The common 
law regards consanguinity principally with respect to 
descents ; and having therein the same object in view as 
the civil, it may seem as if it ought to proceed according 
to the civil computation. But as it also respects the pur- 
chasing ancestor, from whom the estate was derived, it 
therein resembles the canon law, and therefore counts its 
degrees in the same manner. Indeed the designation of 
person, in seeking for the next of kin, will come to exactly 
the same end (though the degrees will be differently num- 
bered) whichever method of computation we suppose the 
law of England to use ; since the right of representation, 
of the parent by the issue, is allowed to prevail i/i infinitum. 
This allowance was absolutely necessary, else there would 
have frequently been many claimants in exactly the same 
degree of kindred, as (for instance) uncles and nephews 
of the deceased ; which multiplicity, though no material 
inconvenience in the Roman law of partible inheritances, 
yet would have been productive of endless confusion where 
the right of sole succession, as with us, is established. 

[ 225 ] The issue or descendants therefore of John Stiles’s brother 
are all of them in the first degree of kindred with respect to 
inheritances, those of his uncle in the second, and those of 
his great uncle in the third, as their respective ancestors, if 
living, would have been ; and are severally called to the 
succession in right of such their representative proximity. 

The right of representation being thus established, the 
pfesent rule amounts to this : that on failure of issue 
and lineal ancestors,^ of the person last seised, the inhe- 
ritance shall descend to the other subsisting issue of his 
next immediate ancestor. Thus, if John Stiles dies' 
without issue and lineal ancestors, his estate shall descend 
to Francis his brother, or his representatives ; he being 
lineally descended from Geoffrey Stiles, John’s next im- 
mediate ancestor or father. On failure of brethi*en, or ‘ 
sisters, and their issue, it shall descend to the uncle, of 
John Stiles, the lineal descendant of his grandfather/ 

* See ante^ I*. 23J. 
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Grorgc!, and '80 6ni<ii^i*n)i^fiftoW.’ 'Very i^!in|Iar to which w^s 
the Ittw! of inheritanco amon^'fhe ancient Germans, our 
progenitors : ^i^rerfes snccipss’oresgue, sUi nnque liber!, 

et nullum testamentum : si tiheri non simt, protvimus , 
gradits in possessione, fratres, patrui, atnmculi.”'^ ^ 

Now here it must be observed, that the lineal ancestors, [ 226] 
though (according to the iormer law) incapable themselves 
of succeeding to the estate, were yet the common stocks i'Jediate^ "" 
from which the next successor must spring. And there- , 
fore in the Jewish law, which in this respect entirely cor- 
responds with ours,^ the father or other lineal ancestor is 
himself said to be the heir, though long since dead, as 
being repi’esented by the persons of his isstie ; who are 
held to succeed not in their own rights, as brethren, uncles, 
he. but in right of representation, as the offspring of the 
father, grandfather, &c., of the deceased."' Cut though ^ ^ 
the common ancestor be thus the root of the inheritance ^ 
in descents on deaths before the 1st of January, 1^34, ^ 
yet it was not necessary to name him in making out th6 
pedigree or descent. For the descent between two brothers 
was held to be an immediate descent ; and therefore title 
might be made by one brother or his representatives to or 
through another, without mentio^iing their common father.* , „ , 

If Geoffrey Stiles had two sons, John and Francis, Francis 
might claim as heir to John, without naming their father 
Geoffrey; and so the son of Francis might claim as cousin 
and heir to Matthew the son of John, without naming the 
grandfather; viz. as son of Francis, who was the brother 
of John, who was the father of Matthew. 

But this rule is now altered with respect to descents on 
the deaths of persons who shall die after the 1st of Janu- * * 
ary, 1834, it being enacted that no brother or sister shall 
be considered to inherit immediately from his or her 
brother or sister, but every descent from a brother or 
sistdrt shall be traced through the parent.^ I'hough the 
compion> ancestors, according to the former law, Avere not 
named* in deducing the pedigree, yet the law still respected 
them >as the fountains of inheritable blood: and therefore 

“ Tkcitus’rfe.l/or. Gem. 21. * 1 Sid. 196; 1 Ventr. 42S; 1 

’ Nfa'ihi>!*ci*27. ' N Lev. fiO; 12 Mod. 619. 

• Sclden, de Smc. Ehr. c. 12. y 3 & 4 W. IV, c. 106, s. 5. 
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in order to ascertain the collateral heir of John Stiles, it 
is both according to the former and the existing law, 
first necessary to recur to his ancestor in the first 
degree; and if they have left any other issue besides 
How collate- John, that issue will be his heir. On default of such, we 
traced. must ascciid onc step higher, to the ancestors in the second 
degree, and then to those in the third, and fourth, and so 
upwards in infinitum ; till some couple of ancestors be 
found, who have other issue descending from them besides 
the deceased, in a parallel or collateral line. From these 
[ 227 ] ancestors the heir of John Stiles must derive his descent : 
and in such derivation the same rules must be observed, 
with regard to sex, primogeniture, and representation, 
that have before been laid down with regard to lineal de- 
scents from the person of the last proprietor. 

But, in descents which took place on the death of any 
person who died before the 1st of January 1834, the heir 
need not be the nearest kinsman absolutely, but only su6 
modo; that is, he must be the nearest kinsman of the 
whole blood ; for, if there be a much nearer kinsman of 
the half blood, a distant kinsman of the whole blood shall 
be admitted, and the other entirely excluded ; nay, in such 
descents, the estate shall escheat to the lord sooner than 
the half blood shall inherit. 

Tberuicasio A kinsman of the whole blood is he that is derived, not 
inh^hau-" only fro™ ®™oe ancestor, but from the same couple of 
ancestors. For, as every man’s own blood is compounded 
tends, jjf ^|jg tdoods of his respective ancestors, he only is pro- 
perly of the whole or entire blood with another, who hath 
^ (so far as the distance of degrees will permit) all the same 

ingredients* in the composition of his blood that the other 
hath. Thus the blood of John Stiles, being composed of 
those of Geoffrey Stiles his father and Lucy Baker his 
mother, therefore his brother Francis, being descended^ 
from both the same parents, hath entirely the same blood 
with John Stiles ; or he is his brother of the whole blood. 
But if, a/ter thcddeath of Geoffrey, Lucy Baker the mother 
marries a second husband, Lewis Gay, and hath issue by 
him ; the blood of this issue, being compounded of the 
blood of Lucy Baker (it is true) on the onc part, but that 
of Lewis Gay (instead of Geoffrey Stiles ) on the other 
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part, it hath therefore only half the same.ingrcclicnts with 
that of J^ohn Stiles ; so that he is only his brother of the 
half blood, and for that reason they could never, according 
to the former law, inherit to each other. So also, if the 
father has two sons, A. and B., by dilferent venters or 
wives ; now these two brethren are not brethren of the 
whole blood, and therefore could never, according to the 
former law, inherit to each other, but the estate would 
rather escheat to the lord. Nay, even if the father died, 
and his lands descended to his eldest son A., who entered 
thereon, and died seised without issue ; still B. should not 
be heir to this estate, because he was only of the half 
blood to A., the person last seised : but it should descend 
to a sister (if any) of the whole blood to A. ; for in such 
cases the maxim is, that the seisin or possessio fratris f li- 
cit sororem esse hceredem. Yet, had A. died without en- [ 228 | 
try, then B. might have inhei'ited ; not as heir to A. his 
half brother, but as heir to their common father, who was 
the person last actually seised.* 

This total exclusion of the half blood from the inheri- The justice <.t 
tance, being almost peculiar to our own law, is looked upon si’(iei"'d! ' 
as a strange hardship by such as are unacquainted -with the 
reasons on which it is grounded. But these censures arise 
from a misapprehension of the rule, which is not so much 
to be considered in the light of a rule of descent, as of a 
rule of evidence ; an auxiliary rule, to carry a former into * 

execution. And here we must again remember that the 
great and most universal principle of collateral inheritances 
being this, that the heir to a feiidum antiquum must be of 
the blood of the first feudatory or purchaser, that is, de- 
rived in a lineal descent from him ; it was originally re- 
quisite, as upon gifts in tail it still is, to make out the 
pedigree of the heir from the first donee or purchaser, and 
to shew that such heir was his lineal representative. But 
when, by length of time and a long course of. descents, it 
came (in those rude and unlettered ages) to be forgotten 
who was really the first feudatory or purchaser, and there- 
by the proof of an actual descent from him became im- 
possible 5 then the law substituted what Sir Martin Wright" 

*, Hale, H. C. L. 238. But see ante, p. 23.3, as to the necessity of entry 
since the recent statute. * Tenures, 186. 
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calls a reasonable, in the stead of an impossible, proof ; 
for it remits the proof of an actual descent from the first 
purchaser ; and only requires in lieu of it, that the claim- 
ant be next of the whole blood to the person last in pos- 
session ; (or derived from the same couple of ancestors) 
which will probably answer the same end as if he could 
trace his pedigree in a direct line from the first purchaser; 
for he who is my kinsman of the whole blood can have 
no ancestors beyond or higher than the common stock, 
but what are equally my ancestors also ; and mine are 
vice versa, his : he therefore is very likely to be derived 
from that unknown ancestor of mine, from whom the in- 
heritance descended. But a kinsman of the half blood has 
but one half of his ancestors above the common stock, the 
same as mine ; and therefore there is not the same pro- 
bability of that standing requisite in the law, that he be 
derived from the blood of the first jjurchaser. 

[ 229 ] To illustrate this by example. Let there be John Stiles 
and F rancis, brothers, by the same father inid mother, and 
another son of the same mother by Lewis Gay, a second 
husband. Now, if John dies seised of lands, but it is uncer- 
tain whether they descended to him from his father or 
mother; in this case his brother Francis, of the whole 
blood, is qualified to be his heir ; for he is sure to be in 
the line of descent from the first purchaser, whether it 
were the line of the father or the mother. But if Francis 
should die before John, without issue, the mother’s son by 
Lewis Gay (or brother of the half blood) was utterly inca- 
pable, until very recently, of being heir ; for he could not 
prove his descent from the first pui’chaser, who is unknown, 
nor had he that fair probability which the law admits as 
presumptive evidence, since he was to the full as likely not 
to be descended from the line of the first purchaser, as to 
be descended : and therefore the inheritance shall go to 
the nearest relation possessed of this presumptive proof, 
the whole blood. 

And as this was^the case in feudis antiquis, where there 
really did once exist a purchasing ancestor, who is for* 
gotten ; it was also the case in feudis novis held ut 
antiquis, where the purchasing ancestor is merely ideal, 
and never existed but only in fiction of law. Of this na- 1 . 
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ture arc all grants of lands in' fee-simple at this day, which 
are inheritable as if they descended from some uncertain 
indefinite ancestor, and therefore any of the collateral kin- 
dred of the real modern purchaser (and not his own off- 
spring only) may inherit them, provided they be of the 
whole blood ; for all such are, in judgment of law, likely 
enough to be derived fi. m this indefinite ancestor : but 
those of the half blood were held very recently excluded, 
for want of the same probability. Nor coidd this (in 
lilackstone’s opinion) be thought hard, that a brother of 
the purchaser, though only of the half blood, must thus be 
disinherited, and a more remote relation of the whole blood 
admitted, merely upon a supposition and fiction of law : 
since it is only upon a like supposition and fiction, that 
brethren of purchasers (whether of the whole or half 
blood) are entitled to inherit at all : for we have seen that 
in fetnfis strirte nanis, neither brethren nor any other col- 
laterals were' admitted. As therefore in fetalis tmtiqnis, [ 2Z0 ] 
wc have seen the I'casonablcness of excluding the half 
blood, if 1))'^ a fiction of law a feudum noviim be made de- 
scendible to collaterals, as if it was feudum antiquum, it is 
just and equitable that it should be subject to the siimc 
restrictions as well as the same latitude of descent. 

i’erhaps by this time the exclusion of the half blood 
does not appear altogether so unreasonable as at first sight 
it is apt to do. It is certainly a very fine-spun and subtle 
nicety : but, considering^ the principles upon which our 
law is founded, it is not an injustice, nor always a hard- 
ship ; since even the succession of the whole blood was 
originally a bene^cial indulgence, rather than the strict 
right of collaterals : and, thoiigh that indulgence is not 
extended to the demi-kindred, yet they are rarely abridged 
of any i%ht which they could jjossibly have enjoyed be- 
fore. The doctrine of the whole blood was calculated to 
supply the frequent impossibility of proving a descent from 
the first purchaser, without some proof of which (accord- 
ing to our fundamental maxim) there can be no inheritance 
allowed of. And this purpose it answers, for the most 
part, effectually enough. I speak with these restrictions, 
because it does not, neither can any other method, answer 
this -purpose entirely. For though all the ancestors of 
John Stiles, above th^ common stock, are also the ances- 
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tors of his collateral kinsman of the whole blood ; yet, 
unless that common stock be in the first degree, (that is> 
unless they have the same father and mother) there will 
be intermediate ancestors below the common stock, that 
belong to either of them respectively, from which the 
other is not descended, and therefore can have none of 
their blood. Thus, though John Stiles and his brother of 
the whole blood can each have no other ancestors than 
what are in common to them both ; yet with regard to his 
uncle, where the common stock is removed one degree 
higher, (that is, tlie grandfather and grandmother) one half 
of John’s ancestors will not be the ancestors of his uncle : 
his patruus, or father’s brother, derives not his descent 
from John’s maternal ancestors; nor his avunculus, or 
mother’s brother, from those in the paternal line. Here 
[ 231 ] then the suppl}' of proof is deficient, and by no means 
amounts to a certainty : and the higher the common stock 
is removed, the more will even the probability decrease. 
But it must be observed, that (upon the same principles of 
calculation) the half blood have always a much less chance 
to be descended from an unknown indefinite ancestor of 
the deceased, than the whole blood in the same degree. 
As, in the first degree, the whole brother of John Stiles 
is sure to be descended from that unknown ancestor ; his 
half brother has only an even chance, for half John’s an- 
cestors are not his. So in the second degree, John’s un- 
cle of the whole blood has an eveii chance; but the chances 
are three to one agaiiHt his uncle of the half blood, for 
three-fourths of John’s ancestors are ^ot his. In like 
aianner, in the third degree, the chances are only three to 
me against John’s great uncle of the whole blood, but 
;hey are seven to one against his great uncle of the half 
jlood, for seven-eighths of John’s ancestors hav#no con- 
lexion in blood with him. Therefore the much less pro- 
lability of the half blood’s descent from the first pur- 
ihaser, compared with that of the whole blood, in the 
everal degrees, has occasioned a general exclusion of the 
lalf blood in all. 

“ But,” says Blackstone, “ while I thus illustrate the ‘ 
eason of excluding the half blood in general, I must be 
mpartial enough to own, that, in some instances, the 
wactice is carried farther than the ‘principle upon which 
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it goes will warrant. Particulf^rly, when a kinsman of the 
whole blood in a remoter degree, as the uncle or great 
uncle, is preferred to one of the half blood in a nearer 
degree, as the brother : for the half brother hath the same 
chance of being descended from the purchasing ancestor 
as the uncle ; and a thrice better chance than the great 
uncle, or kinsman in the third degree. It is also more 
especially overstrained, when a man has two sons by dif- 
ferent venters, and the estate on his death descends from 
him to the eldest, who enters, and dies without issue ; in 
which case the younger son cannot inherit this estate, 
because he is not of the whole blood to the last proprietor.® 

This, it must be owned, carries a hardship with it, even [ 232 ] 
upon feodal principles : for the ride was introduced only 
to supply the proof of a descent from the first jjurchaser ; 
but here, as this estate notoriously descended from the 
father, and as both the brothers confessedly sprung from 
him, it is demonstrable that the luilf brother must be of 
the blood of the first purchaser, who was cither the father 
or some of the father’s ancestors. When thei'efore there 
is actual demonstration of the thing to be proved, it is 
hard to exclude a man by a rule substituted to supply that 
proof when deficient. So far as the inheritance can be 
evidently traced back, there seems no need of calling in 
this presumptive proof, this rule of probability, to investi- 
gate what is already certain. Had the elder brother indeed 
been a purchaser, there would have been no hardship at 
all, for the reasons already given : or had the f rater 
uterinus only, o% brother by the mother’s side, been ex- 
cluded from an inheritance which descended from the 
father, it had been highly reasonable. 

^ A stiH harder case than this the youngest daughter should retain 

happened M. 10 Edw III, On the only her original fourth part of their 

death of a man, who had three common father’s lands. (10 Ass. 

daughters by a first wife, and a 27.) And yet it was clear law in 

fourth by another, his lauds de- M. 19 Edw. II. that, where lands 

seetided equally to all four as co- had descended to two sisters of the 

parceners. Afterwards the two eldest half blood, as coparCeners, each 

died without issue; and it was held, might be lieir of those lands to the 

that the third daughter alone should other. (Mayn. Edw, II, 028. Fitzh. 

inherit their shares, as being their Abr. tit. Quare hnpedit, 177.) 

heir of the whole blood; and that 
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“ Indeed it is this very instance, of excluding a f rater 
consangnineus, or brother by the father’s side, from an 
inheritance which descended d patre, that Craig® has 
singled out, on which to ground his strictures on the 
English law of half blood. And, really, it should seem as 
if originally the custom of excluding the half blood in 
Normandy extended only to exclude a frater uterinus, 
when the inheritance descended a patre, and vice versa : 
and possibly in England also : as even with us it remained 
a doubt in the time of Bracton,® and of Fleta,*^ whether 
the half blood on the father’s side was excluded from the 
inheritance which originally descended from the common 
father, or only from such as descended from the respective 
mothers, and from newly purchased lands. So also the 
[ 233 ] rule of law as laid down by our Fortescue,^ extends no 
farther than this ; frater frutri uterhio non sncceilet in 
heereditatc pnterna. It is moreover worthy of observation, 
that by our lavv, as it now stands, the crown (which is the 
highest inheritance in the nation) may deseend to the half 
blood of the preceding sovereign,*’ so that it be the blood 
of the first monarch, purchaser, (or in the feudal language) 
conqueror of the reigning family. Thus it actually did 
descend from king Edward the Sixth to queen Mary, and 
from her to queen Elizabeth, who were respectively of the 
half blood to each other. For, the royal pedigree being 
always a matter of sufficient notoriety, there is no occasion 
to call in the aid of this presumptive rule of evidence, to 
render probable the descent from the royal stock, which 
was formerly kijig William the Norman^and is now (by 
^ act of parliament') the princess Sophia of Hanover. 
Hence also it is, that the estates-tail, where the pedigree 
from the first donee must be strictly proved, half blood is 
no impediment to the descent because, when the lineage 
is clearly made out, there is no need of this auxiliaiy 
proof. How far it might be desirable for the legislature 
to give relief, by amending the law of descents in one.pr . 
two instances, and ordaining that the half blood migjht 

' L. 2, t. 15, s. 14. * I)e Ijttud. LL. Angl. 5. 

<* Or. Couitum, c. 23. '■ Piowd. 245 ; Co. Lltt. 15. 

' L. 2, c. 30, 8. 3. * 12 Will. Ill, c, 2. 

' L. 6, c. 1,8. 14. J Litt. 8. 14, 15. 





6^' Vtl’I.E BY hfiSCENT. 


•257 


always where the estate notoriously descended 

from its oWn proper ancestor, and, in cases of new pur- 
ehased lands or uncertain descents, should never be .ex- 
cluded by the whole blood in a remoter degree ; or how 
far a private inconvenience should be still submitted to, 
rather than a long establ' ihed rule should be shaken, it is 
not for me to determine.” 

But this rule excluding the half-blood, which was in some i u,. mie ex- 
cases considered a harsh one by Blackstone himself, is now haif'i'iioolui 
altered so far as it relates to descents on deaths after the 
1st of January, 1834, it being enacted by the 3 & 4 W. 4, c. 

106, s. 9, that any person related to the person from whom 
the descent is to be traced by the half-blood, shall be 
capable of being his heir ; and the place in which any 
such relation by the half-blood shall stand in the order of 
inheritance, so as to be entitled to inherit, shall be next 
after any relation in the same degree of the whole blood 
and his issue, where the common ancestor shall be a male, 
and next after the common ancestor where such common 
ancestor shall be a female; so thattbe brother of the half- 
blood, on the part of the father, shall inherit next after 
the sisters of the whole blood, on the part of the father 
and their issue ; and the brother of the half-blood, on the 
part of the mother, shall inherit next after the mother 

The rule then, together with its illustration, amounts to "'f- 
this : before the recent alteration of the law as to the half- 
blood, that, in order to keep the estate of John Stiles as 
nearly as possible in the line of his purchasing ancestor, 
it must descend to the issue of the nearest couple of an- 
cestors that have left dt^scendants behind them ; because 
the descendants of one ancestor only are not so likely to 
be in the line of that purchasing ancestor as those who 
are descended from both. 

But here another difficulty arises. In the second, third, [ 234 ] 
fourth, and every superior degree, every man has many 
couples of ancestors, increasing according to the distances 
in 'a geometrical progression upwards,' the descendants of 
all which respective couples are (representatively) related 
to him in the same degree. Thus in the second degree, 
the issue of George and Cecilia Stiles and of Andrew and 

‘‘ See this exemplified in tlie table of descents, po^f, p. 2h(). ’ See p. 227, 
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Esther Baker, the two grnndsires and grandmothers of 
John Stiles, arc each in the same degree of propinquity ; 
in the third degree, the respective issues of Walter and 
Christian Stiles, of Luke and Frances Kempe, of Herbert 
and Hannah Baker, and of James and Emma Thorpe, are 
(upon the extinction of the two inferior degrees) all equally 
entitled to call themselves the next kindred of the whole 
blood to John Stiles. To udiich tlicrcfore of these ances- 
tors must we first resort, in order to find out descendants 
to be jircferably called to the inheritance ? In answer to 
this, and likewise to avoid all other confusion and uncer- 
tainty that might arise between the several stocks wherein 
the purchasing ancestor may be sought for, another quali- 
fication is requisite, besides the proximity and entirety, 
which is that of dignity or worthiness, of blood. For, 

Vll. The seventh and last rule or canon is, that in col- 
lateral inheritances the male stocks shall be preferred to 
the female ; (that is, kindred derived from the blood of the 
male ancestors, however remote, shall be admitted before 
those from the blood of the female, however near,) — unless 
where the lands have, in fact, descended from a female. 

Thus the relations on the father’s side arc admitted in 
infinitum, before those on the mother’s side are admitted 
at all ;* and the relations of the father’s father, before those 
of the father’s mother; and so on. And in this the 
English law is not singular, but warranted by the ex- 
amples of the Hebrew and Athenian laws, as stated by 
Selden,"* and Petit though among the Greeks in the 
time of Ilesiod," when a man died without wife or chil- 
dren, all his kindred (without any distinction) divided his 
estate among them. It is likewise warranted by the ex 
ample of the Homan laws ; wherein the ugnnti, or rela- 
tions by the father, were preferred to the cognati, or 
relations by the mother, till the edict of the emperor 
Justinian P abolished all distinction between them. It is 
also conformable to the customary law of Normandy,'i 
M'hich indeed in* most respects agrees with our English 
law of inheritance. 

However, I am inclined to think, that this rule of Our 


• Litt, 8. 4, 

liv succ. Ehra'ni ^ C. 12. 
'* LL. Attic y 1. 1, t. 5. 


©f 07 o*/, 606 . 

n Nov. 118. 

'I Ur, Coustumy c. 25. 
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law (Iocs not owe its immediate original to any view of 
conformity to those which I have just now mentioned ; 
but was established in order to effectuate and carry into (tiriii <>f 
execution the fifth rule, or principal canon of collateral 
inheritance, before laid down ; that every heir must be of 
the blood of the first purchaser. For, when such first 
purchaser was not easily to be discovered after a long 
course of descents, the lawyers not only endeavoured to 
investigate him by taking tlie next relation of the whole 
blood to the person last in possession, but also considering 
that a preference had been given to males (by virtue of 
the second canon) threiiigh the whole course of lineal 
descent from the first purchaser to the present time, they 
judged it more likely that the lands should have descended 
to the last tenant from his male than from his female 
ancestors ; from the father (for instance) rather than from 
the mother ; from the father’s father rather than from 
the father’s mother : and therefore they hunted back the 
inheritance (if I may be allowed the expression) through 
the male line ; and gave it to the next relations on the side 
of the father, the father’s father, and so upwards ; imagin- 
ing with reason that this was the most probable way of 
continuing it in the line of the first purchaser. A cornluct 
much more rational than the preference of the agnafi, by 
the Roman laws : which, as they gave no advantage to the 
males in the first instance or direct lineal succession, had 
no reason for preferring them in the transverse collateral 
one : upon which account this preference was very wisely 
abolished by Justinian. 

J’hat this was the true foundation of the preference of [ 236 ] 
the agnati or male stocks, in our law, will farther appear, 
if we consider that, whenever the lands have notoriously 
descended to a man from his mother’s side, this rule is 
totally reversed, and no relation of his by the father’s side 
as such, can ever be admitted to them : because he can- 
not possibly be of the blood of the first purchaser. And 
so, c comxrso, if the lands descended from the father’s 
side, no relation of the mother, as such, shall ever inherit. 

So also, if they in fact descended to John Stiles from his 
father’s mother, Cecilia Kempe : here not only the blood 
of Lucy Baker his mother, but also of George Stiles his 

s2 
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father’s father, is perpetually excluded. And, in like 
manner, if they be known to have descended from Frances 
Holland, the mother of Cecilia Kempc, the line not only 
of Lucy llakcr, and of George Stiles, but also of Luke 
Kempe the father of Cecilia, is excluded. Whereas when 
the side from which they descended is forgotten, or never 
known, or as we liave seen the rule now to be, it cannot be 
proved that they were inherited here the right of inhe- 
ritance first runs up all the father’s side, with a prefer- 
ence to the male stocks in every instance ; and, if it finds 
no heirs there, it then, and then only, resorts to the 
mother’s side ; leaving no place juntried, in order to find 
heirs that may by possibility be derived from the original 
purchaser. 3'he greatest probability of finding such was 
among those descended from the male ancestors; but, 
upon failure of issue there, they may possibly be found 
among those derived from the females. 

This 1 take to be the true reason of the constant jircfer- 
ence of the agnatic succession, or issue derived from the 
male ancestors, through all the stages of collateral inherit- 
ance ; as the ability for personal service was the reason 
for preferring the males at first in the direct lineal succes- 
sion. We see clearly, that, if males had been perpetually 
admitted, in utter exclusion of females, the tracing the 
inheritance back through the male line of ancestors must 
at last have inevitably brought us up to the first purchaser : 
but, as males have not been perpetiuilli/ admitted, hwi o\\\y 
geiteralli/ preferred : as females have not been utterly ex- 
cluded, but oxiXy generally postponed to males ; the tracing 
the inheritance up through the male stocks will not give 
us absolute demonstration, but only a strong probability, 
of arriving at the first purchaser ; which joined with the 
other probability, of the wholeness or entirety of blood, 
will fall little short of a certainty. 

Before we conclude this branch of our inquiries, it may 
not be amiss to exemplify these rules, both as they for- 
merly existed and as they have been altered, by a short 
sketch of the manner in which we must search for the 
heir of a person, as John Stiles, who dies seised of land 
which he acquired ; and which he therefore held as a feud 
' See nnte^ p. 224. 
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of indefinite antiquity ; and we shall first trace this with 
respect to descents which have taken place on the deaths 
f)f persons who have died before the 1st of January, 1834 ; 
and here we heg to refer the reader to the Roman nume- 
rals in the table annexed with the observation that where- 
ever a table occurs to which there is no such number at- 
tached, but only the Arabian numbers, the inheritance 
according to the old rules would never come to 1 he person 
mentioned in such table.® 

In the first place succeeds the eldest son, Matthew 
Stiles, or his issue ; (No. I.) — if his line be extinct, then 
(Gilbert Stiles and the otlier sons, respectively in order of 
birth, or issue; (No. II.) — in default of these, all the 
daughters together, Margaret and Charlotte Stiles, or 
their issue, (No. III.) — on failure of the descendants of 
John Stiles himself, the issue of (ieoffrey and Lucy Stiles, 
his parents, is called in : first, Francis Stiles, the 

eldest brother of tlie w'hole blood, or his issue : (No. IV.) 
— then Oliver Stiles, and the other whole brothers, re- 
spectively in order of birth, or their issue ; (No. V.)— then 
the sisters of the w'hole blood all together, Bridget and Alice 
Stiles, or their issue ; (No. VI.) — in defect of these, the 
issue of George and Cecilia Stiles, his father’s parents; 
respect being still had to their age and sex : (No. VII.) — 
then the issue of Walter and Christian Stiles, the parents 
of his paternal graiulfathcr : (No. VIII.)— then the issue 
of Richard and Ann Stiles, the parents of his paternal 
grandfather’s father : (No. IX.)— and so on in the paternal 
grandfather’s paternal line, or blood of Walter Stiles, in 
in/i)iitum. In defect of these, the issue of William and 
Jane Smith, the parents of his paternal grandfather’s 
mother: (No. X.) — and so on in the paternal grandfather’s 
maternal line, or blood of Christian Smith, in infinitum ; 
till both the immediate bloods of George Stiles, the pa- 
ternal grandfather, arc spent. — Then we must resort to 
the issue of Luke and Frances Kemp, th« parents of John 
Stiles’s paternal grandmother : (No. XI.) — then to the 
issue of Thomas and Sarah Kempe, the parents of his pa- 
ternal grandmother’s father : (No. XII.)— and so on in the 
paternal giandmother’s paternal line, or blood of Luke 

" Sve the table of descents, (aein«- p. 266 . 
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Kenipc, in infinitum. — In default of which, wc must call 
ill the issue of Cliurles and Mary Holland, the parents of 
his paternal grandmother’s mother : (No. XIII.) — and so 
on in the paternal grandmother’s maternal line, or blood 
of Frances Holland, in infiuilnm ; till both the immediate 
bloods of Cecilia Kempe, the paternal grandmother, are 
also spent. — Whereby the paternal blood of John Stiles 
entirely failing, recourse must then, and not before, be had 
to his maternal relations ; or the blood of the Bakers. 
(Nos. XIV, XV, XVI.) Willis’s, (No. XVII.) Thorpe’s, 
(No. XVIII, XIX.) and White’s (No. XX.), in the same 
regular successive order as in the paternal line, 
wiieihor No. 'J’he stiuleiit should however be informed, that the class 
is lo tie pre- ’ No. X, would be postpoucd to No. XI, in consequence of 
the doctrine laid down, arguendo, by Justice Manwoode, 
in the case of Clerc and Bi’ooke from whence it is adop- 
ted by lord Bacon," and Sir Matthew Hale because, it 
is said, that all the female ancestors on the part of the 
father arc equally worthy of blood; and, in that case, 
proximity shall prevail. And yet, notwithstanding these 
respectable authorities, Blackstone has forcibly contended 
(in point of theory, for the case never yet occurred in prac- 
tice) that preference should be given to No. X before No. 
XI ; for the folloM'ing reasons : 1 . Because this point w'as 
not the principal question in the case of Clere and Brooke : 
but the law concerning it is delivered obiter only, and in 
the course of argument, by Justice Manwoode ; though 
afterwards said to be confirmed by the three other justices 
V in separate, extrajudicial, conferences with the reporter. 
2. Because the chief-justice Sir James Dyer, in reporting 
the resolution of the court in what seems to be the same 
case,"' takes no notice of this doctrine. 3. Because it ap- 
pears from Plowden’s report, that very many gentlemen 
of the law were dissatisfied with this position of justice 
Manwoode ; since the blood of No. X was derived to the 
[ 239 ] purchaser through a greater number of males than the 
blood of 'No. XI, and was therefore in their opinion the 
more worthy of the two. 4. Because the position itself 
destroys the otherwise entire and regular symmetry of our 

* Plowd. 450. ' H. C. L. 240, 244. 

“ Elem. c. 1. * Dyer, 314. 
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legal course of descents, as is manifest by inspecting the 
table ; wherein No. XVI, which is analagous in the ma- 
ternal line to No. X in the paternal, is preferred to No. 

XVIII, which is analagous to No. XI, upon the authority of 
the eighth rule laid down by Hale himself : and itdestroys 
also that constant pref rence of the male stocks in the law 
of inheritance, for which an additional reason is before* 
given, besides the mere dignity of blood. 5. Because it 
introduces all that uncertainty and contradiction, which is 
pointed out by an ingenious author / and establishes a 
collateral doctrine, {viz. the preference of No. XI to No. 

X) seemingly, though perhaps not strictly, incompatible 
with the principal point resolved in the case of Clere and 
Brooke, viz. the preference of No. XI to No. XIV. And, 
though that learned WTiter proposes to rescind the princi- 
pal point then resolved, in order to clear this difficulty ; 
it is apprehended, that the difficulty may be better cleared, 
by rejecting the collateral doctrine, which was never yet 
resolved at all. 6. Because the reason that is given for 
this doctrine, by lord Bacon, {viz. that in any degree, pa- 
r.amount the first, the law respcctcth proximity, and not 
dignity of blood) is directly contrary to many instances 
given by Plowden and Hale, and every other writer on the 
law of descents. 7* Because this position seems to con- 
tradict the allowed doctrine of sir Edward Coke ;* who 
lays it down (under different names) that the blood of the 
Kempes {alias Sandies) shall not inherit till the blood of 
the Stiles’s {alias Fairfield’s) fail. Now the blood of the 
Stiles’s does certainly not fail till both No. IX and No. X 
are extinct. Wherefore No. XI. (being the blood of the 
Kempes) ougl^ not to inherit till then. 8. Because in the 
case, Mich. 12 Edw. IV. 14,“ (much relied on in that of 
Clere and Brooke) it is laid down as a rule, that “ cestuy 
“ que doit inherit er al pere, doit inheriter al Jits.”^ And 
so sir Matthew Hale“ says, “that though the law excludes 
“ the father from inheriting, yet it substitutes and directs [ 240 } 
“ the descent, as it should have been^ had the father in- 

X Page 258 — 260. • Fitzh. Abr. tit. Discent, 2 j Bro, 

y Law of Inheritances, 2tl edit. p. Abr. tit. Discent ^ 3, 

30, 38, 61, 62, 66. Seep. 246. 

* Co. Litt. 12 ; Hawk. Abr. in Iol\ Hist. C, L. 243. 
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“ hcrited.” Now it is settled, by the resolution of Clere 
and Brooke, that No. X should be inherited before No XI 
to Geoffery Stiles, the father, had he been the person last 
seised ; and therefore No. X ought also to be preferred in 
inheriting to John Stiles, the son. 

But all doubt as to this point has now been put an end to 
by the legislature, which has adopted Blackstone’s view 
respecting it, and has enacted that in all descents on 
deaths after the 3 1st of December, 1833, where there 
shall be a failure of male paternal ancestors of the person 
from whom the descent is to be traced and their descend- 


ants, the mother of his more remote male paternal 
ancestor or her descendants, (that is to say, J'^ne Smith 
and her issue,) shall be the heir or heirs of such person, 
in preference to the mother of a less remote male paternal 
ancestor or her descendants (as Frances Kempc and her 
issue) ; and when there shall be a failure of male maternal 
ancestors of such person and their descendants, the 
mother of his more remote male maternal ancestor and 


her descendants shall be the heir or heirs of such person, 
in preference to the mother of a less remote male ma- 
ternal ancestor and her descendants.'' 


Dejccniira. We sliall now Search for the heir of a person, who 
lo'ihri'iV^v'"* having acq\iired lands, has died seised of them since the 
31st of December, 1833. And here we must refer the 
reader, in looking at the annexed table, to the Arabian, 
and not to the Roman numerals, which will at once serve 
to show the true line of descent since the statute 3 & 4 


W, IV, c. 100, and the difference between the rules as they 
formerly stood and as they have been altered. 

In the first place, as under the old lavi^ succeeds the 
eldest son, Matthew Stiles or his issue (1). If his line be 
extinct, then Gilbert Stiles and other sons respeetively in 
order of birth, or their issue (2). In default of these, 
all the daughters together, Margaret and Charlotte Stiles, 
or their issue (3). On failure of the descendants of John 
Stiles himself, a great difference obtains ; for the in- 
heritance goes to his father, Geoffery Stiles (4), and then 
to his issue, Francis Stiles, the eldest brother of the 
whole blood of John Stiles, and the eldest son of Geoffery 


■' 3 & ) W. IV, f. lOfi. f. 8. 
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Stiles or his isstie (5) ; then to Oliver Stiles and the other 
brothers of John Stiles of the whole blood, respectively 
in order of birth, or their issue ((5.) Then to the sisters of 
John Stiles, of the whole blood all together, Bridget and 
Alice Stiles or their issue (/). And it is to be remem- 
bered that these desc.^nts of Francis, Oliver, Bridget and 
Alice, are to be traced through their father Geolfery, and 
not to be taken immediately from John Stiles.® In default 
of issue of Geoffery Stiles of the whole blood to John 
Stiles, recourse under the new law will be had to the issue 
of Geoffery of the half blood to John, that is, to Peter 
Stiles, his half brother or his issue (8), and to Margaret 
Stiles and Fmma Stiles (9), his half sisters together, or 
their issue. In default of all issue of Geoffery Stiles, 
George Stiles (10), his father first, if alive, and then the 
issue of George and Cecilia Stiles, his parents (II), and 
next the issue of George Stiles of the half blood (1*2), 
will take, respect being still had to their age, sex, and 
blood; then in the same way Walter, the father of the 
paternal grandfather (13), the issue of Walter and Chris- 
tian Stiles (14), and the issue of the half blood of Walter 
(15) ; and so on in the paternal grandfather’s paternal 
line (16, IJ, 18) in in/initum. In default of these, it is 
expressly enacted, as we have already seen,*^ that Chris- 
tian Smith (19) would take; then her issue of the half 
blood (20) ; then William Smith her father (21) ; then 
his issue (22), then Jane Smith (*23), and so on in the 
paternal grandfather’s maternal line m infinitivn, till both 
the bloods of George Stiles, the paternal grandfather, are 
spent. Then Ave must resort to Cecilia Kempe, the pa- 
ternal grandmoth#r (24) ; then to her half blood (2 .t) ; 
then to Luke Kempe, the father of the paternal grand- 
mother (26) ; then to his issue of the whole and half 
blood (27 and 28) ; and so on in the paternal grand- 
mother’s paternal line hi infinitum. In default of which 
we must call in Frances Holland (32) ; then her issue of 
the half blood (33) ; then Charles HollafRkXli dl p h is issue 
(35) ; and then Mary Holland (36), and so on in the 
paternal grandmother’s maternal line, or blood of Frances 
Holland in infinitum , till both the immediate bloods of 
• See antc^ p. 2i0, ^ Sec p. 261, 
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Cecilia Kcmpe, the paternal grandmother, are also spent : 
whereby the paternal blood of John Stiles entirely failing, 
recourse must then, and not before, be had to the maternal 
relations ; in the first place, to his mother (37) and her 
issue (38, 3U), and then to the blood of the Baker’s (40 
to 48), Willis’s (49 to 53), Thorpes’ (54 to GI), and 
Whites* (C2 to 66), in the same regular successive order 
as lias last been laid down in the paternal line. 

[ 240 ] In case John Stiles was not himself the purchaser, but 
estate in fact came to him by descent from his father, 
another, or any higher ancestor, there is this difference ; 

can Inherit. blood of that liiic of aiiccstors, from which it 

did not descend, can never inherit : as was formerly fully 
explained.^ And the like rule as is there exemplified, will 
hold upon descents from any other ancestors. 

In the table, The studcnt should also bear in mind, that, during this 

JohnStileeu . ”, 

luppesertw wliolc proccss, John IStiles is the person supposed to 

be tiHi person _ , _ ,, • i \ 

lastemilicd. have been last actually seised oi or entitled to the estate. 
For, if ever it comes to vest in any other person, as heir 
to John Stiles, a new order of succession must be ob- 
served upon the death of such heir; since he, by his 
own seisin or title, now becomes himself an ancestor or 
stipes, and must be put in the place of Jo/m Stiles. The 
figures therefore denote the order in which the several 
classes will succeed to John Stiles, and not to each other ; 
and before we search for an heir in any of the higher 
figures, (No. VIII.) or (14.), we must be first assured that 
all the lower classes from No. (1) to No. (VII), or from 
(1) to (13) "’ore extinct at John Stiles’s decease. 

wbutpro- It should further be observed, that the new act extends 

Hctexiepat to all hereditaments, corporeal and incorporeal, whether 
freehold or copyhold, and whether descendible according 
to the common law or according to the custom of gravel- 
kind, borough English, or other custom.* 

See ante, p, 232. 
i 3 & 4 W. IV, c. 106, 8. 1. 


8 See p. 259. 
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CHAPTER THE SIXTEENTH. 

OF TITLE BY PURCHASE; and first, by ESCHEAT. 

PuRCHASK, perquisitio, taken in its largest and most ex- 
tensive sense, may now be defined to be tbe possession 
of lands and tenements, which a man hath by his own act 
or agreement," or by the devise or gift of his ancestor,** and 
not by mere deseent from any of his ancestors or kindred. 
In this sense it is contradistinguished from acquisition by 
right of blood, and includes every other method of coming 
to an estate, but merely that by iiflieritance : wherein the 
title is vested in a person, not by his own act or agreement, 
but by the single operation of law;** which title we have 
seen** has been recently much narrowed. It is proper, 
however, to observe, that in the construction of the late 
inheritance act, (3 & 4 W. IV. c. 106 ) the word pwchaser, 
has a more limited meaning than formerly. 

Purchase, indeed, in its vulgar and confined acceptation, 
is applied only to such acquisitions of land as are obtained 
by way of bargain and sale, for money or some otlier valu- 
able consideration. But this falls far short of the legal 
idea of purchase : for if I give land freely to another, he is 
in the eye of the law a purchaser ;® and falls within Little- 
ton’s definition, for he comes to the estate by his own 
agreement, that is, he consents to the gift. A man who 
has his father’s estate settled upon him in tail, before he 
was born, is also a purchaser; for be takes quite another 
estate tljan the law of descents would have given him.- 
Nay, even if the ancestor devises his.jE\jjtate to his heir at 
law by will; with other limitations, or in ah'y'other shape 
than the course of descents would direct, such heir always 
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See ante, p. 224. 

Co. Litt. 18. ^ p. 270. 
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took by purchase.8! But if a man seised in fee, before the 
recent statute, devised his whole estate to his heir at law, 
so that the heir took neither a greater nor a less estate by 
the devise than he would have done without it, he was 
adjudged to take by descent,*' even though it were charged 
with incumbrances;' this being for the benefit of cre- 
ditors, and others, who had demands on the estate of the 
ancestor. But as we have secn^ this rule is now altered 
with respect to devises by testators who shall die after the 
3 1st day of December, 1833. If a remainder be limited 
to the heirs of Sempronius, here Sempronius himself takes 
nothing ; but if he dies during the continuance of the 
particular estate, his heirs shall take as purchasers.*' But, 
if an estate be made to A. for life, remainder to his right 
lieirs in fee, his heirs shall take by descent : for it is an 
ancient rule of law, commonly called the rule in Shelley’s 
case, from the name of a leading case in which it was 
recognized, that where\*er the ancestor takes an estate for 
life, the heir cannot by the same conveyance take an estate 
in fee by purchase, but only by descent.^ And if A. dies 
before entry, still his heir shall take by descent, and not 
by purchase : for, where the heir takes any thing that 
might have vested in the ancestor, he takes by way of 
descent.”' The ancestor, during his life, beareth in himself 
all his heirs and therefore, when once he is or might 
have been seised of the lands, the inheritance so limited 
to his heirs vests in the aneestor himself : and the word 
" heirs ” in this case is not esteemed a word of purchase, 
but a word of limitation, enuring so as to increase the 
estate of the ancestor from a tenancy for life to a fee- 
simple. And, had it been otherwise, had the heir (who 
is uncertain till the death of the ancestor) been allowed to 
take as a purchaser originally nominated in the deed, as 
must have been the case if the remainder had been ex- 
pressly limited to Matthew or Thomas by name; then, in 
tlie times of strict feodal tenure, the lord would have been 


i Lord Rayin. 728. 

" Roll. Abr. 626. 

' 8alU. 241 ; Lord Rayiu. 728. 
* Set' unte^ p. 224. 

^ I Roll. Abr. 627. 


» 1 Rep, 93, 104 ; 2 Ler. 60 ; 
Rayin. 334, 

*" 1 Rep. 98. 

" Co. Liu. 22. 
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defrauded by such a limitation of the fruits of his sit^niory, 
arising from a descent to the heir. 

What we call purchase, perouisitio, the feudists called Feudal sigm- 

... , , 1 . ncalloii of 

conquest, conqnccstus, or conqiusilio both denoting any purciiiue. 
means of acquiring an estate out of the common course 
of inheritance. And his is still the proper phrase in the 
law of Scotland,!’ as it was among the Norman jurists, who 
stiled the first purchaser (that is, he who brought the [ 243 ] 
estate into the family which at present owns it) the con* 
queror or conquerenr.^ Which seems to he all that was 
meant by the appellation vi'hich was given to William the 
Norman, when his manner of ascending the throne of 
England was in his own and his succes.sor’s cliarters, and 
by the historians of the times, entitled conqueestus, and 
himself conqueestor or conquisifor signifying that he was 
the first of his family who acquired the crown of England, 
and from whom therefore all future claims by descent 
must be derived : though now, from our disuse of the 
feodal sense of the word, together with the reflection on 
his forcible method of acquisition, we are apt to annex 
the idea of victory to this name of conquest or conquisi- 
tion : a title which, however just with regard to the crown, 
the conqueror never pretended with regard to the realm 
of buigland ; nor, in fact, ever had. 

The diflerenee in effect, between the acquisition of an Diir<rfiicp 
estate by descent and by purchase, consists principally in I’.uJs'iiy 
these two points : 1. That by purcliase, the estate acquires d'liciiasdd 
a new inheritable quality, and is descendible to the owner’s 
blood in general, and not the blood only of some parti- 
cular ancestor. For when a man took an estate by pur- 
chase, he took it not ict feudum paternum or maternum, 
which would descend only to the heirs by the father’s or 
the motlier’s sidej but he took it ut feudum antiquum, 
as a feud of indefinite antiquity ; whereby it became in- 
heritable to his heirs general, first of the paternal, and then 
of the maternal line. But now, as we have already seen,’ 
it is enacted by 3 & 4 W. IV, c. 106,.^. 2, that the per- 
.son last entitled to any lands shall be consideFed to have 
been the purchaser thereof, unless the contrary be proved; 

“ Crag. 1. 1, 1. 10, s. 18. 

p DHlryinple of Feutls, 210. 

^ 6rV, Cousftcm. Gloss, c. 25, p. 40. 


^ Spelin. Gloss. 145, 

• See Chap. 15, p. 224. 
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anti if such proof is given, then the last person from whom 
the lantl shall he proved to have been inherited shall he 
considered to have been the purchaser. 2. An estate taken 
by purchase, will not make the heir answerable for the 
acts of the ancestor, as an estate by descent will. For, 
if the ancestor by any deed, obligation, covenant, or the 
like, bindeth himself and his heirs, and dies ; this deed, 
obligation or covenant, shall be binding upon the heir, so 
far forth only as he (or any other in trust for him)‘ had any 
estate of inheritance vested in him by descent from (or any 
estate jmr avter vie coming to him by special occupancy, 
as heir to)** that ancestor, sufficient to answer the charge;'* 
[ 244 ] whether he remains in possession, or hath alienated it before 
action brought which sufficient estate is in the law called 
Assets, deflni- asscts ; from the French word, assez, enough.** Therefore 
if a man covenants, for himself and his heirs, to keep my 
house in repair, I can then (and then only) compel his 
heir to perform this covenant, when he has an estate suffi- 
cient for this purpose, or assets, by descent from the cove- 
nantor : for though the covenant descends to the heir, 
whether he inherits any estate or no, it lies dormant, 
Will* re hinds and is not compulsory, until he has assets by descent.^ By 
’.feliailtmred thc 3 & 4 VV. IV, c- 106, s. 4, it is to bc observed that when 
t'lmlrto tie* any person shall have acquired any land by purchase un- 
der a limitation to the heirs, or to the heirs of the body of 
any of his ancestors, contained in an assurance, executed 
after the 3 1st of Dec. 1833, or under a limitation to the 
heirs, or to the heirs of the body of any of his ancestors, 
or under any limitation having thc same effect contained 
in the will of any testator who shall die after the 31 st of 
Dec. 1833, such land shall descend, and the descent thereof 
shall be traced, as if the ancestor named in such limitation 
had been the purchaser of such land. And in the con - 
struction of the above act, the word “ purchaser” shall 
mean the person who last purchased the land otherwise 
than by descent, or by any escheat by the effect of which 
the land shall have become part of or descendible in the 
same maniibr as other land acquired by descent (s. 1.) 

• Stat. 29 Car. II, c. 3, 8.12. Stat. 3 & 4 W. & M. c. 14. 

“ /hid. s. 12. * Finch. Law. 119. 

’ 1 P. Wms. 777. y Finch. Rep. 86. 
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Such is the legal signification of the word perguisitio, or 
purchase ; and in its full sense it includes the five following 
methods of acquiring a title to estates : 1 . Escheat. 2. 

Occupancy. 3. Prescription. 4. Forfeiture. 5. Alien- 
ation. Of all these in their order. 

J . Escheat, we may remember,* was one of the fruits 
and consequences of feodal tenure. The word itself is 
originally French or Norman,® in which language it signi- 
fies chance or accident ; and with us it denotes an ob- 
struction of the course of descent, and a consequent 
determination of the tenure by some unforeseen contin- 
gency : in which case the land naturally results back, by a 
kind of reversion, to the original grantor or lord of the fee.*’ 

Escheat therefore being a title frequently vested in the 
lord by iidieritance, as being the fruit of a signiory to 
which he was eiititled by descent, (for which reason the 
lands escheating shall attend the signiory, and be inherit- 
able by such only of his heirs as arc capable of inheriting 
the other) it may seem in such cases to fall more pro- 
perly under the former general head of acquiring title to 
estates, viz. by descent, (being vested in him by act of 
law, and not by his own act or agreement) than under the 
present, by purchase. But it must be remembered that, 
in order to conqjlete this his title by escheat, it is necessary 
that the lord perform an act of his own, hy entering on the 
lands and tenements so escheated, or formerly by suing out 
a ivrit of escheat on failure of M'hich, or by doing any 
act that amounts to an implied Avaiver of his right, as by 
accepting homage or rent of a stranger who usurps the 
possession, his title by escheat is barred.® It is there- 
fore a title acquired by his own act, as well as by 
act of law. Indeed this might also be said of descents 
themselves, in which an entry or other seisin was required, 
in order to make a complete title ; and therefore this dis- 
tribution of titles, by our legal writers, into those by 
descent and by purchase, seems in this respect rather in- 
accurate, and not marked with sufficient precision : for, 

* ^ntc, p. 72. -• Co. Lite. 13. 

" Eavhet Or hket, formed from Bro. Ahr. tit. Escheat^ 2^. 

the verb or AAoiV, to happen. ® Bro. Abr. tit, Acceptajiccy 25; 

1 Fetul. Co. Litt. Id. Co. Lilt. 268. 


What pTH- 
chase in- 
cludes. 


Kscheat. 
Oetliiitioii of. 


E,sclieat Is a 
title parti) hy 
(h’sretit and 
paitly by pur* 
chase. 


[245 ] 
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as escheats must follow the nature of the signiory to 
which they belong, they may vest by either purchase or 
descent, according as the signiory is vested. And, though 
Sir Edward Coke considers the lord by escheat as in some 
respects the assignee of the last teuant,*^ and therefore 
taking by purchase ; yet, on the other hand, the lord is 
more frequently considered as being ullimns haeres^ and 
therefore taking by descent in a kind of caducary suc- 
cession. 

Foundntion of The law of escheats is founded upon this single princi- 
eiiClieats. pie, that the blood of the person last seised in fee-simple 
i.s, by some means or other, utterly extinct and gone ; 
and, since none can inherit his estate but such as are of 
his blood and consanguinity, it follows as a regular con- 
sequence, that when such blood is extinct, the inheritance 
itself must fail, the land must become what the feodal 
writers denominate feudum npertum, and must result 
back again to the lord of the fee, by whom, or by those 
whose estate he hath, it was given. 

Escheats Escheats are frequently divided into those propter 
di’vided’mto defeotum sanguinis, and those propter delictum tenentis ; 
'iTrde}euum the 0116 sort, if the tenant dies without heirs ; the other if 
l“”^propi'er his blood be attainted. But both these species may well 
tenentis. be comprehended under the first denomination only ; for 
he that is attainted, suffers an extinction of his blood, as 
[ 246 ] without relations. The inheritable 

quality is expunged in one instance, and expires in the 
other ; or, as the doctrine of escheats is very fully ex- 
j pressed in Fleta,** ‘‘ dominus capitalis feodi loco hceredis 

habetur, quoties per defectum vel delictum extinguitur 
sanguis tenentk” 

How liciedi- Escheat therefore arising merely upon the deficiency of 
mil *'e I’l'ii- tlie blood, whereby the descent is impeded, their doctrine 
will be better illustrated by considering the several cases 
wherein hereditary blood may be deficient, than by any 
other method whatsoever. 

1.2. 3. Where 1 > 2 , 3 , The first three cases, wherein inheritable blood 
wlthmif'ioa- is wanting’,* may be collected from the rules of descent laid 
down and explained in the preceding chapter, and there- 
fore will need very little illustration or comment. First, 

' 1 Inst. 215. t Co. Litt. 13, 92. >> L. 6, c. I. 
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when the tenant dies without any relations on the part of 
any of his ancestors : secondly, when he dies without any 
relations on the part of those ancestors from whom his 
estate descended : thirdly, when he dies without any re- 
lations of the whole blood. But this last case, as we 
have seen,* is now much qualified. In two of these case* 
the blood of the first purchaser is certainly, in the other 
it is probably, at an end ; and therefore in all of them, to 
the extent mentioned ui the last chapter, the law directs, 
that the land shall escheat to the lord of the fee : for the 
lord would be manifestly prejudiced, if, contrary to the 
inherent condition tacitly annexed to all feuds, any per- 
son should be suffered to succeed to the lands, who is 
not of the blood of the first feudatory, to whom for his 
personal merit the estate is supposed to have been granted. 

It was a rule of the common law, that when a person nythfoom- 
died without heirs, or was convicted of treason or felony, 
the lands which he held as the legal owner in trust for 
others, escheated or became forfeited to the lord, who held 
them discharged of the trust.^ This rule was so obviously 
unjust, that it was altered by several recent statutes, in all 
cases where the superior lord was the crown ; and the king 
was thereby enabled, by sign manual or under the seal of 
the Duchy of Lancaster, to grant lands devolving upon the 
crown by escheat or forfeitui’e, or from having been pur- 
chased by or in trust for an alien, for the purpose of exe- 
cuting any trusts to which they had been directed to be 
applied, or of restoring the same to the family of the per- 
sons whose estates they had been, or to carry into effect 
any intended disposition of such persons, or to reward 
persons making discoveries of such forfeiture, &c.; or to 
direct the lands to be sold, and the rents, or the produce 
of the sale, to be applied to these purposes, or to pay any 
debtor debts of the persons whose estates they had been.*' 

And by statute 6 G. IV., c. VJ, the provisions of these 
statutes were extended to leaseholds. Personal chattels 
were, however, still within the operation of the rule of 
common law. 

' See ante, p. 250. 

1 Harg. t’o. Lilt. 13, n. (7) ; 
coie, Moore, 196. 


I- 39 & 40 G. Ill, c. 88;47G. Ill, 
s, 2, c. 21; 59 G. Ill, c. 94. 
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Eiitlro altorJi- But by the 4 8c 5 W. IV., c. 23, this rule of the common 

w. IV, c. M. law is entirely altered ; it being enacted (s. 2), that where 
any person seised of any land upon any trust, or by way 
of mortgage, dies without an heir, the Court of Chancery 
may appoint a person to convey such land, in like ’ manner 
•as if such trustee or mortgagee had left an heir, and it 
Avas not known who was such heir. It is further enacted 
(s. 3), that no land, chattels, or stock, vested in any per- 
son, or hy way of mortgage, or any profits thereof, shall 
escheat or he forfeited hy reason of the attainder or con- 
viction for any offence of such trustee or mortgagee, hut 
shall remain in such trustee or mortgagee or t irvive to Ids 
co-trustee, or descend or vest in his representative, as if 
no such attainder or conviction had taken place. By s. 1, 
the estates and matters included in the act are specified ; 
and by s. 4, it is mentioned to w'hom, and to what cases, 
its provisions shall extend. But the escheat or forfeiture 
of any lands, chattels, or stock, vested beneficially in any 
trustee or mortgagee, is not to he prevented hy the act 
(sec. 5). The sixth section has a retrospective effect, and 
enacts, that where any person possessing lamls, chattels, or 
stock, as a trustee thereof, shall have died w ithout heirs, 
or have been convicted before the passing of the act, the 
lands, chattels, or stock, are to be subject to the control of 
the Court of Chancery, for the use of the party beneficially 
interested therein, and arc to he considered within the 
provisions of the II G. IV., and I W. IV., c. GO, as if such 
person so dead without heirs, or so convicted, were out of 
the jurisdiction of, or not amenable to the process of the 
court, without having been so convicted. But this sec- 
tion is not to relate to any lands, chattels, or stock, vested 
by virtue of any grant made subsequently to the time when 
such escheat or forfeiture first occurred, or to any lands, 
chattels, or stock, which more than twenty years prior to 
the act shall have been actually vested in possession by 
the parties thereto entitled. 

4 . A motisitr. 4. A moiistcr, which hath not the shape of mankind, 
but in any part evidently bears the resemblance of the 
brute creation, hath no inheritable blood, and cannot be 
heir to any land, albeit it be brought forth in marriage j 

' This is regulated by stat. 11 Geo. IV, and 1 Win. IV, c. 60. 
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but, althoiu^li it Iiath deformity in aiiy part ot its body? 
yet if it hath human shape, it may be heir.”‘ This is a 
very ancient rule in the law of England;” and its reason 
is too obvious and too shocking to beai* a minute discus- 
sion. The Roman I nv agrees with our own in excluding 
such births from successions yet accoimts them, howe\ er, 
cliildrcn in some respects, where the parents, or at least 
the father, could reap any advantage thereby (as the 
J?(s triuin libcrornm^ and the like) esteeming them the 
misfortune, ratlier tlian the fault, of that parent. Hut our 
law will not admit a biith of this kind to be such an 
issue as shall entitle the husband to be tenant by tlie 
curtesy because it is not capable of inheriting. And 
therefore, if there appears no other heir than such a prodi- 
gious birth, the land shall escheat to the lord. 

5. Hastards are incapable of being heirs. Bastards, by 
our law, are such children as are not born either in lawful 
wedlock, or within a compdent time after its determina- 
tion. Such are held to be niillius /iliij the sons of 
nobody ; for the maxim of law is, (/ui ex danuutto coiIk, 
n((seunt(n\ inter Jiberos non coynjmtantnrJ jieing thus 
the sons of nobody, they have no blood in tliein, at least 
no inheritable blood ; consecpiently, none of the blood of 
the first purchaser : and therefore, if there be no other 
claimant than such illegitimate children, the land sliall 
escheat to the lord.” 'i'he civil law (lifters from ours in 
this point, and allows a bastard to succeed to an inherit^ 
ance, if after its birtli the mother were married to tlu' 
father;^ and the Scotch conforms to the civil law in 
this respect, but such bastard, though thus legit imi/cd in 
Scotland, cannot inherit lands in J'higland.” 


Co. Litt. 7, 8. 

" Quienntia farviaui kimiani gene- 
ris ennverso iwne procrcnntui'y ut m 
mulivr monfttrosum vcl prodigiom)u 
enixa sit^ inter lihras non vmnpntcntnr. 
Partns tamen^ cui nnluia alfquantu- 
him arfdiderit vcl dwiinucyitf nt si sex 
vel tantum quntnor di^itos hnbuent^ 
bene dehet inter liha os c onnnme^ui i ; 
ety si membra sint inutilia aut tortuosfty 
non tnmen rst pm ins mo7isirosus. 
Bract. 1. 1, c. and 1, 5, tr. 5, c. 30. 


» Ff. 1, 5, 14. 

Ff. M), 10, 13.') ; Fan), 4, sent !U 
s. 03. 

'I Co. Lilt. 2f). 

' Co. Litt. 8. 

* Finch. Law. 117. 

^ Nov. 8!vc. 8. 

Doe d. Jin hidiihle V. VnrdiJIy 

.0 B. cS^ C. 4.38; 0 BJi. 47!), N. S ; 
0 Bll. 32, N. S. ; and v, 

Sanndetsy 0 fUi. 307, N. S 

9 


[247] 


k Bubtarflfl. 
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[ 248 ] There is indeed one instance, however, in which our 

Case <>f baa. jjgg ghewn a bastard some little regard : and that is 

taitl ei»ne “ 

mix muiier usually termed the case of a bastard eisrite and muUer 

'^ymsne* ^ ^ 

puisne. This happens when a man has a bastard son, and 
afterwards marries the mother, and by her has a legitimate 
son, who in the language of the law, is called a mulier, 
or, as Glanvil ^ expresses it in his Laim, filitts 7nulieratns : 
the woman before marriage being concuhina, and after- 
wards mulier. Now here the oldest son is bastard, or 
bastard eigne, and the younger son is legitimate, or mulier 
puisiie. If then tlic father dies, and the bastard eif’ue 
• enters upon his land, and enjoys it to his death, and dies 
seised thereof, whereby the inheritance descends to his 
issue ; in this case the mulier puisne, and all other heirs, 
(though minors, feme coverts, and under any incapacity 
whatsoever) are totally barred of their right."' And this, 

1. As a punishment on the nndier for his negligence, in 
not entering during the bustard’s life, and evicting him. 

2. Because the law will not suffer a man to be bastardi/cd 
after his death, who entered as heir and died seised, and 
so passed for legitimate in his lifetime. 3. Because tlie 
canon law (following the civil), did allow such bustard 
eig7ie to be legitimate, on the subsequent marriage of his 
mother; and therefore the laws of England, (though 
they would not admit either the civil or canon law to rule 
the inheritances of this kingdom, yet) paid such a regard 
to a person thus peculiarly circumstanced, that, after the 
land had descended to his issue, they would not unravel 
the matter again, and suffer his estate to be shaken. But 
this indulgence was shewn to no other kind of bastard ; 
for, if the mother was never married to the father, such 
bastard could have no colourable title at all.* 

[ 249 ] As bastards cannot be heirs themselves, so neither can 
no h«[riibu\ those of thcir own bodies. For, 

tho»e of his gg g[[ collateral kindred consists in beinif derived from the 
same common ancestor, and as a bastard has no legal an- 
cestors, he can Ijave no collareral kindred ; and, conse- 
quently, can have no legal heirs, but such as claim by a 
lineal descent from himself. And therefore if a ba.stard 
purchases land and dies seised thereof without issue, and 
• L. 7, c. 1. * Litt. s, .W ; Co. Lilt. 241. x Lilt. s. 400. 
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intestate^ the land shall escheat to the lord of the fee/ as. 
well under the recent statute,* as under the former law. 

6. Aliens/ unless they have been naturalised by act of o. Alien*. 
Parliament, or made denizens by the King’s letters patent, 
are incapable of takin> by descent, or inheriting Z for they 
are not allowed to have any inheritable blood in them ; 
rather indeed upon a principle of national or civil policy, 
than upon reasons strictly feodal. Though, if lands had 
been suffered to fall into their hands who owe no allegiance 
to the crown of England, the design of introducing our 
feuds, the defence of the kingdom, would have been de- 
feated. Wherefore if a man leaves no other relations but 
aliens, his lands shall escheat to the lord. 

But all children or grandchildren, born out of the King’s 
allegiance, are capable of inheriting lands, whose father or 
grandfathers were, at the birth of such children or grand- 
children, natural-born subjects. If, however, the parents 
are not in actual obedience to the crown, their children 
arc aliens. Thus since the recognition of the independ- 
ence of the United States of America in 1785, the chil- 
dren of persons continuing to reside there after that time, 
and adhering to that Government, are incapable of being 
heirs to lands in England.® 

As aliens cannot inherit, so far they are on a level with Have no 
bastards ; but as they are also disabled to hold by purchase,^ 
except by the King’s license,® they are under still greater 
disabilities. And, as they can neither hold by purchase, 
nor by inheritance, it is almost superfluous to say that 
they can have no heirs, since they can have nothing for an 
heir to inherit ; but so it is expressly holden,^ because 
they have not in them any iidieritable blood. 

And farther, if an alien be made a denizen by the King’s wiiere an 

^ Hi ten is made 

letters patent, and then purchases lands, (which the law » rtenirtn, 

^ ' wIjo inlicrits* 

allows such a one to do) his son, born before his deuiza- 


y Hract. 1. 2, c. 7 ; Co. Litt. 244. 

* Doe d. Blackhum v, lilackhurn^ 
1 Moo. & Rob. 517 ; 3 & 4 W. 4, 
€. 106. . 

• See Rights of Persons, c. 10. 

Co. Litt. 8. 

^ 25Edw. lll,st. 2; 7Annc,c.5 i 


4 Geo. II, c. 21 ; 13 Geo. Ill, c. 21 ; 
Doe d. 7’Aomfli v. Acklan^ 2 B. &C, 
773 ; Auchmuty v* Mulcaster^ 5 B. 
& C. 771. 

Co. Litt. 2. 

® Harg. Co. Litt. 2 n. 2. 

' Co. Liu. 2 ; 1 Lev. 59. 
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tion, shall not (by the common law) inherit those lands ; but 
a son born afterwards may, even though his elder brother 
be living ; for the father, before denization, had no inheri- 
[ 250 ] table blood to communicate to his eldest son ; but by deni- 
zation it acquires an hereditary quality, which will be 
transmitted to his subsequent posterity. Yet if he had 
been naturalised by act of parliament, such eldest son 
might then have inherited ; for that cancels all defects, 
and is allowed to have a retrospective energy, which sim- 
ple denization has not.^ 

Whore alien Sir Edward Cokc^ also holds, that if an alien cometh 

fM>i( Mins, into England, and there hath issue two sous, who are 

whvi livr thi-y i ^ 

t ill tiiitiiuo thereby natural-born subjects ; and one of them purchases 

tMtIj olhei . .1*^ ri 1 ^11* 

land, and dies ; yet neither of these brethren can be heir to 
the other. For the commune vinculum, or common stock of 
their consanguinity, is the father; and as he had no inherit- 
able blood in him, he could communicate none to his sons; 
and, when the sons can by no possibility be heirs to the 
father, the one of them shall not be heir to the other. And 
this opinion of his seems founded upon solid principles of 
the ancient law ; not only from the rule before cited,' that 
cestuy, (jue doit inheriter al pere, doit inheriter al fits ; but 
also because we have seen that the only feudal foundation, 
upon which newly purchased land can possibly descend to 
a brother, is the supposition and fiction of law, that it de- 
scended from sonic one of his ancestors : but in this case as 
the immediate ancestor was an alien, from whom it could by 
no possibility descend, this should destroy the supposition, 
and impede the descent, and the land should be inherited, 
ut feudum stride novum ; that is, by none but the lineal 
descendants of the purchasing brother ; and on failure of 
tiiem, should escheat to the lord of the fee. But this 
oiiiaion hath been since overruled :j and it is now held for 
law, that the sons of an alien born here may inherit to 
each other ; the descent from one brother to another being 
an immediate descent by the former law.'* And reason- 
ably enough upon the whole ; for, as (in common pur- 
chases) the whole of the supposed descent from indefinite 

»■' Co. Liu. 129, ' 1 Veiitr. 173 ; 1 Lev. 5if; 1 Sid. 

^ I Inst. 8. 193. 

' See pp. 246, 26.S. *' Sec piige 249. 
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ancestors, is but fictitious, the law may as well suppose 
the requisite ancestor, as suppose the requisite descent, 
lint as the descent is now* to be traced through the parent, 
perhaps Sir Edward Coke’s doctrine would be held to be 
the right one. 

It is also enacted by the statute 11 & 12 W. III. c. C, [2.51 ] 
that all persons, being natui*al-born subjects of the king, 
may inherit and make their titles by descent from any of c|"''tren ot 

^ ^ •f alieiib iiibcrlt* 

their ancestors, lineal or collateral : although their father 
or mother, or other ancestor, by, from, through, or under 
whom they derive their pedigrees, were born out of the 
king’s allegiance. Hut inconveniences were afterwards 
ap]}rehcndcd, in case persons should thereby gain a future 
c.'ipaeity to inherit, who did not exist at the death of the 
person last seised. As, if Francis the elder brother of 
John Stiles, be an alien, and Oliver the younger be a 
natural-horn subject, upon John’s death without issue his 
lands will descend to Oliver the younger brother : now, if 
afterwards Francis has a child born in England, it was 
feared that, under the statute of King William, this new- 
born child might defeat the estate of his uncle Oliver. 
Wherefore it was provided by the stat. 25 G. II. c. 39, 
that no right of inheritance shall accrue by virtue of the 
former statute to any persons whatsoever, unless they arc 
in being and capable to take as heirs at the death of the 
person last seised: — with an exception however to the 
case, where lands shall descend to the daughter of an 
alien; which descent shall.be divested in favour of an 
after-born brother, or the inheritance shall be divided with 
an after-born sister or sisters, according to the usual rule"* 
of descents by the common law. 

/. By attainder also for treason or other felony, the r. Aitamdcr. 
blood of the person attainted was so corrupted as to be 
rendered no longer inheritable. 

Great care must be taken to distinguish between forfei- niuinrtfon 
ture of lands to the king, and this species of escheat to ciieat and for 
the lord ; which, by reason of their similitude in some respm.'" ’ * 
circumstances, and because the crown is vefy frequently 
the immediate lord of the fee, and therefore entitled to both, 
have been often confounded together. Forfeiture of lands, 

^ See antcy p. 219. Sec pp. 232. 238. 
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and of whatever else the offender possessed, was the doc- 
trine of the old Saxon law," as a part of punishment for 
the offence ; and does not at all’ relate to the feodal system, 
nor is the consequence of any seigniory or lordship para- 
mount but, being a prerogative vested in the crown, was 
neither superseded nor diminished by the introduction of 
the Norman tenures ; a fruit and consequence of which 
escheat must undoubtedly be reckoned. Escheat there- 
fore operates in subordination to this more ancient and 
superior law of forfeiture. 

The doctrine of escheat upon attainder, taken singly, is 
this ; that the blood of the tenant, by the commission of 
any felony, (under which denomination all treasons were 
formerly comprisedP) is corrupted and stained, and the 
original donation of the feud is thereby determined, it 
being always granted to the vassal on the implied condition 
of durn bene se gesserit. Upon the thorough demonstra- 
tion of which guilt, by legal attainder, the feodal covenant 
and mutual bond of fealty are held to be broken, and the 
estate instantly falls back from the offender to the lord of 
the fee, and the inheritable quality of his blood is ex- 
tinguished and blotted out for ever. In this situation the 
law of feodal escheat was brought into England at the 
conquest ; and in general superadded to the ancient law 
of forfeiture. In consequence of which corruption and 
extinction of hereditary blood, the land of all felons would 
immediately revest in the lord, but that the superior law 
of forfeiture intervenes, and .intercepts it in its passage : 
in case of treason, for ever; in case of other felony, for 
only a year and a day ; after which time it goes to the 
lord in a regular course of escheat,** as it would have done 
to the heir of the felon in case the feodal tenures had 
never been introduced. And that this is the true opera- 
tion and genuine history of escheats will most evidently 
appear from this incident to gavelkind lands, (which seems 
to be the old Saxon tenure) that they are in no case subject 
to escheat for feloqy, though they are liable to forfeiture 
for treason.*" 


'* LL. Aelfredy c. 4, LL, Canute 
St. 5, c. 54. 

" 2 Inst, (ii ; SaJk. 85. 


p 3 Inst. 15 j Stat. 25 Edw, III, 
St. 5, c. 2, s. 12. 

2 Inst. 36. 

Somner, 53 ; Wright. Ten. 118. 
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As a consequence of this doctrine of escheat, all lands [ 253 ] 
of inheritance immediately revesting in the lord, the wife 
of the felon was liable to lose her dower, till the statute I 
Edw. VI., c. 12, enacted, that albeit any person be attainted 
of misprison of treason, murder, or felony, yet his wife 
shall enjoy her dower. But she has not this indulgence 
where the ancient law of forfeiture operates, for it is ex- 
pressly provided by the statute 5 '& 6 Edw. VI, c. 1 1 , that 
the wife of one attaint of high treason, and petit treason,* 
shall nf)t be endowed at all. 

Hitherto we have only spoken of estates vested in the 
offender, at the time of his offence or attainder. And here lendenne the 

n r r • 111 1*1 person inca- 

thc law of forfeiture stops : but the law of escheat pursues pabie of m- 

, ^ , heiiting* 

the matter still farther. For, the blood of the tenant being 
utterly corrupted and extinguished, it follows, not only 
that all that he now has shall escheat from him, but also 
that he shall be incapable of inheriting any thing for the 
future. This may farther illustrate the distinction between 
forfeiture and escheat. If therefore a father be seised in 


fee, and the son commits treason and is attainted, and then 
the father dies : here the land shall escheat to the lord ; 
because the son, by the corruption of his blood, is incapa- 
ble to be heir, and there can be no other heir during his 
life : but nothing shall be forfeited to the king, for the 
son never hud any interest in the lands to forfeit.* In 
this case the escheat operates, and not the forfeiture ; but 
in the following instance the forfeiture works, and riot the 
escheat. As where a new felony is created by act of par- 
liament, and it is provided (as is frequently the case) that 
it shall not extend to corruption of blood : here the lands 
of the felon shall not escheat to the lord, but yet the profits 
of them shall be forfeited to the king for a year and a day, 
and so long after as the offender lives." 


There was yet a farther consequence of the corruption The person 
and extinction of hereditary blood, which was this : that n“apabU! of* 
the person attainted should not only be incapable himself hirp"S|!«r"y 
of inheriting, or transmitting his own property by heirship, '* 254^1 
but should also obstruct the descent of lands or tenements ^ 


to his posterity, in all cases where they were obliged to 
dei’ive their title through him from any remoter ancestor. 


• Co. Litt. 37 a ; Slitundf. 19.3 f>. • Co. Litt, 13. " 3 Inst. 47. 
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The channel, which conveyed the hereditary blood from 
his ancestors to him, was only exhausted for the present, 
but totally dammed up and rendered impervious for the 
future. This was a refinement upon the ancient law of 
feuds, which allowed that the grandson might be heir to 
his grandfather, though the son in the intermediate gene- 
ration was guilty of felony.'' But, by the law of England, 
until recently, a man’s blood was so universally corrupted 
by attainder, that his sons could neither inherit to him 
nor to any other ancestor,"' at least on the part of their 
attainted father. 

“ This corruption of blood,” says Blackstone, cannot 
be absolutely removed but by authority of parliament. ’Fhc 
king may excuse the public punishment of an offender ; but 
cannot abolish the private right, which has accrued or may 
accrue to individuals as a conseipience of the criminal’s 
attainder. He may remit a forfeiture, in which the interest 
of the crown is alone concerned ; but he cannot wi 2 )e away 
the corruption of blood ; for therein a third person hath an 
intci'cst, the lord who claims by escheat. If therefore a 
man hath a son, and is attainted, and afterwards pardoned 
by the king ; this son can never inherit to his father, or 
father’s ancestors ; because his jiaternal blood, being once 
thoroughly corrupted by his father’s attainder, must con- 
tinue so : but if the son had been born after the jnardon, 
he might inherit; because by the pardon the father is 
made a new man, and may convey new inheritable blood 
to his after-born children.* 

^ “ Herein there is however a difference between aliens 

and persons attainted. Of aliens, who could never by any 
jiosbilniity be heirs, the law takes no notice : and there- 

[ 255 ] fore avc have seen, than an alien elder brother shall not 
impede the descent to a natural-born younger brotlier. 
But in attainders it is otherwise : for if a man hath issue 
a son, and is attainted, and afterwards jjardoned, and then 
hath issue a second son, and dies ; here the corruption of 
blood is not rempved from the eldest, and therefore he 
cannot be heir : neither can the youngest be heir, for he 
hath an elder brother living, of whom the law takes notice, 
as he once had a i>ossibiIity of being heir : and therefore 

" Van Leeuwco in 2 Feud. 31. Co. Lilt. 3yi. 


* Ibid. 392, 
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the younger brother shall not inherit, but the land shall 
escheat to the lord : though had the elder died without 
issue in the life of the father, the younger son born after 
the pardon might well have inherited, for he hath no cor- 
ruption of blood. y S } if a man hath issue two sons, and 
the elder in the lifetime of the father hath issue, and then 
is attainted and executed, and afterwards the father dies, 
the lands of the father shall not descend to the younger 
son : for the issue of the elder, which had once a possibility 
to inherit, shall impede the descent to the younger, and 
the land shall escheat to the lord.* Sir Edward Coke in 
this case allows,® that if the ancestor be attainted, his sons 
born before the attainder may be heirs to each otlier ; and 
distinguishes it from the case of the sons of an alien, 
because in this case the blood was inheritable when im- 
parted to them from tlie father : but he makes a doubt 
(upon the principles before-mentioned, which are now 
overruled'’) whether sons, born after the attainder, can 
inherit to each other, for they never had any iidieritable 
blood in them. 

“ Upon the whole it appears, that a person attainted is 
neither allowed to retain his former estate, nor to inherit 
any future one, nor [before the recent statute]® to transmit 
any inheritance to his issue, either immediately from him- 
self, or mediately through himself from ajiy remoter an- 
cestor ; for his inheritable blood, which is necessary either 
to hold, to take, or to transmit any feodal property, is 
blotted out, corrupted, and extinguished for ever : the 
consequence of which is, that estates thus impeded in their 
descent, result back and escheat to the lord. 

“'J’his corruption of blood, thus arising from feodal 
principles, but perhaps extended farther than even those 
principles will warrant, has been long looked upon as a 
peculiar hardship : because the oppressive parts of the feodal 
tenures being now in general abolished, it seems unreason- 
able to reserve one of their most inequitable consequences ; 
namely, that the children should not only be reduced to 
present poverty, (which, however severe, is sufficiently 

y Co. Liu. 8. “ Co. Lilt. 8. 

* Dyer, 48. i> 1 Hal. P. C. Jj7. 

3 & I W, IV, c. IOC, s. 10, 


[25G 1 
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justified upon reasons of public policy) but also belaid un- 
der future difficulties of inheritance, on account of the {?uilt 
of their ancestors. And therefore in most (if not all) of 
the new felonies created by parliament since the reign of 
Henry the eighth, it is declared that they shall not ex- 
tend to any corruption of blood : and by the statute 7 
Ann. c. 2), (the operation of which is postponed by the 
statute 17 Geo. II, c. 39.) it is enacted, that, after the 
death of the late pretender, and his sons, no attainder for 
treason shall extend to the disinheriting any heir, nor 
the prejudice of any person, other than the offender him- 
self: which provisions have indeed carried the remedy 
farther tlian was required by the hardship above com- 
plained of ; which is only the future obstruction of de- 
scents, where the pedigree happens to be deduced through 
the blood of an attainted ancestor.” 
eoniiDtion of And now corruption of blood is almost entirely abolished, 
i^iood abolish- statute 54 G. III., c. 145, corruption of blood 

was abolished in all cases except the crimes of petit 

llfsccnts to *■ * 

iM- made trcasoii or murder ; and bv the 3 & 4 W. IV., c. 106, 

tliroii«li at- I • 11 1 1 1 

laiiited i)ei- s. lU, it IS enacted, that when any person from whom the 
descent of any land is to be traced shall have had any re- 
lation who, having been attainted, shall have died before 
such descent shall have taken place, then such attainder 
shall not prevent any person from inheriting such land, 
who would have been capable of inheriting the same by 
tracing his descent through such relation if he had not been 
attainted, unless such lands shall have escheated in conse- 
^ quence of such attainder before the 1st of January, 1834. 

i.aiid« vested Before I conclude this head, of escheat, I must men- 
ti(.ii, not tion one singular instance in which lands held in fee-sim- 

liable to ea- 

theat. pie -ire not liable to escheat to the lord, even when their 
owner is no more, and hath left no heirs to inherit them. 
And this is the case of a corporation ; for if that comes by 
any accident to be dissolved, the donor or his heirs shall 
have the land again in reversion, and not the lord by es- 
cheat ; which is p^haps the only instance where a rever- 
sion can be Expectant on a grant in fee-simple absolute. 
But tlie law, we are told,** doth tacitly annex a condition 

•' Co. Liu. 13; but sec Harg. I I'onb. Eq. 309, who agrees with 
note, on the point, contra. See also Coke and Blackstonc. 
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to every such gift or grant, that if the corporation be dis- 
solved, the donor or grantor shall re-enter; for the cause 
of the gift or grant faileth . This is indeed founded upon [ 25/ ] 

the self-same principle as the law of escheat ; the heirs of 
the donor being only ubstituted instead of the chief lord 
of the fee : which was formerly very frequently the case in 
subinfeudations, or alienations of lands by a vassal to be 
holden as of himself ; till that practice was restrained by 
the statute of quia ernptores, 18 Edw. I. st. 1, to which 
this very singular instance still in seme degree remains an 
exception. 

There was one more incapacity of taking by descent, 
which, not being productive of any escheat, is not strictly 
reducible to this head, and yet must not be passed over 
ill silence. It was enacted by the statute 11 & 12 Will. 

HI. c. 4, that every papist who shall not abjure the errors 
of his religion by taking the oaths to the government, and 
making the declaration against transubstantiation within 
six months after he had attained the age of eighteen years, 
should be incapable of inheriting, or taking by descent, 
as well as purchase, any real estates what'-oever ; and his 
next of kin being a protestant, should hold them to his 
own use till such time as he complied with the terms im- 
posed by the act. This incapacity was merely personal ; 
it effects himself only, and did not destroy the inheritable 
(piality of his blood, so as to impede the descent to others 
of his kindred. In like manner as, even in the times of 
popery, one who entered into x’eligion and became a monk 
professed was incapable of inheriting lands, both in our 
own'^' and the feudal law ; eo quod desiit esse miles seculi 
qui factus est miles C/iristi ; ncc bencfiemm pertinet ad 
earn qui non debet gerere o//iciumJ But yet he was ac- 
counted only eivililcr mortuus', he did not impede the 
descent to others, but the next heir was entitled to his 
or his ancestor’s estate. This act, however, was re- 
pealed, by statute 18 <5 Geo. III. c. 00. 

These are the several deficiencies of hereditary blood, 
recognised by the law of England , which, so often as they 
happen, occasion lands to escheat to the original propri- 
etary or lord. 

• Co. Liu. 132. ^ 2 Fmd, 21. * See Rights of Persons, 09, 487, 
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CHAPTER THE SEVENTEENTH. 


OF TrrLE BY OCCUPANCY. 

Occupancy is the takincj |H>sscssioti of those things, 
wliicli before belonged to nobody. 'Phis, as we have seei\,‘' 
is the true ground and foiindation of all projierty, or of 
bolding those things in severalty, vvbieh by the law of 
nature, uiujualified by that of society, were common to 
all manlvind. But when once it was agreed that every 
thing capable of ownership should have an owner, natural 
reason suggested, that, be who could lirst declare his in- 
tention of appropriating any thing to his own use, and, 
in consequence of such intention, act.ually took it into 
possession, should thereby gain the absolute property (»f 
it ; according to that rule of the law of nations, recog- 
nized by the laws of Rome,'’ qtiod fiullius est, id nitione 
natimili occupanti conccditur. 

This right of occupancy, so far as it concerns real pro- 
perty, (for of personal chattels I am not in this place to 
speak,) hath been confined by the laws of J ingland within 
a very narrow compass ; and was extended only to a single 
instance : namely, where a man was tenant pHr uuler vie, 
or had an estate granted to himself only (without men- 
tioning his heirs) for the life of another man, and died 
during the life of cestui ijiie vie, or him by whose life It 
was holden : in this case he that could first enter on the 
land might lawfully retain the possession so long as cestui 
giie vie lived, by nght of occu2Jancy.‘’ 

This seems to have been I'ecurring to first princi2)lcs, 
and calling in the law of tiature to ascertain the property 
of the land, when left without a legal owner. For it did 

See pp. 3 & 7, ‘^.41, I,. 3. cCo. Litt. II. 
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not revert to tlic jjrantor, thougli it formerly'' was sup- 
posed so to do 5 for he had parted with all his interest, so 
long as cestui que vie lived : it did not escheat to the 
lord of the fee ; for r 1 escheats must be of the absolute 
entire fee, and not ot any particular estate carved out of [ 2.j0 ] 
it ; much less of so minute a remnant as this : it did not 
belong to the grantee, for he was dead ; it did not descend 
to bis heirs, for there were no words of inheritance in the 
grant ; nor could it vest in his executors, for no executors 
could succeed to a freehold. Belonging, therefore, to no- 
body, like the hccrcditas jaceus of the Romans, the law 
left it open to be seised, and appropriated by the first 
person that could enter u[K)n it, during the life of cestui 
(]ue vie, under the name of an oeeupant. But there was 
no right of occupancy allowed, where the king had the 
reversion of the lands; for the reversioner hath an equal 
right with any other man to enter upon the vacant pos- 
session, and where the king’s title and a subject’s concur, 
the king’s shall be always preferred: against the king, 
therefore, there could be no ])rior occupaiU, because 
nullum leinpus occurrit regi.^ And, even in the ease of a 
subject, had the estate pur miter vie been granted to a 
man and his heirs during the life of cestui qne vie, there 
the heir might, and still may, enter and hold possession, 
and is called in law a special occupant, as having a special 
exclusive right, l)y the terms of the original grant, to 
enter upon and occupy this during the 

residue of the estate granted : though some have thought 
him so called with no very great propriety;'^ and that 
such estate is rather a descendible freehold. But the title 
of common occupancy has been reduced almost to no- 
thing by two statutes : the one 29 Car. II, c, 3, whicli 
enacted, (according to the ancient rule of law,^) that where 
there was no special occupant in whom the estate might 
vest, the tenant pur auter vie might devise it by will, or 
it should go to the executors or administrators, and be 
assets in tlieir hands for payment of debts : the other, that 
of 14 Geo. 11. c. 20, which enacted that the surplus of such 

Bract. 1. 2, c. 9, 1. 4. tr. 3, c. 9, ‘‘ Co. Litt. 41, 

s. 4. Flet, 1. 3, c. 12, s. C, I. 5, c. 5, ^ Vaiigli. 20l. 

s. 13. ' K Bract. Ibid, FIct. Ibid, 
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estate pur auter vie, after payment of debts, should be 
applied and distributed in the same manner as the personal 
estate of the testator.** . 

By these statutes the title of common occupancy is ut- 
terly extinct and abolished : though that of special occu- 
pancy, by the heir at law, continues to this day ; sucli 
heir being held to succeed to the ancestor’s estate, not by 
descent, for then he must take an estate of inheritance ; 
but as an occupant specially marked out and appointed 
by the original grant. But, as before the statutes there 
could no common occupancy be had of incorporeal heredita- 
ments, as of rents, tithes, advowsons, commons., or the like,* 
(because, with respect to thetn, there could be no actual 
entry made, or corporal seisin had ; and therefore on 
the death of the grantee pur auter vie a grant of such 
hereditaments was entirely determined) so in the opi- 
nion of Blackstone, notwithstanding these statutes, such 
grant would be determined likewise ; and the heredita- 
ments would not be devisable, nor vest in the executors, 
nor sro in a course of distrilmtion. For these statutes 
must not be construed, in his opinion, so as to create any 
new estate, or keep that alive which by the common law 
was determined, and thereby to defer the grantor’s rever- 
sion ; but merely to dispose of an interest in being, to 
which by law there was no owner, and which therefore 
was left open to the first occupant. When there was a 
residue left, the statutes gave it to the executors and admi- 
nistrators, instead of the first occupant ; but they would 
not create a residue, on purpose to give it to either .** They 
only meant to provide an appointed instead of a casual, a 
certain instead of an uncertain, owner of lands which 
before were nobody’s ; and thereby to supply this casus 
omissus, and render the disposition of law in all respects 


* Anti it has very recently been 
enacted timt where any person shall 
die seised of any r^al ectate, whether 
freehold or copyhold, the same shall 
be asset# for all his just debts, whe- 
ther specialty [or simple contract. 
3 & 4 W. IV, c. 104. 

* Co. Litt, 41 ; Vangh. 201. 


^ But see now the statute 5 Geo. 
Ill, c. 17, which makes leases for one, 
two, or three lives by ecc/eAtasiical 
persons or any eleemosynary corpo- 
ration of tithes or other incorporeal 
hereditaments, as good and cflfectual 
to all intents and purposes as leases of 
corporeal possessions. 
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tenants, all legal estates by them before created, as if te- 
nant for twenty years grants a lease for fifteen, and all 
charges by him lawfully made on the lands, shall be good 
and available in law.'^ For the law will not hurt an inno- 
cent lessee for the fault of his le^r; nor permit the les- 
sor, after he has granted a good and lawful estate, by his 
own act to avoid it, and defeat the interest which he him- 
self has created. 

Equivalent, both in its nature atid its consequences, to Effert or aa- 
an illegal alienation by the particular tenant, is the civil 
crime of disclaimer : as where a tenant, who holds of any 
lord, neglects to render him the due services, and upon 
an action brought to recover them, disclaims to hold of his 
lord. Which disclaimer of tenure in any court of record 
is a forfeiture of the lands to the lord," upon reasons most 
apparently feodal. And so likewise, if in any court of [ 276 ] 
record the particular tenant does any act which amounts 
to a virtual disclaimer ; if he claims any greater estate 
than was granted him at the first infeodation, or takes 
upon himself those rights which belong only to tenants of 
a superior class ;* if he affirms the reversion to be in a 
stranger, by accepting his fine, attorning as his tenant, col- 
lusive pleading, and the like such behaviour amounts to 
a forfeiture of his particular estate. 

III. Lapse is a species of forfeiture, whereby the" right in. Byiapj*. 
of presentation to a church accrues to the ordinary by 
neglect of the patron to,, present, to the metropolitan by 
neglect of the ordinary, and to the king by neglect of the 
metropeditan. For it being for the interest of religion, 
and the good of the public, that the church should be pro- 
vided with an officiating minister, the law has therefore 
given this right of lapse, in order to quicken the patron, 
who might otherwise, by suffering the church to remain 
vacant, avoid paying his ecclesiastical dues, and frustrate 
the pious intentions of his ancestors. This right of lapse 
was first established about the time (though not by the 
authority)* of the council of Lateran,* #hich was in the 
reign of our Henry the Second, when the bishops first 

» Co. Litt.*233. y Co. Litt. 253. 

» Finch. 270, 27.1. * 2 Roll. Abr. 336, pi. 10. 

X Co. Litt. 252. • Bracton, 1. 4 , tr. 2, c. 3. 
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began to exercise universally the right of institution to 
churches. And therefore, where there is no right of in- 
stitution, there is no right of lapse ; so that no donative 
can lapse to the ordinary,^ unless it hath been augmented 
by the Queen's bounty And no right of lapse can ac- 
crue, when the original presentation is in the crown,^ 

When a title The tcnu, ill which the title to present by lapse accrues 

by lapse ac- _ ^ i # 

ernes. from the one to the other successively, is six calendar 
months f (following in this case the computation of the 
church, and not the usual one of the common law) and this 
[ 277 ] exclusive of the day of avoidance.^ But, if the bishop be 
both patron and ordinary, he shall not have a double time 
allowed him to collate in f for the forfeiture accrues by law^ 
whenever the negligence has continued six months in the 
same person. And also if the bishop doth not collate his 
own clerk immediately to the living, and the patron presents, 
though after the six months are elapsed, yet his presenta- 
tion is good, and the bishop is bound to institute the pa- 
tron's clerk.*' For as the law only gives the bishop this 
title by lapse, to punish the patron's negligence, there is 
no reason that, if the bishop Inmself be guilty of equal or 
greater negligence, the patron should be deprived of his 
turn. If the bishop suffer the presentation to lapse to the 
metropolitan, the patron also has the same advantage if he 
presents before the archbishop has filled up the benefice, 
and that for the same reason. Yet the ordinary cannot, 
after lapse to the metroj^olitan, collate his own clerk to 
the prejudice of the archbishop.' For he had no perma- 
nent right and interest in the advowson, as the* patron 
hath, but merely a temporary one ; which having neglected 
to make use of during the time, he cannot afterwards re- 
trieve it. But if the presentation lapses to the king, pre- 
rogative here intervenes and makes a difference ; and the 
patron shall never recover his right till the king has satis- 
fied his turn by presentation : for milium tempus occurrit 
regiJ And therefore it may seem, as if the church might 

I 

<1 

^ Bro. Abr. tit. Quare Jmpedtt ^ 2 Inst. .'561, Rut it has been 
131 ; Cro. Jac. 518. doubted whether the day is exclu- 

c St. 1 Geo. I, St. 2, c. 10. sire, 15 Ves. 253. 

** Stat. 17 Edw. 11, c. 8; 2 Inst. * Gibs. Cod. 76\). 2 Inst. 273. 

273. • 6 Rep. 62 ; Regist. 42. ^ 2 Roll. Abr. 368. 

j Dr. & St. d. 2, c. 36 ; Cro. Car. 355. 
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continue void for ever, unless the king shall be pleased to 
present ; and a patron thereby be absolutely defeated of 
his advowson. But to prevent this inconvenience, the 
law has lodged a power in the patron’s hands, of as it 
were compelling the king to presisnt. For if, during the 
delay of the crown, the patron himself presents, and his 
clerk is instituted, the king indeed, by presenting another, 
may turn out the patron’s clerk ; or, after induction, may 
remove him by quare impedit ; but if he does not, and the 
patron’s clerk dies incumbent, or is canonically deprived, 
the King hath lost his right, which was only to the next 
or first presentation .J 

In case the benefice becomes void by death, or cession, 278 ] 
through plurality of benefices, there the patron is bound 
to take notice of the vacancy at his own peril ; for these 
are matters of equal notoriety to the patron and ordinary : 
but in case of a vacancy by resignation, or canonical de- 
privation, or if a clerk presented be refused for insuffi- 
ciency, or from being under the proper age, these being 
matters of which the bishop alone is presumed to be cog- 
nizant, here the law requires him to give notice thereof to 
the patron, otherwise he can take no advantage by way of 
lapse.’' Neither shall any lapse thereby accrue to the 
metropolitan or to the king ; for it is universally true, 
that neither the archbishop nor the king shall ever present 
by lapse, but where the immediate ordinary might have 
collated by lapse, within the six months, and hath ex- 
ceeded his time ; for the first step or beginning faileth, 
et quod non habet principium, non habet finem If the 
bishop refuse or neglect to examine and admit the patron’s 
clerk, without good reason assigned or notice given, he 
is stiled a disturber by the law, and shall not have any 
title to present by lapse ; for no man shall take advantage 
of his own wrong.*" Also if the right of presentation be 
litigious or contested, and an action be brought against 
the bishop to try the title, no lapse shall incur till the 
question of right be decided." • 

J 7 Rep. 28 ; Cro. Eli?,. 44. ' Co. Lilt. 344, 345. 

4 Rep. 75 ; 2 Inst. 632 ; 44 0. ”2 Roll. Abr. 369. 

Ill, c. 4.3. « Co. Lilt. 344. 
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IV. By simoni/y the right of presentation to a living is 
forfeited and vested pro hue vice in the crown. Simony 
is the. corrupt presentation of any one to an ecclesiastical 
benefice for money, gift, or reward. It is so called from 
the resemblance it is said to bear to the sin of Simon 
Magus, though the purcliasing of holy orders seems to 
approach nearer to his offence. It was by the canon law 
a very grievous crime : and is so much the more odious, 
because, as Sir Edward Coke observes,® it is ever accom- 
panied with perjury ; for the presentee is sworn to have 
committed no simony. However it was not an offence 
punishable in a criminal way at the common law ;i’ it being 
thought sufficient to leave the clerk to ecclesiastical cen- 
sures. But as these did not affect the simoniacal patron, 
nor were efficacious enough to repel the notorious practice 
of the thing, divers acts of parliament have been made to 
restrain it by means of civil forfeitures ; which the modern 
prevailing usage, with regard to spiritual preferments, 
calls aloud to be put in execution. 1 shall briefly consider 
them in this place, because they divest the corrupt patron 
of the right of presentation, and vest a new right in the 
crown. 

By the statute 31 Eliz. c. 6, it is for avoiding of simony 
enacted, that if any patron for any corrupt consideration, 
by gift or promise, directly or indirectly, shall present 
or collate any person to an ecclesiastical benefice or dig- 
nity ; such presentation shall be void, and the presentee be 
rendered incapable of ever enjoying the' same benefice : 
and the crown shall present to it for that turn only. But 
if the pres'entec dies, without being convicted of such si- 
mony in his life-time, it is enacted by statute 1 W. & M. 
c. 16, that the simoniacal contract shall not prejudice any 
other innocent patron, on pretence of lapse to the crown 
or otherwise. Also by the statute 12 Ann. stat. 2, c. 12, 
if any person, for money or profit, shall procure, in his 
own name or the name of any other, the next presenta- 
tion to any living ecclesiastical, and shall be presented 
thereupon, 'this is declared to be a simoniacal contract: 
and the party is subjected to all the ecclesiastical penalties 


• 3 Inst, lj6\ 


^ Moor. 564. 
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of simony, is disabled from holding the benefice, and the 
presentation devolves to the crown. 

Upon these statutes many questions have arisen, with what is ana 
regard to what is, and what is not simony. And, among uin«iiy 
others, these points seem to be clearly settled : 1 . That to 
purchase a presentation, the living being actually vacant, 
is open and notorious simony this being expressly in 
the face of the statute. There has however been some wiiciiicr a 
conflict in the authorities, as to the purchase of a next tRtiun laii lie 
presentation where the incumbent is in extremis. In one wirmI iurpur- 
case/ it was held, that if the clerk was not privy to tlie extremis, 
contract, it would be valid. But in a later case," a similar 
transaction was held by the Court of King’s Bench to be 
simoniacal, and consequently void ; and that the privity 
of the clerk was not essential to make it so. But this 
decision has been reversed by the House of Lords, who 
directed a question for the opinion of the Judges; and , 

Best, C. J., delivered the unanimous opinion of the Ju(%es 
of the Courts of Common Pleas and Excheipier, to be, 
that if the clergyman were not privy to the agreement, the 
sale, under the above circumstances, could not be simo- ^ 
iiiacal ; and that the right to sell the presentation continues 
as long as the incumbent is in existence.^ 2. That for a 
clerk to bargain for the next presentation, the incumbent 
being sick and about to die, was simony, even before the 
.statute of Queen Anne and now, by that statute, to 
purchase, either^ in his own name or another’s, the next 
presentation, and be thereupon presented at any future [ 280 ] 
time to the living, is direct and palpable simony. But, 3. 

It is held that fora father to purchase such a presentation, 
in order to provide for his son, is not simony : for the 
son is not concerned in the bargain, and the father is by 
nature bound to make a provision for him.'’ 4. That if a 
simoniacal contract be made with the patron, the clerk 
not being privy thereto, the presentation for that turn 
shall indeed devolve to the crown, as a punishment of the 
guilty patron ; but the clerk, who is ifinocent, does not 

1 Cro. Eliz. 788 ; Moor. 914. ‘ 6 Bing. 1 ; nnd 2 Bli. 1, N. S. 

^ Barret v. Glubb, 2 W, Bla, 1052 ; See AhUtp- v. Atlay^ 6 N. & M. 686. 

Bac. Abr. Simony, A, S. C. " Hob. 165. 

* Fox V. Bishop of Chester, 2 B, & Cro. Eliz. 686; Moor. 916. See 

C. 635. ante, p. 308. 



310 


OF TITLE By FORFEITURE, 


[chap. XIX. 


As to bonds 
of resijtiia- 
tion. 


# 


[ 281 ] 

V. By breach 
of condition. 


VI. By waste, 


^astc 18 VO- 
fiiiitary or 
permissive. 


incur any disability or forfeiture."' 5. That bonds given 
to pay money to charitable uses, on reeeiving a presenta- 
tion tt) a living, are not simoniacal,* provided the patron 
or his relations be not benefitted thereby f for this is no 
corrupt consideration, moving to the patron. 6. That 
bonds of resignation, in case of non-residence or taking 
any other living, are not simoniacal there being no 
corrupt consideration herein, but such only as is for the 
good of the public. And it was at one time held, that 
bonds, both of general and special resignation were valid ; 
but after very great discussion and many conflicting deci- 
sions, it has been settled," that bonds, as well of special 
as general resignation, are void. But, nevertheless, it has 
recently been enacted, that a bond may be taken to secure 
the resignation of a living in favour of any one person 
whomsoever, and in favour of any two persons, if they 
are the near relations of the patron. But all bonds of 
this kind, not provided for by this statute, are void.’’ 

V. The next kind of forfeitures are those by breach or 
non-performance of a condition annexed to the estate, 
either expressly by deed at its original creation, or impli- 
edly by law, from a principle of natural reason. Both 
which we considered at large in a former chapter.* 

VI. I therefore now proceed to another species of for- 
feiture, viz. by waste. Waste, vastum, is a spoil or de- 
struction in houses, gardens, trees, or other corporeal he- 
reditaments, to the injury of the inheritiyice.'’ 

Waste is either voluntary, which is a crime of commis- 
sion, as by pulling down a house : or it is permissive, 
which is a matter of omission only, as by suffering it to 
fall for want of necessary reparations. Whatever does a 
lasting damage to the freehold or inheritance is waste.® 
Therefore removing wainscot, floors, or other things, once 
fixed to the freehold of a house, is waste.^ But during 
the term, the lessee may move marble chimney pieces, &c., 
which he has erected, but he cannot remove them after the 


» 3 Ingt. 164 ; Cro. Jac. 385. 

* Cro. Car. 180. 

* Fletcher v. Lord Sondes^ 2 B. &. 
A. 835 ; 3 Bing. 501 ; and 1 Bli. 144, 
N. S, 


X Noy. 142. y Stra. 534. 

^ 9 Geo. IV, c. 94. 

See Chap, 11, p. 169. 

** Co. Liu. 53; 3 Atk. 05, 754. 
• Hetl. 35. 


^ 4 Rep. 64. See Elwes v. Maw^ 3 East, 38. 
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term. If a house be destroyed by tempest, lightning, or 
the like,, which is the act of providence, it is no waste : but 
it was otherwise, if the house were burnt by tlie carelessness 
or negligence of the lessee ; though now by the statute 6 
Ann. c. 31, re-enacted by the 14 Geo. Ill, c. 78, s. 86, no 
action will lie against a tenant for an accident of this kind. 

But the lessee will be liable for rent, if he has made no 
agreement on the subject, as well during the time that the 
house remains unbuilt as afterwards.® Waste may also wiiat win b« 
be committed in ponds, dove-houses, warrens, and the waste, 
like ; by so reducing the number of the creatures therein, 
that there will not be sufficient for the reversioner when 
he comes to the inheritance.'' Timber also is part of the 
inheritance.' Such are oak, ash, and elm in all places, 
and in some particular countries, by lotral custom, where 
other trees are generally used for building, they arc for 
that reason considered as timber j and to cut down such [ 282 ] 
trees, or top them, or do any other act whereby the tim- 
ber may decay, is waste.j But underwood the tenant may 
cut down at any seasonable time that he pleases and may 
take sufficient estovers of common right for house-bote 
and cart-bote ; unless restrained (which is usual) by par- ’ 
ticular covenants or exceptions.' The conversion of land 
from one species to another is waste, 'fo convert wood, 
meadow, or pasture, into arable; to turn arable, meadow, 
or pasture, into woodland, or to turn arable or woodland 
into meadow or pasture ; are all of them waste."' For, as 
Sir Edward Coke observes," it not only changes the course 
of husbandry, but the evidence of tlic estate ; when such 
a close, which is conveyed and described as pasture, is 
found to be.arable, and e converso. And the same rule is 
observed, for the same reason, with regard to converting 
one species of edifice into another, even though .^it is im- 
proved in its value." To open the land to., search for mines 
of metal, coal, &c., is waste ; for that is a detriment to the 
inheritance :p but, if the pits or mines were open before, it 
is no waste for the tenant to continue digging them for 
his own use for it is now become the mere annual profit 

* Balfour v. Weston, I T. R. 312 ; Holtapfel v. Baker, 18 Ves. 119. 

" Co. Litt. 53. • 4 Rep. 62. J Co. Lilt. 53. 

>* 2 Roll. Abr. 817. ' Co. Litt. 41. ”> Hob. 296. 

“ I -Inst. 63. • 1 Lev. 309. >* 5 Rep. 12. 

• 
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of the land. These three are the general heads of waste, 
viz. in houses, in timber, and in land. Though, as was 
before said, whatever else tends to the destruction, or de- 
preciating the value of the inheritance, is considered by 
the law as waste. 

Who may be next sce, who are liable to be punished for com- 

piinisued for ^ ^ . 

waate. mitting waste. And by the feodal law, feuds being origi- 
nally granted for life only, we find that the rule was gene- 
ral for all vassals or feudatories ; “ si vasallus feudum 
disstpaverit, aut insigni detrimento deterius fecerit, pri- 
vahitur.”' But in our ancient common law the rule 
was by no means so large : for not only he that was seised 
of an estate of inheritance might do as he jyleased with 
it, but also waste was not punishable in any tenant, save 
only in three persons ; guardian in chivalry, tenant in dower, 

[ 283 ] jjjjd tenant by the curtesy f and not in tenant for life or 
years.‘ And the reason of the diversity was, that the estate* 
of the three former was created by the act of the law itself, 
which therefore gave a remedy against them ; but tenant 
for life or for years, came in by the demise and lease of 
•the owner of the fee, and therefore he might have provi- 
ded against the committing of waste by his lessee : and if 
he did not, it was his own default. But, in favour of the 
owners* of the inheritance, the statutes of Marlbridge, 52 
Hen. Ill, c. 23, and of Glocester, 6 Edw. 1, c. 5, provided 
that the writ of waste shall not only lie against tenants by 
the law of England (or curtesy), and those in dower, but 
against any farmer or other that Holds in any manner for 
life or years. So that, for above six hundred years past, 

V all tenants merely for life, or for any less estate, have been 

punishable or liable to be impeached for waste, both vo- 
luntary and permissive ; unless their leases be made, as 
sometimes they are, without impeachment of waste, absque 
impetitione vasti ; that is, with a provision or protection 
that no man shall impetere, or sue hifc, for waste commit- 
ted. But although this clause in a lease enables the tenant 
to cut down trees or open mines, it will not sanction de- 
structive or malicious waste, such as cutting timber which 

*1 Hob. 295. ' Wright, 44. law in tenant by the curtesy. Regist. 

• It was however a doubt whether 72 ; Bao. Abr. tit. Waste, 88 ; 2 Inst, 
waste was punishable at the common 301. ^2 Inst. 299. 
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serves for the shelter or ornament of the estate." Tenant 
in tail after possibility of issue extinct is not impeachable 
for waste ; because his estate was at its creation an estate 
of inheritance, and so not within the statutes.'^ Neither 
does an action of waste lie for the debtor against tenant by 
statute, recognizance, or elegit , because against them the 
debtor may set oif the damages in account but it seems 
reasonable that it should lie /or the reversioner ^ expectant 
on the determination of the debtor’s own estate, or of these 
estates derived from the debtor.* 

The punishment for waste committed was, by common n-e remedii', 
law and the statute of Marlbridge, only single damages 
except in the case of a guardian, who also forfeited his 
wardship* by the provisions of the great charter:" but the 
statute of Glocester directs, that the other four species of 
tenants shall lose and forfeit the place wherein the waste 
ijs committed, and also treble damages, to him that hath 
the inheritance. The expression of the statute is, “ he 
shall forfeit the which he hath wasted and it hath 
been determined, that under these words the place is also 
included.** And if waste be done sparsim, or here and ^ 284 ] 
there, all over a wood, the whole wood shall be recovered ; 
or if in several rooms of a house, the whole house shall be 
forfeited j** because it is impracticable for the reversioner 
to enjoy only the identical places u'asted, when lying 
interspersed with the other. But if waste be d«ne only in 
one end of a wood (or perhaps in one room of a house, if 
that can be convenientljiseparate from the rest) that part 
only is the locvs vastatus, or thing wasted, and that only 
shall be forfeited to the reversioner." But this remedy at 
common law has long fallen into disuse, the ends of justice 
heingfound to be bettcranswered by aCourtof Equity, which 
grants an injunction to restrain the waste, and an account 
of the profits made ; and very recently, by the 3 & 4 W. IV. 
c. 27, s. 36, the writibf waste has been abolished. An 
injunction to restrain waste will be granted at the suit not 

« 2 Vern. 738 ; 5 Bac. Abr. 491. » Ikul. 300. 

» Co. Lilt. -27 ; 2 Roll. Abr. 826, " 9 Hen. Ill, c. 4. 

828. * Co. Lilt. 54. 2 Inst. 303. 

xF. N.B. 58. 'Co. Litt. 51. 

y 2 Inst. 146. " 2 Inst. .304. 
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only of a remainder-man in fee-simple, or fee- tail, but 
also of a remainder-man for life, or of trustees to preserve 
contingent remainders.* 

vrt. By VII. A seventJi species of forfeiture is that of copyhold 
iustoui8*of*** estates, by breach of the custoins of the manor. Copy- 
iiie manor. estates are not only liable to the same forfeitures as 

those which are held in socage, for treason, felony, alien- 
ation, and waste, whereupon the lord may seize them with- 
out any presentment by the homage ;v but also to peculiar 
forfeitures, annexed to this species of tenure, which are 
incurred by the breach of either the general customs of all 
copyholds, or the peculiar local customs of certain parti- 
cular manors. A nd we may observe that, as these tene- 
ments were originally holdcn by the lowest and most 
abject vassals, the marks of feodal dominion continue 
much the strongest upon this mode of property. Most of 
the offences, which occasioned a resumption of the fief by 
the feodal law, and were denominated felonia:, per gaas 
vassalus amitleret feudiint,‘‘ still continue to be causes of 
forfeiture in many of our modern copyholds. x\s, by sub- 
* traction of suit and service si donimum deservire nohi- 
erit by disclaiming to hold of the lord, or swearing him- 
self i^t his copyholder f si domimim efuruvit, i. e. negavit 
se a domino feudian habere by neglect to be admitted 
tenant within a year and a day f si per annum et diem 
[ 285 ] cessaverit'An petenda investitura f by contumacy in not 
appearing in court after three ^proclamations f si a domi- 
no ter citatus non comparuerit:^ or by refusing when 
sworn of the homage to present the truth according to 
‘ his oath si pares veritatem noverint, et dicant se nescire, 

cum sciant,^ In these, and a variety of othgr cases, which 
it is irapossibl# here to enumerate, the forfeitui’e docs not 
accrue to the lord till after the offences are presented by 
the homage, or jury of the lord’s court baron j*' per lau- 

X Perrolt v. Ptrrott, 3 Atk. 95 ; ' i^wd. 372. 

Stansfieldv* Habergham^ 10 Ves. 2^1. ^ FemL 1. 2, t. 24, 

y 2 Ventr, 38; Cro, Eliz. 409. if 8 Rep, 99 ; Co. Copy, s, 57. 

Fmd* 1. 2*, t. 20, in calc, ** Feiul, I. 2, t. 22. 

“ .3 Leon. 108; Dyer, 211. ' Co, Copy. s. 57. 

b Fend, 1. 1, t. 21. J Feud, J. 2, t. 58. 

Co. Copy. s. 57. Co. Copy. s. 58. 

** Feud, 1. 2, t. 34, & t. 36, s. 3. 
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(tamentum parhim suorum or, as it is more fully ex- 
pressed in another place,™ nemo miles adimatur de pos- 
sessione sui beneficii, nisi convicta culpa, quae sit laudanda^ 
per judicium parium suorum. And in none of these cases 
does presentment by the homage now seem to be necessary, 
because as a matter of prudence, the lord <vill procure it." 

VIII. The eighth method, whereby lands and tenements vm. By 
may become forfeited, is that of bankruptcy, or the act of 
becoming a bankrupt; which unfortunate person may, 
from the several descriptions given of him in our statute 
law, be thus defined ; a trader, who secretes himself, or 
does certain other acts, tending to defraud his creditors. 

Who shall be such a trader, or what acts are sufficient 
to denominate him a bankrupt, with the several connected 
consequences resulting from that unhappy situation, will 
be better considered in a subsequent chapter, when we 
'shall endeavour more fully to explain its nature, as it most 
immediately relates to personal goods and chattels.P 1 
shall only here observe the manner in which the property 
of lands ancf tenements is transferred, upon the supposi- 
tion that the owner of them is clearly and indisputably a 
bankrupt, and that a commission or fiat of bankruptcy has 
been awarded and issued against him. , 

By the statute 6 G. I V, c. 16, (by which the former acts 
on the subject are consolidated), s. 12, which re-enacts s. Provmoin m 
7 of the stat <15 G. Ill, c. 124, it is enacted, that under a 
commission, the commissioners shall have full power to 
take the order and direction of all the bankrupt’s lands, 
tenements, and hereditaments, both within this realm and 
abroad, as well copy or customary-hold as freehold, as he 
had in his own right before he became bankrupt ; and also 
all such interest in any such lands, teneiftents, and here- 
ditaments, as such bankrupt might lawfully depart withal, 
and to make sale thereof, or otherwise order the same, for 
the satisfaction and j^yment of his creditors. And, by s. 

64, founded on the stat. 13 Eliz. c. 7> s- 1 Ij and 5 G. II, 
c. 30, 8. 20, it was further enacted, that'the commissioners 
should, by deed indented and enrolled, convey to his as- 

"> Ibid. t. 22. 


‘ Fead. 1. 1, t. 21. 

^ !. e. arbitranfla, definienda. Du Fresne IV, 79. 
• Scriv. on Cop. 511. 


p Chap. 32. 
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signees, for the benefit of his creditors, all lands, tenements, 
and hereditaments, (except copy or customary- hold) in any 
part of the dominions or colonies belonging to his Majes- 
ty, to which such bankrupt is entitled. But by the stat. 
1 & 2 W. IV, c. 56, s. 26, this conveyance by the com- 
missioners to the assignees is rendered unnecessary ; and 
the real estate of a bankrupt vests in his assignees by vir- 
tue of their appointment. By the 68th sec. (6 G. IV), it 
is enacted, that the commissioners shall have power to 
make sale of any copyhold or customary-hold lands, or of 
any interest to which a bankrupt is entitled therein ; and 
by s. 81, which re-enacts the 46 G. Ill, c. 135, s. 1, and 
the 49 G. Ill, c. 121, s. 2, it is enacted that all convey- 
ances by, and all contracts by and with any bankrupt, hotid 
fide made and ejitered into more than two calendar months 
before the issuing of the commission against him, and all 
executions, and all attachments against the lands and tene- 
ments of such bankrupt, executed or levied more than two 
calendar months before the issuing of such commission, 
shall be valid, notwithstanding any prior *act of bank- 
ruptcy by him committed ; provided the person so dealing 
with such bankrupt had not, at the time of such convey- 
ance, contract, dealing, or transaction, notice of any prior 
act of bankruptcy by the said bankrupt committed. But 
by stat. 2 Viet. c. 1 1, s. 12, all such conveyances ^‘made 
and executed before the date and issuing of the fiat against 
such bankrupt,” shall be valid, notwithstanding any prior 
act of bankruptcy, provided the person so dealing had no 
notice ; and by stat. 2 & 3 Viet. c. 29, s. 1, all bond fide con- 
tracts by and with a bankrupt, made and entered into before 
the date and issuing of the fiat, and all ej^ecutions and 
attachments aglinst the lands and tenements of such bank- 
rupt, executed or levied before the date and issuing of the 
fiat shall be valid, notwithstanding any prior act of bank- 
ruptcy, provided the person had no notice.*! By the 83d 
sect. (6 G. IV., c. 16), it is enacted, that the issuing of a 
commission shall be deemed notice of a prior act of bank- 
ruptcy, (if an act of bankruptcy had been actually com- 
mitted before the issuing of the commission), if the adjudi- 
cation has been notified in the London Gazette, and the 

^ See further, Chap, 32. 
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persons affected by such notice may reasonably be pre- 
sumed to have seen it. But, the 8tith section, re-enacted 
by 2 Viet. c. 11, s. 13, enacts, that no purchase from any 
bankrupt* bo7ia fide and for valuable consideration, though 
the purchaser had notice at the time of such purchase of 
any act of bankruptcy by such bankrupt committed, shall 
be impeached by reason thereof, unless the commission 
shall have been sued out within twelve calendar months 
after such an act of bankruptcy. And by the S/th section 
it is enacted, that no title to any real estate sold under a 
commission or order in bankruptcy, shall be in^peached by 
the bankrupt, or any person claiming under him, in re- 
spect of any defect in the suing out the commission, or 
in any of the proceedings under the same, unless the bank- 
rupt shall have commenced proceedings to supersede the 
said commission, and duly prosecuted the same, within 
twelve calendar months from the issuing thereof. 

By the 65th section of the 6 G. IV, c. 16, it was enacted Bankrupt tp. 
that the Commissioners of Bankrupts should make sale of iCvumns'Ilf 
any land of which the bankrupt was seised in tail, and ’ 
every such deed should bar all persons whom the bank- 
rupt might have barred by fine or recovery; but by the 
recent act for abolishing fines and recoveries, (3 & 4 W. 

IV, c. 74 , s. 55), this section is repealed, and it is enacted 
(s. 56), that the commissioners in the case of an actual 
tenant in tail becoming bankrupt after the 31st of Decem- 
ber, 1833, may by deed dispose of the lands of such bank- 
rupt to a purchaser for the benefit of the creditors, and if 
the person who is the protectorP of the settlement shall 
not concur therein, the commissioner may dispose of as 
large an estate as the tenant in tail covdd have done if he 
had not become bankrupt. And where a tenant in tail, 
entitled to a base-fee, becomes bankrupt, and there is no 
protector, the commissioners may dispose of the lands to 
a purchaser (s. 57). The deed of disposition, if of free- 
holds, must be enrolled in Chancery, and if of copyholds 
must be entered on the court rolls, and also the deed of 
consent of the protector (s. 59) ; and all acts of a bank- 
rupt tenant in tail shall be voiil against any disposition 
under the act by the commissioner (s. 63). 


As to the protector of a bcttlemcut, see post. Chap. XXIf. 
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By virtue of these statutes a bankrupt may lose all his 
real estates ; which may at once be transferred to his as- 
signees, without his participation or consent. 

IX. The ninth and last species of forfeiture is that of 
insolvency, which is of very recent origin. Insolvency, or 
the inability to satisfy all just demands, indeed, does not 
necessarily work a forfeiture of the debtor’s lands and 
tenements, but it is here to be understood as that species of 
insolvency which is provided for by certain statutes made 
for that purpose. They have recently been consolidated 
by stat. 7 G. IV. c. 67, which has been in part re-enacted 
and greatly amended by stat. 1 & 2 Viet. c. 1 10. Under 
the 7 G. IV. c. 57, s. 10, which is re-enacted by stat. 

1 it 2 Viet. c. 110, s. 3.6, any person in actual custody for 
debt for fourteen days, may apply by petition to the 
Court of Insolvent Debtors® for his discharge j and by 1 & 

2 Viet. c. 1 10, s. 37, at the time of his filing the petition 
the court may vest in its provisional assignee all real estate 
of the prisoner, and such order shall vest all his real estate, 
as well present as future, in such provisional assignee. 
Assignees may be then appointed by the court (s. 45) j 
and under the former act it was necessary that the pro- 
visional assignee should convey the real estate of the 
prisoner to such assignees, but under s. 45 of 1 & 2 Viet, 
c. 110, the estate vested in the provisional assignee by 
such order as aforesaid, shall without any conveyance vest 
in the assignees in trust for the benefit of the creditors of 
the prisoner. The sale of his estate may then take place 
immediately, and the assignees may surrender or convey 
copyhold or customary estates (s. 47). Should the pri- 
soner not petition, his creditors may obtain an order from 
the court for vesting his estate in the provisional assignee 
of the court (s. 36) ; and by s. 38 of this important statute, 
the main object of which is to abolish, so far as possible, 
imprisonment for debt, power is given to the court to direct 
the prisoner to be discharged on his finding sureties to 
attend at the timecand place of hearing. 

Under these statutes, therefore, the whole real estate of 
the insolvent is vested in his assignees either by his own act, 
or by that of his creditors, for the benefit of the latter. 


' A» to the Court of Insolvent Debtors, se^ Private Wrongs, Chap. IV'. 
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CHAPTER THE TWENTTETH. 

OF TITLE Bv ALIENATION. [ 28/ ] 

Tub most usual and universal method of acquiring a title Title by aiie- 
to real estates is that of alienation, conveyance, or purchase irconipmed 
in its limited sense : under which inajr be comprised any 
method wherein estates are voluntarily resigned by one 
man, and accepted by another : whether tliat be effected 
by sale, gift, marriage settlement, devise, or other trans- 
mission of property by the mxitual consent of the parties. 

The means of taking estates by alienation, is not of iisi.i»toij 
equal antiquity in the law of England with that of taking pf®*”**- 
them by descent. For we may remember that, by the 
feodal law,® a pure and genuine feud could not be trans- * 
ferred from one feudatory to another without the consent 
of the lord ; lest thereby a feeble or suspicious tenant might 
have been substituted and imposed upon him to perform the 
feodal services, instead of one on whose abilities and fide- 
lity he could depend. Neither could the feudatory then 
subject the land to his debts ; for, if he might, the feodal 
restraint of alienation would have been easily frustrated 
and evaded.*' And, as he could not aliciie it in his life-time, 
so neither could he b^ will defeat the succession, by devis- 
ing his feud *10 another family ; nor even alter the course 
of it, by imposing particular limitations, or prescribing an 
unusual path of descent. Nor, in short, could he aliene 
the estate, even with the consent of the lord, unless he had 
also obtained the consent of his own next apparent or 
presumptive heir.' And therefore it was very usual in an- 
cient feoffments to express, that the afienaticn was made [ 288 ] 
by consent of the heirs of the feoffor ; or sometimes for the 


* See pp. 56, 57. 

Feud, 1. 1, t. 27. 


* Co. Liu. 94 ; Wright, 168. 
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heir apparent himself to join with the feoffor in the grant.** 
And, on the other hand, as the feodal obligation was looked 
upon to be reciprocal, the lord could not alicne or transfer 
his signiory without the consent of his vassal : for it was 
esteemed unreasonable to subject a feudatory to a new su- 
perior, with whom he might have a deadly enmity, without 
his own approbation ; or even to transfer his fealty, with- 
out his being thoroughly apprized of it, that he might 
know with certainty to whom his renders and services 
were due, and be able to distinguish a lawful distress for 
rent from a hostile seising of his cattle by the lord of a 
neighbouring clan.® This consent of the vassal was ex- 
pressed by what was called attorning/ or professing to 
become the tenant of the new lord : which doctrine of 
attornment was afterwards extendetl to all lessees for life 
or years. For if one bought an estate with any lease for 
life or years standing out thereon, and the lessee or tenant 
refused to attorn to the purchaser, and to become his 
tenant, the grant or contract was in most cases void, or at 
least incomplete which was also an additional clog upon 
alienations. 

But by degrees this feodal severity hath worn off ; and 
experience hath shewn, that property best answers the pur- 
poses of civil life, especially in commercial countries, 
when its transfer and circulation are totally free and un- 
restrained. The road was cleared in the first place by a 
law of king Henry the first, which allowed a man to sell 
and dispose of lands which he himself had purchased, for 
over these he was thought to have a more extensive power 
than over what had been transmitted to him in a course 
[ 289 ] of descent from his ancestors ;** a doctrine which is coun- 
tenanced by the feodal constitutions themselves :* but he 

^ Madox, Fumtt/. No. 316, menio novo item domino acquirenti 

319, 427. obstringehat ; idque jussu auctoris, 

® Gilb. Ten. 75. D'Argentre Aiitiq. Consuet, Brit. 

^ The same doctrine and the same apud Dufresne, i. 819, 820, 
denomination prevailed in Bretagne ^ Litt. s. 551. 

— possessianesinjurisdictionaHb'us non ^ Ewptiones vel acqui si Hones sms 

alder apprehendi posse, quam per at- det cut magis velit» Terram mitem 

tmimances el avirances, ut hqtU so* quam ei pnrenles dederuni, non mittat 

lent; cum vasallus, ejurato prioris extra cognationem suanu LL. Hen. I, 

domini obsequio et fide, novo se sacra'^ c, 70, * Fetul, 1. 2, t. 39, 
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entirely uniform : this being the only instance wherein a 
title to a real estate could ever be acquired by occhpancy. 
It has been held, however, contrary to the opinion of 
Blackstone,‘ that these statutes apply to rents, and, as it 
would seem, to all of .er incorporeal hereditaments, but 
not to copyholds.™ 

But by the recent act for amcndmg the law rela- 
ting to wills, 1 Viet. c. 26. (s. 1 .) these statutes arc re- 
pealed, and it is enacted (s. 6.) that if no disposition 
by will shall be made of any estate autre vie of a 
freehold nature, the same shall be chargeable in the haiidsf 
of the heir, if it shall come to him by reason of special 
occupancy, as assets by descent, as in the case of freehold 
land ill fee simple ; and in case there shall be no special 
occupant of any estate p7ir autre vie, whether freehold or 
customary freehold, tenant right, customary or copyiiold, 
or of any other tenure, and whether a corporeal or incor- 
poreal hereditament, it shall go to the executor or admi- 
nistrator of the party that had the estate thereof by virtue 
of the grant ; and if the same shall come to the executor 
or administrator cither by reason of a special occupancy 
or by virtue of this act, it shall be assets in his hands, 
and shall go and be applied and distributed in the same 
manner as the personal estate of the testator or intestate. 

This is therefore the only instance ; for I think there 
can be no other case devised, wherein tlicre is not some 
owmer of the land appointed by the law. In the case of 
a sole corpoi’ation, as a parson of a church, when he dies 
or resigns, though there is no actual owner of the land 
till a successor be appointed, yet there is a legal, potential 
ownership, subsisting in contemplation of law ; and when 
the successor is appointed, his appointment shall have a 
retrospect and relation backwards, so as to entitle him to 
all the profits from the instant that the vacancy com- 
menced. And, in all other instances, when the tenant 
dies intestate, and no other owner of the lands is to be 
found in the common CQurse of desceflits, thpre the law 
vests an ownership in the king, or in the subordinate lord 
of the fee, by escheat. 

* Rawlinson v. i)ss. of Montague, 7^ouck v. Force, 7 East, 186. 

3 P. Wins. 264, n. 

U 
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So it) sonic casc.s, where tlu' Jaws of other nations 
,l^ive a right by occupancy, as in lands newly created, by 
the rising of an island in the sea or in a river,' or by 

caspofthe the alluvion or dereliction of the waters; in these in- 

using ot ‘.III , ... 

ibiand.oi stiuices the law of assit^iis them an iinniediatc^ 

(lerrtiction of ^ • i i • • 

laiui by the owiicr. ^ or Bractoii tells ns," that if an island arise in 
the inilldle of a rwey\ it belongs in common to those who 
Jiave lands on cacli side thereof ; but if it be nearer to one 
bank than the other, it belongs only to him wlio is pro- 
prietor of the nearest shore : which is agreeable to, and 
proliably copied from, the civil law." Yet this seems only 
to be reasonalile, where the soil of the river is equally di- 
vided between the owners of th(‘ opposite sliores ; for if the 
whole soil is the freeliold of any one man, as it usually is 
whenever a several fisliery is claimed, tliere it seems just 
(and so is the constant practice) that the eyotts or little 
islands, arising in any part of the river, shall be the property 
of him who owneth the piscary and the soil. However, in 
case a new island rise in the ayy/, though the civil law 
gives it to the' first occiipant,‘» yet ours gives it to the 
king.’* And as to lands gained from the sea, either ])y 
allurioti, by t he wasliing up of sand and earth, so as in time 
to make ferru firnui : or by derclicthm^ as wlien the sea 

[ 202 J slirinks back below the usual watermark : in these cases 
the law is held to be, that if this gain be by little and 
little, by small and imperceptible degrees, it shall go to 
the owner of the land adjoining.'^ For de 7nuihnis non curat 
lex : and besides, these owners, being often losers by the 
breaking in of tlic sea, or at charges to keep it out, this 
possible gain is therefore a reciprocal consideration for 
such pr)ssil)le charge or loss. But, if the alluvion or de- 
reliction be sudden and considerable, in this case it be- 
longs to the king ; for as the king is lord of the sea, and 
so ownin' of the soil while it is covered Avith water, it is 
but reasonalile he should have the soil, Avlien the water has 
left it dry.^ So that the quantity of ground gained, and 
• » 

" L. 2, c. 2. Inst. 2, 1, 22. 2 Roll. Abr. 170; Dyer, 320 ; 

^Salk. 637. See page 30. Ilex v. Yarhorem^h, 3 R. iV C. 106 ; 

hist, 2, 1, 18. Aff. Dorn. ?roc. b Bing. 170. 

Bract. /. 2, c. 2 ; Callis of Sew- * Callis, 24, 28. 
ers, 22. ♦ 



CflAP. XVII.] OF TITLE BY OCCUPANI V. 


291 


the time during which it is gaining, arc what make it 
either the king’s or the subject’s property. In the same 
manner if a river, running between two lordships, by de- 
grees gains upon the ne, and thereby leaves the other 
dry ; the owner who loses his ground thus imperceptibly 
has no remedy ; but if the course of the river be changed 
by a sudden and violent flood, or other hasty means, and 
tliereby a man loses his ground, it is said that he shall 
have what the river has left in any other place, as a re- 
compense for tills sudden loss.'* It is also the law that if 
the sea by gradual and imperceptible progress encroach 
upon the land of the subject, the land thus covered with 
water belongs to the crown. And this law of alluvions 
and derelictions with regard to rivers^ is nearly the same 
ill the imperial law from whence indeed those our de- 
terminations seem to have been drawn and adopted : but 
we ourselves, as islanders have applied them to marine 
increases ; and have given our sovereign the prerogative 
he enjoys, as well upon the particular reasons before men- 
tioned, as upon this other general ground of prerogative, 
which was formerly remarked,'^ that whatever hath no other 
owner, is vested by law in the king. 


Ibid. 28 

In re Hull and Sdbij Ratlw(nj ^ 
ri Mec. & W. 327. 

" Inst. 2, 1, 20, 2i, 22, 23, 24. 
See further Blundell v. duttcrelL 


5 B. & A. 268; Ikx v. Lord 
borough ^ 2 B. <& C. 01 ; Scratton r. 
Btown^ 5 B. & C. .‘iO.’). 

^ Kiji^lits of Persons, 310. 


U 
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Title by pre- 
scription. 


CHAPTER THE EIGHTEENTH. 

OF TITLE BY PRESCRIPTION. 


A THIRD method of acquiring real property by purchase is 
•that by prescription ; as when a man can shew no other 
title to what he claims than that he, and those under whom 
he claims, used to enjoy it for a considerable period. 

Until very receptlyall rightsor benefits claimed by pre- 
scription must strictly have been proved to have com- 
menced from time immemorial and although this rule was 
controlled by the eourts presuming that after the right 
had been enjoyed for a considerable time, and nothing ap- 
peared to the contrary, it was rightly acquired, yet much 
injustice was frequently worked by shewing the commence- 
ment of the right within the strict time of prescription. 
To remedy this inconvenience, an act, relating to all the 
usual prescriptive rights, has been passed (2 & 3 W. IV, 
c. 71 )j some of the provisions of which we have already 
had occasion to state.’’ This statute has considerably 
shortened the time of prescription in claims to rights of 
common and other profits a prendre, which are not to be 
defeated after thirty years’ enjoyment by shewing the 
commencement thereof ; and after sixty years’ enjoyment 
the right is to be absolute, unless had by consent or 
agreement (s. 1). In claims of rights of way, or other 
easements, the periods are to be twenty years, and forty 
years (s. 2) ; and the use of light, enjoyed for twenty 
years, is indefeasible, unless shewn to have been by con- 
sent (s. 3). In claims not provided for by the act, the 
old law of prescription, I presume, obtains. 

In treating of prescription we shall first distinguish be- 
tween custom,^ strictly taken, and prescription ; and then 
shew what sort of things may be prescribed for. 

» See p. 32. ' See further as to Mstoms, Rights 

See ante, pp. 32, 3.V of Persons, 58. 
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And, first, the distinction between custom and prescrip- pi»‘inctiou 
tion is this ; that custom is properly a local usage, and not 
annexed to any person : such as a custom in the manor of 
Dale that lands shall descend to the youngest son : pre- 
scription is merely a personal usage ; as, that Sempronius, 
and his ancestors, or those whose estate he hath, have used 
for a considerable time to have such an advantage or pri- 
vilege.'* As for example : if there be a usage in the parish 
of Dale, that all the inhabitants of that parish may dance 
on a certain close, at all times, for their recreatioH j (which 
is held® to be a lawful usage) this is strictly a custom, for 
it applied to the place in general, and not to any particulam 
persons: but if the tenant, who is seised of the manor of C ^64 ] 
Dale in fee, alleges that he and his ancestors, or all those 
whose estate he hath in the said manor, have used, for the 
periods mentioned in the statute 2 & 3 W. IV, c. 71» to have 
common of pasture in such a close, this is properly called 
a prescription ; for this is a usage annexed to the person 
of the owner of this estate. All prescription must be either 
in a man and his ancestors, or in a man and those whose 
estate he hath which last is called prescribing in a que 
estate. And formerly a man might, by the common law, Limiutian of 
have prescribed for a right which had been enjoyed by his scriptioii. 
ancestors or predecessors at any distance of time, though 
his or their enjoyment of it had been suspended^ for an 
indefinite series of years. But by the statute of limita- 
tions, 32 Hen. VIII. c. 2, it is enacted, that no person shall 
make any prescription by the seisin or possession of his an- 
cestor or predecessor, unless such seisin or possession hath 
been within threescore years next before such prescription 
made.*' And the time of prescription, as we have just 
seen, has been, in certain cases, much shortened by the 2 
& 3 W. IV, c. 71 : and by a still more recent act, (3 & 4 
W. IV, c. 27), to which we have already adverted, actions 
and suits relating to real property must be brought within 
twenty years after the right has accrued, except in cases 

^ Co. Litt, 113. well known in the Roman law by 

* 1 Lev. 176. the name of usucapio; (Ff. 41, 3, 3,) 

^ 4 Rep. 32. so called because a man that gains a 

9 Co. Litt. 113. title by prescription may be said utu 

** This title of prescription, was rem caperc. 
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What things 
oiay he pre- 
^cllbecl for; 


and how and 
^)y wlioiri. 

[ 265 ] 


of persons labouring under disability, lly the 2 & 3 W. 
IV, c. 100, the time for making claims to tithes is also 
considerably reduced, as we have already stated.’ 

Secondly, as to the several species of things which may, 
or may not, be prescribed for ; we may, in the first place, 
observe, that nothing but incorporeal hereditaments can 
be claimed by prescription ; as a right of way, a common, 
&c. ; but that no prescription can give a title to lands, and 
other corgoreal substances, of which more certain evidence 
may be had.J For a man shall not be said to prescribe, 
that he and his ancestors have used to hold the castle of 
€lrundcl : for this is clearly another sort of t’tlc ; a title 
by corporal seisin and inheritance, which is more perma- 
nent, and therefore more capable of proof, than that of 
prescription. Eut as to a right of way, a common, or the 
like, a man may be allowed to prescribe for the periods 
mentioned in the stat. 2 & 3 W. IV. ; for of these there is 
no corporal seisin, the enjoyment will be frequently by 
intervals, and therefore the right to enjoy them can depend 
on nothing else but usage. 2. A prescription, before the 
recent act, must always have been laid in him that was 
tenant of the fee. A tenant for life, for years, at will, or 
a copyholder, could not prescribe, by reason of the imbe- 
cility of their estates.’' For, as prescription was usage 
beyond time of memory, it was absurd that they should 
pretend to prescribe for any thing, whose estates com- 
menced M'ithin the remembrance of man. And therefore 
the copyholder must have prescribed under cover of his 
lord’s estate, and the tenant for life under cover of the 
tenant in fee simple. But now by the 2 & 3 W. IV, c. 71? 
s. 5, it is enacted, that in all pleadings wherein, before the 
passing of the act, it would have been necessary to allege 
the right to have existed from time immemorial, it shall 
be sufficient to allege the enjoyment thereof as of right 
by the occupiers of the tenement, in respect whereof the 


’ See ante^ p. 30. 

J Dr. & St. aial. 1, c. 8 ; Finch, 
132. But see as to negative pre- 
scription of lands which arises from 
the several statutes of limitation; 
in consequence of which, no action 


can be maintained for the recovery 
of corporeal property, after an un- 
interrupted possession of a certain 
number of years, 3 Cru. Dig. 4‘JO, 
2(1 edit. 

I* 4 ftep .H, 32. 
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same is clainictl, for such of the periods as may be appli- 
cable to the case, and without claiming in the name or 
right of the owner of the fee. 3. A prescription cannot Kvery pre- 

. ~ I • 1-1 1 ‘11 .L I'' 1 SCMIHIOII SUp- 

l)e for a thing which cannot be raised by grant, ror the pose® a giant, 
law allows prescript] n only in supply of the loss of a 
grant, and tlicrefore every prescription presupposes a grant 
to have existed. Thus the lord of a manor cannot pre- 
scribe to raise a tax or toll upon strangers ; for, as such 
claim could never ,^havc been good by any grant, it shall 
not be good by prescription.^ 4. A fourth rule is, that what arises 

*11 liy *r‘J‘tter ot 

what is to arise by matter of record cannot be prescribed iecoi<icann«i 
for, but must be claimed by grant, entered on record * for. 
such as for instance, the royal franchises of deodands, 
felons’ goods, and the like. These not being forfeited till 
the matter on which the^ arise is found by the iiupiisition 
of a jury, and so made a matter of record, the forfeiture 
itself cannot be claimed by any inferior title. But the 
franchises of treasure-trove, waifs, estrays, and the like, 
may be claimed by prescription ; for they arise from pri- 
vate contingencies, and not from any matter of record."' 

5. Among things incorporeal, which may be claimed by Distinction 

. , 1*1 1 between pre- 

prescription, a distinction must be made with regard to scnption m a 

^ , ... 1 • 1 1 1 11 
tlie manner or prescribing: that is, whether a man shall and tor ones 

•1 • ^ • 1 • 1 1 • 

prescribe in a gue estate^ or in hiinselt and las ancestors, cesiors. 

For, if a man prescribes in a gue estate^ (that is, in him- [ 266 ] 
self and those whose estate he holds) nothing is claimable 
by this prescription, but such things as are incident, 
appendant, or appurtenant to lands ; for it would be 
absurd to^laim any thing as the conse([uence, or appendix, 
of an estate, with which the thing claimed has no con- 
nexion ; but^ if he prescribes in himself and his ancestors, 
he may prescribe for any thing whatsoever that lies in 
grant ; not only things that are appurtenant, but also 
su(di as may be in gross."' Therefore a man may pre- 
scribe, that he and those whose estate he hath in the 
manor of Dale, have used to hold the advowsoii of Dale, 
as appendant to that manor : but, if the advowson be a 
distinct inheritance, and not appendant, then he can only 
prescribe in his ancestors. So also a man may prescribe 

^ 1 Ventr 387; Cowp. 102 Co. Litt. 114. 

" Lit#g. 183; Finch. L. 101. 
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ill iv que estate for a common appurtenant to a manor : 
but, if he would prescribe for a common in gross, he must 

How estates prescribe in himself and his ancestors. 6. Lastly, we 

gained by ^ • • 

prescription may obscrvc, that estates gained by prescription are not, 
of course, descendible to the heirs general, like other pur- 
chased estates, but arc an exception to the rule. For, 
properly speaking, the prescription is rather to be con- 
sidered as an evidence of a former acquisition than as an 
acquisition de novo: and therefore, if a man prescribes 
for a right of way in himself and his ancestors, it will 
descend only to the blood of that line of ancestors in whom 
he so prescribes; the prescription in this ^ase being 
indeed a species of descent. Jlut, if he prescribes for it 
in a que estate, it will follow the nature of that estate in 
which the prescription is laid, «ul be inheritable in the 
same manner, whether that were acquired by descent or 
purchase : for every accessory followeth the nature of its 
nrincinal. 
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FoiiFEiTirRK is a punishment annexed by law to some il- 
legal act, or negligence, in the owner of lands, tenements,* 
or hereditaments : whereby he loses all his interest therein, 
and they go to the party injured, as a recompense for 
the wrong which either he alone, or the public together 
with himself, hath sustained. 

Lands, tenements, and hereditaments, may be forfeited 
in various degrees and by various means : 1 . By crimes 

and misdemeanors. 2. By alienation contrary to law. 
3. By non-presentation to a benefice, when the forfeiture 
is denominated a lapse. 4. By simony, 5. By nonper- 
formance of conditions. 6. By waste. 7* Ky breach of 
copyhold customs. 8. By bankruptcy, and 9. By insol- 
vency. 

I. The offences which induce a forfeiture of lands and 
tenements to the crown are principally the following six : 
1. Treason. 2. Felony. 3. Misprison of Treason. 4. 
Prcemmiire. 5. Drawing a weapon on a judge, or strik- 
ing anyone in the presence of the King’s principal courts 
of justice. But considerable alterations have recently 
been made in the law of forfeiture for crimes and misde- 
meanors, wliich have already been stated in a preceding 
chapter." 

II. Lands and tenements may be forfeited by alienation, 
or conveying them to another, contrary to law. This is 
either alienation in mortmain, alienation to an alien, or 
alienation by particular tenants', in the two former of 
which cases the forfeiture arises from tKe incapacity of the 
alienee to take ; in the latter, from the incapacity of the 
alienor to grant. 

* See ante, p. 284 ; and fur- misdemeanors, Riglits of Persons, 
ther as to forfeiture for crimes and 311, and Public Wrongs, ch. 29. 
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I. ityaiKiM I, Alictiation in mortmain, m mortiii ma7tH, is an alien- 

tion III jtwrt^ • r 1 1 • i 

wain. iition or Itiiids or tencmeiitis to any corporation^ solo or 
aggregate^ ecclesiastical or temporal. But these pur- 
chases having been chiefly made by religious houses, in 
consccpiencc whereof the lands became perpetually inhe- 
rent in one dead hand, this hath occasioned the general 
appellation of mortmain to be applied to such alienations, 
and the religious houses themselves to be principally con- 
sidered in forming the statutes of mortmain. In deducing 
tile liistory of which statutes, it will be matter of curi- 
osity to observe the great address and subtle contrivance 
of the ecclesiastics in eludiiux from time to time the laws 
ill being, and the zeal with which successive parliaments 
have pursued them tlirough all their fmesses, how new 
reiiit'di(‘s were still the parent of new evasions, till the le- 
gislature at last, though with difficulty, hath obtained a 
decisive victory. 

By the common law any man miHit dispose of his lands 

miisl fiHve a , . , , ... 

iictiKo from to any other private man at his own discretion, especially 

llie crown i* i * t 

when the leodal restraints or alienation were worn away. 
Yet in conseijuence of these it was always, and is still, 
necessary,’’ for corporations to have a license in mortmain 

to enable froiii tlic crowu to eiiahlc them to purchase lands : for as 

them to piir- . ir. . i i i i i» ^ i* \ i 

d),ise i,iiuis. the King is tlie ultiinute lortl or every lee, he ought not, 

, [ 269 unless by his own consent, to lose his privilege of escheats 
and other feudal profits, by the vesting of lands in tenants 
that can never be attainted or die And such licenses of 
mortmain seem to have been necessary among the Saxons, 
above sixty years before the Norman con(piest.‘' lint, be- 
sides this general license from the King, as lord paramount 
of the kingdom, it was also requisite, whenever there was a 
mesne or intermediate lord between the king and the alien- 
or, to obtain his license also, (upon the same fcodal princi- 
iiistor) uuiir pies) for the alienation of the specific land. And if no such 

coiitnvjintYs 1 • 1 1 T/-* ^ 111*1 

of uir monks liccusc wiis obtaiiicd, the King or other lord might respcc- 

to tilt* 

law, ami of tivelyeiitcr Oil tliclaiids SO aliened ill mortmain, as a forfeiture, 
inoriiiiaim " Tlic necessity of tfiis license from the crown was acknow- 
ledged by the constitutions of Clarendon,** in respect of ad- 

F. N. H. 121. nn?t po.^iunt m pa'prluu/n dan^ absque 

‘ vSeldon. Jdii. An^^L I, 2, b. et consensumr tpsius, c. 2, 

' En'Usia' (/• /cudo dmnini A, I). 
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vowsoBS, which the inonkh ulw;iys i;i*c:itly covoted, as bc- 
ing the groundwork of subsequent appropriations.'^ Yet 
such were tlic iiiflueiicoj and ingenuity of the clergy, that 
(notwithstanding this fuiulaniental principle) we iind that 
tlic largest and most c^jiisiderablc dotations of religious 
houvses happened within loss than two centuries after the 
coiKjuest. iVnd (when a license could not be obtained) 
their contrivance seems to have been this : that, as the 
forfeiture for such alienations accrued in the first place to 
the immediate lord of the fee, the tenant who meant to 
aliciiate first conveyed his lands to the religious house, and 
instantly took them back again, to hold as tenant to the 
monastery ; which kind of instantaneous seisin was proba- 
bly held not to occasion any forfeiture : and then, b)^ pre - 
text of some father forfeiture, siiiTcndcr, or esclieat, th(‘ so- 
ciety entered into tliose lands in riglit of such their newly- 
acquired signiory, as immediate lords of tlie fee. But, 
when these dotations began to grow numerous, it was ob- 
served that the feudal services, ordained for the defence of 
the kingdom, were every day visibly withdrawn ; that the 
circulation of landed j)roperty from man 1o man began to ( 279 J 
stagnate; and that the lords were curtailed of 1 he fruits 
of their signiories, their escheats, wardships, reliefs, and 
the like : and therefore, in order to prevent this, it was 
ordered by the second of King Ibniry Ill's great (*harters,‘ 
and afterwairds by that printed in our common statute- 
book, that all such attempts should be void, and the land 
forfeited to the lord of the fee.^‘ Bui, as this prohibition o lun. \\i, 
extended only to religious hnnses^ bishops and other sole 
corporations were not included therei/i ; and the aggregate 
ecclesiastical bodies (who, ISir Edward Coke observes,^^ in 
this were to be comnu'nded, that they ev er had of their 
counsel the best learned men that they could get) found 
many means to creep out of this statute, by buying in 
lands that were hona fide holdcn of tiiemselves as lords of 
the fee, and thereby evading the forfeiture ; or by taking 
long leases for years, which first introduced those exten- 
sive terms, for a thousand or more years, which are now 
so frequent in conveyances. 'I"his produced the statute' 


' Kig:lit8 ot Persons, 41. L 
' A. i). 1217, cap, edit. Oxoii. 


'' (/Uil ‘I ll<’n. Ill, c. 
2 Inst. 7f». 
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7 Rdw. I, tie religiosis, 7 Edw. I, which provided, that no perso 7 i, re- 

Hatiite (/« ... 1,1, 1,^ ^ 

ifUgtosis. Iigious or other whatsoever, should buy or sell, or receive 
under pretence of a gift, or term of years, or any other 
title whatsoever, nor shoidd by any art or ingenuity ap- 
propriate to himself, any lands or tenements in mortmain ; 
upon pain that the immediate lord of the fee, oi', on his 
default for one year, the lords paramount, and, in default 
of all of them, the King, might enter thereon as a for- 
feiture. This seemed to be a sufficient security against 
all alienations in mortmain ; but as these statutes extend- 
ed only to gifts and conveyances between the parties, the 
religious houses now began to set up a fictitious title to 
the land, which it was intended they should have, and to 
bring an action to recover it against the tenant ; who, by 
fraud and collusion made no defence, and thereby judg- 
ment was given for the religious house, which then reco- 
vered tlie land by sentence of law upon a supposed prior 

Invention of title. And thus they had the honour of inventing those 

roiiiinnu le- £ , . . t i i i , 

covenrs. iictitious adjudications or rights which were until lately 
the great assurance of the kingdom, under the name of 
conmon rectveries. But upon this the statute of West- 

13 F,,iw. I, minster the second, 13 Edw. 1, c. 32, enacted, that in such 
cases a jury shall try the true right of the demandants or 
plaintiffs to the land, and if the religious house or corpo- 
ration be found to have it, they shall still recover seisin ; 
otherwise it shall be forfeited to the immediate lord of the 
fee, or else to the next lord, and finally to the King, upon 
the immediate or other lord’s default. ’ And the like pro- 
vision was made by the succeeding chapter,’ in case the 
tenants set up crosses upon their lands (the badges of 
knight’s templars and hospitallers) in order to protect 
them from the feodal demands of their lords, by virtue of 
the privileges of those religious and military orders. So 
careful indeed was this provident prince to prevent any 
future evasions, that when the statute of quia emptores, 

18 Edw. I, 18 Edw. 1. abolished all sub-infeudations, and gave liberty 
for all men to alienate their lands to be holden of their 
next immediate lord,i a proviso was inserted'* that this 
should not extend to authorize any kind of alienation in 
mortmain. And when afterwards the method of obtaining 
‘ Cap. 33. ) 2 Inst. 501. Cap. 3, 
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the King’s license by writ of ad quod damnum was mark- 
ed out by the statute 27 Edw. I, st. 2, it was further pro- 
vided by statute 34 Edw. I, st. 3, that no such licence 34 r.ciw. i, 
should be effectual, without the consent of the mesne or 
intermediate lords. 

Yet still it was found difficult to set bounds to ecclesi- invention of 
astical ingenuity : for when they were driven out qf all 
their former holds, they devised a new method of convey- 
ance, by which the lands were granted, not to themselves 
directly, but to nominal feoffees to the use of the religious 
houses, thus distinguishing between the possession and the 
use, and receiving the actual profits, tvhile the seisin of [ 2/2 ] 
the lands remained in the nominal feoffee ; who was held 
by the cotirts of equity (then under the direction of the 
clergy) to be bound in conscience to account to his cestui 
que use for the rents and emoluments of the estate And 
it is to these inventions tliat our praetisers are iudebted 
for the introduction of uses and- trusts, the foundation of 
modern conveyancing. But unfortunately for the in- 
ventors themselves, they did not long enjoy the advantage 
of their new device ; for the statute 15 Ric. ll. c. 5, enacts u luc. n, 
that the lands which had been so purchased to uses should 
be amortised by licence from the cronni, or else be sold to 
private persons : and that for the future, uses shall be 
subject to the statutes of mortmain, and forfeitable like 
the lands themselves. And whereas the statutes had been 
eluded by p\irchasing large tracts of land adjoining to 
churches, and consecrating them by the name of church- 
yards, such subtile imagination is also declared to be 
within the compass of the statute of mortmain. And civil 
or lay corporations, as well as ecclesiastical, arc also 
declared to be within the mischief, and of course within 
the remedy provided by those salutary laws. And, lastly, 
as during the times of popery, lands were frequently given 
to superstitious uses, though not to any corporate bodies ; 
or were made liable in the hands of heirs and devisees to the 
charge of obits, chauntcries, and thd like, which were 
equally pernicious in a well-governed state as actual alien- 
ations in mortmain ; therefore, at the dawn of the reform- 
ation, the statute 23 Hen. Vlll. c. 10, declares, that allM Hen.vm, 

/• « .j C. 10. * 

future grants of lands for any of the purposes aforesaid. 
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if f(rant(Ml for any loiij^cr Xvrm tlmii twenty years, shall be 
void. 

But, diirini,^ all this time, it was in the pot^^er of the 
crown, by i^rantini,^ a license of mortmain, to remit the 
forfeiture, so far as related to its own rights ; and to enable 
any spiritual or other corporation to purchase and hold 
any lands or tenements in perpetuity; which prerogative 
is declared and eonfirmeil by the statute 18 Edw. III. st. 
3, c. 3. But, as doubts were conceived at the time of the 
revolution how far such license was valid, since the kings 
[ ] had no power to dispense with the statutes of mortmain 

by a clause of 7ion (}bsta7it(\^ Avhich ^vas the usual course, 
though it seems to have been unnecessary;"' and as, by the 
gradual declension of mesne signiories tlirougii the long 
operation of the statute of (juia e?7}ptorcSy the rights of in* 
termediate lords were reduced to a very small compass ; it 
uie'TTHM’! therefore provided by the statute 7 W. III., e. 
ni.e. ,17. crown, for the futu.e, at its own discretion 

may grant licenses to aliene . ''U>\e in mortmain, of whom- 
sover the tenements may oe holden. 

After the dissolution of monasteries under Henry VIII, 
though the policy of the next popish successor affected to 
grant a security to the possessors of abl)ey lands, yet, in 
order to regain so much of them as either the zeal or timi- 
dity of their owners might induce tliem to part with, the 
statutes of mortmain were suspended for twenty years by 
the statute 1 ^ 2 P. & M . c. 8 ; and during that time, 
any lands or tenements were allowed to be granted to any 
spiritual corporation without any license whatsoever. And, 
long afterwards, for a much better purpose, the augmenta- 
tion of poor livings, it was enacted by the statute 17 Car. 
II. c. 3, that appropriators may annex the great tithes to 
the vicarages ; and that all benefices under 100/. per an- 
num may be augmented by the purchase of lands, without 
license of mortmain in either case ; and the like provision 
hath been since made, in favour of the governors of Queen 
Anne’s Bounty." And by the statute 43 G, III, c. 137, any 
real or personal property may he given by deed enrolled^ 
or by will, for the augmentation of this bounty, iiotwith- 

** 2 Hawk. P. C. 391. 

‘ Stal. 1 W. tV M. St. '2f 2 


Co. Litt. 99. 

Stat. 2 3 Ann. c. 1 1. 
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standiiii? tlic statutes of niortniain, inelu(linj[>f tlie P (i. 2, 

(\ ,S(), nientioiunl below. It luit]) also been held;’ that tlie 
statute 23 Hen. VIII, before mentioned, did not extend to 
any tbiiifi^ but su])erstitious uses; and that therefore a man 
may give lands for the naintenance of a school, an hospi- 
tal, or any other charitable uses. But as it was ap])ri*- 
bended from recent experience, that persons on their 
death beds might make large and improvident dispositions 
even for these good purposes, and defeat the political end 
of the statutes of mortmain ; it is therefore' enacted, b\' 
the statute 9 (ieo. II., c. 3(), that no lands or tenements, 
or money to be laid out thereon, shall be given for or 
charged with any charitable uses wliiitsoever, unless by [ 2/^ ] 
dee'd indented, executed in the presence ot two w itnesses 
twelve calendar months l)efore the deatli of tlic donor, 
and enrolled in the court of chancery within six montlis 
after its execution, (except stocks in the public' limds, 
which may be transferred within six months previous to 
the donor's death), and unless such gilt be made to take 
effect immediately, and be w ithout power of revocation : 
and that all other gifts be void. The tw^o universities, 
their colleges, and tlie schc^lars upon the foundation of the 
colleges of h^ton, Winchester, and Westminster, arc ex- 
cepted out of this act ; but such exemption w^as granted 
Avith this proviso, that no college should be at liberty to 
purcluise more advowsons than are equal in number to 
one moiety of the fellows or students upon the respective 
foundations. But this provisio has been repealed by the 
statute 45 C. 3, c. 101. 

2. Secondly, alienation to an alien is also a cause of Ainuniion 

forfeiture to the crown of the lands so alienated ; not only ^ ^ ‘ 

on account of his incapacity to liold them, which occa- 
sions him to be passed by in descents of land,*’ but like- 
wise on account of his presumption in attempting, by an 

act of his own, to acquire any real property.^* 

3. Lastly, alienations by particular tenants, when they h 

^ '•11 1 11 pailiciilai 

are greater than the law entitles them to make, and devest OMianis. 
the remainder or reversion/ are also forfeitures to him 
whose right is attacked thereby. As, if tenant for his on n 

*> See Right *of Persons, 

' Co. Liu. C.'il. 


" 1 Rep. 21. 

P See pp. 277, 278. 
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Discontinu- 

ance, 


life aliens by feoffment, fine, or recovery, (when these 
last assurances existed) for the life of another, or in tail> 
or in fee j these being estates which either must or may 
last longer than his own,* the creating them is not only 
beyond his power, and inconsistent with the nature of his 
interest, but is also a forfeiture of his own particular estate 
to him in remainder or reversion.® For which there seem 
to be two reasons. First, because such alienation amounts 
to a renunciation of the feodal connexion and dependence : 
it implies a refusal to perform the due renders and services 
] to the lord of the fee, of which fealty is constantly one ; 
and it tends in its consequence to defeat and devest the 
remainder or reversion expectant : as therefore that is 
put in jeopardy by such act of the particular tenant, it is 
but just that, upon discovery, the particular estate should 
be forfeited and taken from him, who has shown so mani- 
fest an inclination to make an improper use of it. The 
other reason is, because the particular tenant, by granting 
a larger estate than his own, has, by his own act deter- 
mined and put an entire end to his own original interest : 
and on such determination the next taker is entitled to enter 
regularly, as in his remainder or reversion. But if a 
tenant for life aliene by lease and release, or bargain and 
sale, as no estate passes by these conveyances but what 
may legally pass, it will be no forfeiture ; and alienation in 
fee by deed by tenant for life of anything which lies in 
grant, as an advowson, &c., does not amount to a forfeit- 
ure, but conveyance by fine of such an estate would have 
been a forfeiture. The fine of an equitable tefiant for life 
would not work a forfeiture.* The same law which is thus 
laid down with regard to tenants for life, hplds also with 
respect to all tenants of the mere freehold or of chattel in- 
terests ; but if tenant in tail alienes in fee, this is no im- 
mediate forfeiture to the remainder-man, but a mere dis~ 
continuance (as it Ts called") of the estate-tail, which the 
issue may afterwards avoid by due course of law for he 
in remainder or reversion hath only a very remote and 
barely possible interest therein, until the issue in tail is 
extinct. But, in case of such forfeitures by particular 

* Lilt. 8. 415. * ‘ Co. Litt. 251 J ; 1 Prest. Conv. 202. 

^ Private Wrongs, cli. 10. ^ Litt. s. 595, 6, 7* 
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was not allowed to sell the whole of hi^'own acquirements, 
so as totally to disinherit his children, any more than he 
was at liberty to aliene his paternal estate.*^ Afterwards a 
man seems to have been at liberty to part with all his own 
acquisitions, if he hiul previously purchased to him and 
his assigns by name ; but, if his assig7is were not specified 
in the purchase deed, he was not empowered to aliene 
and also he might part with one-fourth of the inheritance 
of his ancestors without the consent of his heir.^ By the 
great charter of Henry III,"' no subinfeudation was per- 
mitted of part of the land, unless sufficient was left to 
answer the services due to the superior lord, which suffi- 
ciem.y was probably interpreted to be one half or moiety 
of the land." But these restrictions were in general 
removed by the statute of quia emptores^^ whereby all 
persons, except the king’s tenants in capite^ were left at 
liberty to aliene all or any part of their lands at their own 
discretion. P And even these tenants in rnpite^ were by 
the statute 1 Edw. Ill, st. 2, c, 12, permitted to aliene, on 
paying a fine to the kiiig.^^ By the temporary statutes 
7 Hen. VII, c. 3, and 3 Hen. VIII, c. 4, all persons at- 
tending the king in his wars were allowed to aliene their 
lands without licence, and were relieved from other feodal 
burdens. And, lastly these very fines for alienations were^ 
in all cases of freeliold tenure, entirely abolished by the 
statute 12 Car. II. c. 24. As to the power of charging 
lands with the debts of the owner, this was introduced so 
early as statute Westm. 2, which' subjected a moiety of 
the tenant^s hinds to executions for debts recovered by law : 
as the ivholc of them was likewise subjected to be pawned 
in a statute merchant by the statute de niercatoribus^ made 
the same year, and in a statute staple by statute 27 Edw. Ill, 
c. 9, and in other similar recognizances by statute 23 Hen. 

VllI, c. 6. And, now,"' the wdude of them is not only subject [ 290 ] 

i Si queslum tantum hahuerit isy qui * Mirr. Ibid, 
pnrteyn terrw suee donare voluerit^ tunc 9 Hen. Ill, c. 32. 

quidem hoc ei licet ; sed non totum ” Dalrymplc of Feuds, 95. 

que^tum, quia non potest Jiliuni suum ® IH Edw. I, c. 1. 

ha^redetn exhwredare, Glanvil. 1. 7, ** Seepage 72,91. 

c. 1. 2 Inst. S7. 

^ Mirr. c. 1, s. 3. This is also *' 1.3 Edw. f, c. 18. 

borrowed from the feodal law. Vend, ^ See ante^ pp. 288, 315. 

1. 2, t. 48. 


Y 
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to be pawned for the debts of the owner^ but likewise to be 
absolutely ^old for the payment of simple contract as well 
as specialty debts, and by virtue of the several statutes of 
bankruptcy. The restraint of devising lands by will, except 
in some places by particular custom, lasted longer ; that 
not being totally removed, till the abolition of the military 
tenures. The doctrine of attornments continued still later 
than any of the rest, and became extremely troublesome, 
though many methods were invented to evade them ; till 
at last, they were made no longer necessary to complete 
the grant or conveyance, by statute 4 & 5 Ann. c. IG, nor 
shall, by statute 11 Geo. II. c. 19, the attornment of any 
tenant aftect the possession of any lands, unless made with 
consent of the landlord, or to a mortgagee after the mort- 
gage is forfeited or by direction of a (‘ourt of justice. 

In examining the nature of alienation, let us first in- 
quire, briefly, who may aliene and to whom ; and then, 
more largely, koto a man may aliene, or the several modes 
of conveyance. 

1. Who may aliene, and to whom : or, in other words, 
who is capable of conveying, and who of purchasing. 
And herein we must consider rather the incapacity, than 
capacity, of the several parties : for all persons in posses- 
S1071 arc prima facie capable both of conveying and pur- 
chasing, unless the law has laid them under any particular 
disabilities. But, if a man has only in him the right of 
cither possession or property, he cannot convey it to any 
other, lest pretended titles might be granted to great men, 
whereby justice might be trodden down, and the weak 
oppressed.*^ Yet reversions and vested remainders may 
be granted ; because the possession of the particular 
tenant is the possession of him in reversion or remainder : 
but contingencies^ and possibilities^ though they may 
be released, or devised by will, or may pass to the heir or 
executor, yet cannot (it hath been said) be assigned to a 
stranger at law, unless coupled with some present interest,^ 
although they may be assigned in equity,"* and bound at 
law by way of estoppel. 

• Co. Litt. 214. 411; and anic^ p, 193, and ;;o5/, 

t Shep. Touch., 238, 239, 322 ; 1 1 ch. 24. 

Mod. 152 ; I P. Wms. 574 jStra. 132. Weak v.Lmvcr, Pollcx. 30 ; Bens- 

See Wright v. Wright ^ 1 Ves. ky v. Burdon, 2 Siui. & Stu. 519. *, 
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Persons attainted of treason^ felony^ and pra^rnunire^ Auamuoper- 
arc incapable of conveying, from the time of the offence 
committed, provided attainder follows for such convey- 
ance by them may tend to defeat the king of his forfeiture, [ 291 ] 
or the lord of his escl: at. lint they may jmrchase for the 
benefit of the crown, or the lord of the fee, though they 
arc disabled to hold: the lands so purchased, if after 
attainder, being subject to immediate forfeiture ; if before^ 
to escheat as well as forfeiture, according to the nature of 
tlie crime.'' So also corporations, religious or others, may 
purchase lands ; yet, unless they have a licence to liold in 
mortmain, they cannot retain such purchase ; but it shall 
be forfeited to the lord of the fee. 

All lay civil corporations might aliene their lands as corporation!, 
freely as individuals, except for election purposes but 
by tlic stat. 4 & 5 W. IV, c. 7(>, s. 91, they are restrained 
from selling or mortgaging any real estate, except in pur- 
suance of some agreement entered into on or before the 
fith of June, 1835, by the body corporate; but when 
the council shall deem it expedient to sell, they may repre- 
sent the case to the treasury, and with the approbation of 
three of the Lords, may sell on such terms as they approve ; 
but notice of the application must be given. Ecclesiastical 
and eleemosynary corporations are restrained by several 
statutes from every mode of alienation except that of 
leasing, and exercise that power under considerable restric- 
tions, as will hereafter be seen. 

Idiots and persons of nonsane memory, infants, and idiots, m- 
persons under duress, are not totally disabled either to persons iin- 
convey or purchase, but sub modo only. For their con- 
vcyances and purchases arc voidable, but not actually 
void. The king indeed, on behalf of an idiot, may avoid 
his grants or other acts.* But it hath been said, that a 
mm compos himself, though he be afterwards brought to a 
right mind, shall not be permitted to allege his own in- 
sanity in order to avoid such grant ; for that no man shall 
be allowed to stultify himself or plead his own disability, 
although he may plead non est factum and show the insa- 
nity in evidence.® The progress of this notion is somc- 

* Co. Litt. 42. » Co. Litt. 2. y .3 & 4 W. IV, c. 69, s. 3. 

* Co, Litt. 247. ■ Yales v. Bowm^ Str, 1104 j Sug. Pow, 405. 

• Y 2 
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what curious. In the time of Edward I , non compos 
was a sufficient plea to avoid a man’s own bond r*" and 
there is^ writ in the register‘d for the alienor himself to 
recover lands aliened by him during his insanity; dum 
fuit non compos mentis suae, ut dicit, &c. But under 
Edward III, a scruple began to arise, whether a man should 
be permitted to blemish himself, by pleading his own in- 
sanity:'* and, afterwards, a defendant in assise having 
pleaded a release by the plaintiff since the last continuance, 
to which the plaintiff replied {ore tenus, as the manner then 
was) that he was out of his mind when he gave it, the 
court adjourned the assise; doubting, whether as the 
plaintiff was sane both then and at the commencement of 
the suit, he should be permitted to plead an intermediate 
deprivation of reason ; and the question was asked, how 
he came to remember the release, if out of his senses 
when he gave it.** Under Henry VI, this way of reason- 
[ 292 ] ing (that a man shall not be allowed to disable himself, 
by pleading his own incapacity, because he cannot know 
what he did under such a situation) was seriously adopted 
by the judges in argument;^ upon a question, “whether the 
heir was barred of his right of entry by the feoffment of 
his insane .-vneestor. And from these loose authorities, 
which Fitzherbert does not scruple to reject as contrary to 
reason,® the maxim that a man shall not stultify himself 
seems to be now settled law ;*’ although the doctrine does 
not appear to obtain in the eccle.siastical courts.* But 
clearly the next heir or other person interested may after 
the death of the idiot or no7i compos, take advantage 
of his incapacity, and avoid the grant.-’ And so too, if he 
purchases under this disability, and does not afterwards 
upon recovering his senses agree to the purchase, his heir 
may either waive or accept the estate at his option.*' In 


’’ Britton, c. 28, fol. 66. 

^ Fol. 228. See also Memorand, 
Scacch, 22 Edw. I, ^prefixed to 
Maynard's V ear-book Edw. II,) 
fol. 23. 

5 Edw. Ill, 70. 

« 35 Assis. pi. 10. 

' 39 Hen. VI, 42. 


s F. N. B. 202. 

Litt. s, 405; Cro. Eliz. 398; 4 
Rep. 123; Jenk. 40; 1 Fonbl. Eq. 
48. 

* Turner v. Meyerb^ 1 Ilagg. 414. 

’ Perkins, s. 21, 

^ Co. Litt. 2. 
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like manner, an infant may waive such purchase or con- 
veyance, when he comes to full age ; or, if he does not 
then actually agree to it, his heirs may waive it after him.' 

Persons also, who purchase or convey un{||er duress, may 
affirm or avoid such t . ansaction, whenever the duress is 
ceased."* For all these are under the protection of the 
law ; which will not suffer them to be imposed upon, 
through the imbecility of their present condition ; so that 
their acts arc only binding, in case they be afterwards 
agreed to, when such imbecility ceases. By two recent 
acts" some important provisions arc made respecting the 
leasing and renewing the leases of lunatics, infants, and 
other persons under disability, whicli we need not liere 
mention in detail. 

The case of a feme covert is somewhat different. She Keme coven, 
may ptirchane an estate without the consent of licr hus- 
band, and the conveyance is good during the coverture, 
till he avoids it by some act declaring his dissent." And, [ 293 ] 
though lie docs nothing to avoid it, or even if he actually 
consents, the feme covert herself may, after the death of 
her husband, waive or disagree to the same ; nay, even 
her heirs may waive it after her, if she dies before her 
husband, or if in her widowhood she does nothing to ex- 
press her consent or agreement.'' But before the recent 
statute 3 & 4 W. IV, c. 74, the conveyance or other con- 
tract of a feme covert, (except by some matter of record) 
was absolutely void at law, and not merely voidable and 
therefore could not be affirmed or made good by any sub- 
sequent agreement. 

But by this act a very considerable alteration has been «*'■ p®*®''* 

alienation 

made m the law in this respect. Before the passing of the 
act a married woman had the power of conveying any^ es- 
tate or interest in lands to which she was entitled by fine or 
recovery ; but these assurances have been abolished by this 
statute, which will be more fully considered in the twenty- 
second chapter of the present volume, and a married woman 
has been enabled since the 31st of December, 1833, in 
every case ^except that of being a tenant in tail, for which 

' Co. Litt. 2. “ Co. Liu. 3. 

2 Inst. 48.3 ; 5 Rep. 119. p Ibid. 

^ " 1 W. IV, c. 60; 1 W. IV, c. 65. 1 Perkins, s. 154 ; 1 Sid. 120. 
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provision is made by the act),' by deed to dispose of lands 
of any tenure, and also to release or surrender or extin- 
guish any estate or power that she alone, or she and her 
husband in hci^ight, may have in any lands of any tenure 
as fully and effectually as if she wore a feme sole ; but no 
such disposition, release, or surrender shall be valid unless 
the husband concur (3 & 4 W. IV, c. 74, s.77)* But every 
such deed must be produced and acknowledged before a 
judge of one of the superior courts at Westminster, or a 
Master in Chancery, or before two of the perpetual com- 
missioners, or two special commissioners, to be appointed 
under the act (s. 79) ; i^'id such Judge, Ma'<ter in Chan- 
cery, or Commissioners, before they shall receive such ac- 
knowledgment, shall examine her apart from her husband 
touching her knowledge of such deed, and shall ascertain 
whether she voluntarily consents to such deed, and uidess 
she so consents, shall not permit her to acknowledge the 
same ; and in such case such deed, so far as it relates to the 
execution thereof by the maiTicd woman, shall be void 
(s. 80). When such acknowledgment shall be made, the 
Judge, Master in Chancery, or Commissioners, shall sign 
a memorandum to be indorsed on the deed, and a certifi- 
cate of taking such acknowledgment (s. 84), and the cer- 
tificate, with an affidavit verifying the same, is to be 
lodged with the proper officer of the Court of Common 
Pleas, who shall cause the same to be filed of record in the 
court (s. 85), and on filing the certificate, the deed by re- 
lation is to take effect from the time of acknowledgment 
(s. 8(}). A married woman is to be separately examined 
on the surrender of an equitable estate in copyholds, as if 
such estate were legal (s. 90). Audit is further provided, 
that where the husband is a lunatic, or of unsound mind, 
the Court of Common Pleas may dispense with his con- 
currence, except where the Lord Chancellor, or other per- 
sons entrusted with lunatics, or the Court of Chancery^ 
shall be the protector of the settlement in lieu of the hus- 
band (s. 91). 

It will be seen, therefore, that since the time above men- 
tioned a substitute has been provided for fines and I'eco- 
veries, but as before that time these assurances were con- 
** See posCy Chap. XXIi, 
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stantly employed in the alienation of the estates and inter- 
ests of a married woman, it will still be necessary to un- 
derstand their nature and effect ; and for these we must 
refer the reader to a subsequent chapter of this volume. 

We have been hitherto speaking of the legal estates of 
a married woman ; bm where property is settled to her 
separate use, without any restraint on alienation, it is now 
quite clear that to this extent she is in equity considered 
as a feme sole, and may convey or deal with it as such, 
and her conveyances and contracts will be supported in 
equity f and this rule existed before the recent statute, 
and is quite independent of it. 

'I'he case of an alien horn is also peculiar. For he may 
purchase any thing ; hut after purchase he can hold no- 
thing except a lease for years of a house for convenience 
of merchandise, in case he be an alien-friend : all other 
purchases (when found by an iiuiuest of off'ce) being im- 
mediately forfeited to the King.*^ And an alien artificer 
cannot even take a lease for years." 

II. We are next, hut principally, to inquire, how a man 
may alicne or convey ; which will lead us to consider the 
several modes of conveyance. 

In consequence of the admission of property, or the 
giving a separate right by the law of society to those things 
which by the law of nature were in common, there was ne- 
cessarily some means to be devised, whereby that separate 
right or exclusive property should be originally acquired ; 
which, we have more than once observed, was that of occu- 
pancy or first possession. Uut this possession, when once 
gained, was also necessarily to be continued ; or else, upon 
one man’s dereliction of the thing he had seized, it would 
again become common, and all those mischiefs and conten- 
tions would ensue, which jiroperty was introduced to pre - 
vent. For this purpose, therefore, of continuing the 
possession the municipal law has established descents and 
alienations : the former to continue the possession in the 
heirs of the proprietor, after his invoiuniary dereliction 
of it by his death ; the latter to continue it in those per- 

• Sug. Pow. 114, and authorities “ .32 Hen. VIII. c. 16, s. 1.3 ; 

there cited. iMjnerre v. M'Intosh, 1 Per. & Dav. 

* Co. Liu. 2. But see Harg. n. 7. 629. 
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sons, to wliom the proprietor, by his own voluntary act, 
shall choose to relinquish it in his life-time. A transla- 
tion, or transfer of property being thus admitted by law, 
it became necessary that this transfer should be properly 
evidenced ; in order to prevent disputes, either about the 
fact, as whether there was any transfer at all ; or concern- 
ing the persons, by whom and to whom it was trans- 
ferred ; or with regard to the subject-matter, as what the 
thing transferred consisted of ; or, lastly, Avith relation to 
the mode and quality of the transfer, as for what period 
of time (or, in otlun' AA'ords, for Avhat estate and interest) 
the conveyance Avas made. The legal evidences of this 
, translation of pi-operty are called the comn.on assurances 
of the kingdom ; AA'hereby every man’s estate is assured 
to him, and all conlroAX'rsies, doubts, and difficulties are 
either prevented or removed. 

These common assurances are of four kinds : 1 . J3y 

matter in pais, or deed ; Avhich is an assurance transacted 
betAA’ceii tAA'o or more priA'atc persons in pais, in the coun- 
try; that is (according to the old common kiAv) upon the 
very spot to be transfeiTed. 2. By matter of record, or an 
assurance transacted only in the King’s public courts of 
record. 3. By special cn.v/owi, obtaining in some particular 
places, and relating only to some particular species of 
property. Which three are such as take effect during the 
life of the party conveying or assuring. 4. The fourth takes 
no effect, till after his d('ath ; and that is by devise, con- 
tained in his last Avill and testament. Wc shall treat of 
each in its order. 
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CHAPTER THE T W E N T Y- F I RST. 


OF ALlKNiVnON jjv DEJ:!). 


In treating of deeds I shall consider, first, their general 
nature ; and, next, the several sorts or kinds of deeds, 
with tlicir respective incidents. And in explaining the 
former, 1 shall examine, first, what a deed is ; secondly, 
its re([uisites ; and, thirdly, how it may he avoided. 

1. First then, a deed is a winting sealed and delivered 
by the parties.*' It is somet imes called a charter, carta, 
from its materials ; but ni^st usually, when applied to the 
transactions of private subjects, it is called a deed, in 
Latin factum, kut because it is the most solemn 

and authentic act that a man can 2 )ossibly jjerform, with 
relation to the disposal of his jiropcrty ; and therefore a 
man shall always be estopped by his own deed, or not per- 
mitted to aver or 2 )rovc any thing in contradiction to what 
he has once solemnly and deliberately avowed If a 
deed be made by more parties than one, there ought to be 
regidarly as many copies of it as there arc jrarties, and 
each should be cut or indented (formerly in acute angles 
instar dentium, like the teeth of a saw, but at jjresent in 
a waving line) on the top or side, to tally or correspond 
with the other ; which deed, so made, is called an inden- 
ture. Formerly, when deeds were more concise than at 
present, it was usual to write both parts on the same 
piece of parchment, with some word or letters of the 
alphabet written between them ; through which the parch- 
ment was cut, either in a straight or indented line, in such 
a manner as to leave half the word on one part and half 
on the other. Deeds thus made were denominated spn- 


[295] 


Division of 
the chapter. 


1. The gene- 
ral iidluie of 
deeds. 

What a deed 
is. 


Operates by 
way of estop- 
pel. 


Indenture, 
what It IS. 


[ 226 ] 


• Co. Litt. 171. 
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graplm by the canonists ami with us chirographa, or 
hand-writings the word cirograpfmm or cyrographum 
being usually thatwhich is divided in making the indenture : 
and this custom has been until recently preserved in making 
out the indentures of itfine, whereof hereafter. Butat length 
indenting only has come into use, without cutting through 
any letters at all ; and it seems at present to serve for 
little other purpose, than to give name to the species of 
the deed, and a bill has recently (Sessions 1835 & 1836) 
been brought into parliament for dispensing with it al- 
together. When the several parts of an indenture are 
interchangeably executed by the several parties, that part 
or copy which is executed by the grantor is usually called 
the original, and the rest arc counterparts, though of late 
it is most frequent for all the parties to execute every 
part ; which renders them all originals. A deed made by 
one party only is not indented, but polled or shaved quite 
even ; and therefore called a deed-poll, or a single deed.® 

IL We are in the next place to consider the requisites 
of a deed, 'fhe first of which 4s, tliat there be persons 
able to contract and be contracted with, for the purposes 
intended by the deed ; and also a thing, or subject-matter 
to be contracted for ; all which must be expressed by suf- 
ficient names.*^ So as in every grant there must be a 
grantor, a grantee, and a thing granted ; in every lease a 
lessor, a lessee, and a thing demised. 

Secondly ; the deed should be founded upon good and 
sufficient consideration. Not upon an usurious contract f 
nor upon fraud or collusion, either to deceive purchasers 
bona fide}^ or just and lawful creditors,* any of which bad 
considerations will vacate the deed, except between the 
parties to it, and subject such persons as put the same in 
ure, to forfeitures, and often to imprisonment. But a con- 
sideration is not essential to the actual validity of any 
other deed than a bargain and sale, although a Court of 
Equity will not lend its assistance to carry a deed into ef- 
fect, unless it be supported by some consideration.j The 

Lyndew, 1. 1, t. 10, c. 1. k Stat. 13 Eliz. c. 8. 

^ Mirror, c. 2, s. 27. ^ Stat. 27 Eliz. c. 4 ; 9 East, 59. 

• Ibid, Litt. s. 371, 372. Stat. 13 Eliz. c. 5. 

* Co. Litt. 3.5. ^0*goodv,Strodey2'P,Wm,2i^t6ed, 
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consideration may be either a good or a vahmJile. one. A iiieconMiicr- 
j^ood consideration is such as that of blood, or of natural or v.iiii- 
love and affection, when a man grants an estate to a near ' ’ 
relation ; being founded on motives of generosity, prudence, 
and natural duty ; a v; ’liable consideration is such as mo- 
ney, marriage, or the like, which the law esteems an equi- 
valent given for the grant and is therefore founded in 
motives of justice. Deeds made upon good consideration 
only, are considered as merely voluntary, and are fre- 
quently set aside in favour of creditors, and bona fide 
purchasers. 

Thirdly, the deed must be or, I presume, print- 3 . riiciipcii 

ed, for it may be in any character or any language ; but it wnueu'or 
must be upon paper or parchment. For if it be written 
on stone, board, linen, leather or the like, it is no deed.' 

Wood or stone may be more durable, and linen less liable 
to rasures ; but writing on paper or parchment unites in 
itself more perfectly than any other way, both those de- 
sirable qualities : for there is nothing else so durable, and, 
at the same time, so little liable to alteration ; nothing so 
secure from alteration, that is at the same time so durable. 

It must also have the regular stamps, imposed on it by the 
several statutes for the increase of the public revenue ; 
else it cannot be given in evidence. Formerly many con- 
veyances were made by parol, or word of mouth only, 
without MO'iting ; but this giving a handle to a variety of 
frauds, the statute 29 Car. II, c. 3, enacts, that no lease, .st.itiiieof 
est.ate or interest in lands, tenements, or hereditaments, crrl'iiicf’s. 
made by livery of seisin, or by parol only, (except leases 
not exceeding three years from the making, and whereon 
the reserved rent is at least two-thirds of the real value) 
shall be looked upon as of greater force than a lease or es- 
tate at will ; nor shall any assignment, grant, or surrender 
of any interest in any freehold hereditaments be valid ; 
unless in both cases the same be put in writing, and signed 
by the party granting, or his agent lawfully authorised in 
writing. 

Fourthly; the matter written must be legally and w* [298] 
derly set forth; that is, there must be words sufficient to *■ Miiotbe 
specify the agreement and bind the parties : which suffi- or.ifriy sei 
3 Rep. 83. 1 Co. Litt. 229; F. N. B. 122. 
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ciency must be left to the courts of law to determine.'" For 
it is not absolutely necessary in law, to have all the formal 
parts that are usually drawn out in deeds, so as there be 
sufficient words to declare clearly and legally the party’s 
meaning. But, as these formal and orderly parts are cal- 
culated to convey that meaning in the clearest, distinctesl, 
and most elFectual manner, and have been well considered 
and settled by the wisdom of successive ages, it is prudent 
not to depart from them without good reason or urgent 
necessity ; and therefore I will here mention them in their 
usual" order. 

1 . The premises may be used to set fo”th the number 
and names of the parties, with their additions or titles. 
They also contain the recital, if any, of such deeds, agree- 
ments, or matters of fact, as are necessary to explain the 
reasons upon which the present transaction is founded : 
and herein also is set down the consideration upon which 
the deed is made. And then follows the certainty of the 
grantor, grantee, and thing granted." 

2, 3. Next come the habenduvt and tenendum.’^ I’lie 
office of the hahendum is properly to determine what es- 
tate or interest is granted by the deed : though this may 
be performed, and sometimes is performed, in the premises. 
In which case the habendum may lessen, enlarge, ex- 
plain, or (pialify, but not totally contradict or be repug- 
nant to, the estate granted in the premises. As if a grant 
be to “A. and the heirs of his body,” in the premises, ha- 
bendum “ to him and his heirs for ever,” or vice versa j 
here A. has an estate-tail, and a fee-simple expectant there- 
on.i But, had it been in the premises “to him and his 
heirs,” habendum “ to him for life,” the hahendum would 
be utterly void j’’ for an estate of inheritance is vested in 
him before the habendum comes, and shall not afterwards 
be taken away, or devested by it. The tenendum “ and to 
hold,” is now of very little use, and is only kept in by 
custom. It was sometimes formerly used to signify the 

Co. Litt. 225. p See Appendix, No. I, p, i, and 

" Ibid. 6. If, p. vi, 

^ See Appendix, No. I, p. i- No. ^ Co. Litt. 21; 2 Roll. Rep. 19, 
11, p. y. 23; Cro. Jac.476. 

' 2 Rep. 23 ; 8 Rep. Sd. 
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tenure by which the estate granted was to be holdcn ; 
vis. : “ tenendum per servitmm militare, in hurgagio, iti 
libero, socagio, ^c." But, all these beingj^now reduced to 
free and common socage, the tenure is never specified. 

Before tlie statute of qnia emptores, 18 Edw. I, it was also 
sometimes used to denote the lord of whom the land should 
be holden : but that statute directing all future purchasers 
to hold, not of the immediate grantor, but of the chief lord 
of the fee, this use of the tenendum hath been also anti- 
quated ; though for a long time after we find it mentioned 
in ancient charters, that the tenements shall be holden de 
mpitalihus d(nninis feodi but, as this expressed nothing 
more than the statute had already provided for, it gradu- 
ally grew out of use. 

4. Next follow the terms of stipulation, if any, upon 
which the grant is made : the first of which is the redden- 
dum or reservation, whereby the grantor doth create or 
reserve some new thing to himself out of what he had be- 
fore granted. As rendering therefore yearly the sum of 
ten shillings, or a pepper-corn, or two days’ ploughing, or 
the like.”* Under the pure fcodal system, this render, 
reditus, return, or I'cnt, consisted in chivalry principally 
of militai'}’^ services j in villenage, of the most slavish of- 
fices ; and in socage, it usually consists of money, though 
it may still consist of services, or of any other certain 
profit.” To make a reddeiidum good, if it be of any thing 
newly created by the deed, the reservation must be to the 
grantors, or some or one of them, and not to any stranger 
to the deed.'' But if it be of ancient services or the like, 
annexed to the land, then the reservation may be to the 
lord of the fee. 

5. Another of the terms upon which a grant may be s.coudinom. 
made is a condition ; which is a clause of contingency, on 

the happening of which the estate granted may be defeat- 
ed ; as “ provided always, that if the mortgagor shall pay [■ 300 j 
the mortgagee 500/. upon such a day, the whole estate 
granted shall determine and the like.’'' 

Blackstone* and others have, however, seemed to men- 

* Madox. Formui. passim. • Plow’d, l.i j 8 Rep. 71. 

‘ Append. No. II, § 1, p. i,-. "■ Append. No. Ill, p. ix. 

" Sec ante, p. 41. x 4 Cru. Dig. 26, 3d edit. 
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tion tlie reddendum and conditions, as usual in all deeds ; 
but this is not so, as they are only applicable to particular 
deeds and to pqpuliar circumstances. Thus the reddendum 
is scarcely ever employed but in leases, and conditions in 
leases, mortgage deeds, and settlements, and it is with this 
(jualification, that w'hat is said of these parts of a deed 
should be read. 

C. Next followed the clause of warranty ; whereby the 
grantor did, for himself and his heirs, waiTant and secure 
to the grantee the estate so granted. By the feudal con- 
stitution, if the vassal’s title to enjoy the feud was disputed, 
he might vouch, or call, the lord or dono*’, to warrant or 
insure his gift ; M'hieh if he failed to do, and the vassal 
was evicted, the lord was bound to give him another feud of 
eijual value in I’ecoiiipense.J' And so, by our ancient law, 
if before the statute of quia emptores, a man enfeolfed 
another in fee, by the feodal verb dedi, to hold of himself 
and his heirs by certain services ; the law annexed a 
warranty to this grant, which bound the feoffor and his 
heirs, to whom the services (which were the consideration 
and equivalent for the gift) were originally stipulated to 
be rendered.* Or if a man and his ancestors had imme- 
morially holden land of another and his ancestors by 
the service of homage (which was called homage uunces- 
trel) this also bound the lord to warranty the homage 
being an evidence of such a feodal grant. And, upon a 
similar principle, in case, after a partition or exchange of 
lands of inheritance, either party or his heirs be evicted 
of his share, the other and his heirs are bound to warranty,’’ 
because they enjoy the equivalent. And so, even more 
recently, upon a gift in tail or lease for life, rendering rent, 
the donor or lessor and his heirs (to whom the rent is 
payable) were bound to warrant the title.® But in a feoff- 
ment in fee by the verb dedi, since the statute of quia emp- 
tores, the feoffor only is bound to the implied warranty, 
and not his heirs because it is a mere personal contract 
on the part of thvj feoffor, the tenure (and of course the 
ancient services) resulting back to the superior lord of the 


y Fewl. 1. 2, t. 8, & 25. 

* Co. Litt, 384. 

• Litt. s. 143. 


Co. Litt. 174. 

• Ibid. 384. 

* Jbtd. 
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fee. And in other forms of alienation, gradually intro- 
tiuced since that statute, no warranty whatsoever is im- 
plied f they bearing no sort of analogy to the original 
feodal donation. And therefore in such cases it became 
necessary to add an express clause of warrimty, to bind the 
grantor and his heirs ; which is a kind of covenant real, and 
can only be created by the verb warrantizo or warrants 
These express warranties were introduced, even prior to 
the statute of quia ernptores, in order to evade the strict- 
ness of the feodal doctrine of non-alienation without the 
consent of the heir. For, though he, at the death of his 
ancestor, might have entered on any tenements that wore 
aliened without his concurrence, yet, if a clause of war- 
ranty was added to the ancestor’s grant, this covenant de- 
scending upon the heir insured the grantee ; not so much 
by confirming his title, as by obliging such heir to yield 
him a recompense in lands of cijual value : the law, in 
favour of alienations, supposing that no ancestor would 
wantonly disinherit his next of blood and therefore pre- 
suming that he had received a valuable consideration, 
cither in land, or in money which had purchased land, 
and that this equivalent descended to the heir together with 
the ancestor’s warranty. So that when either an ancestor, 
being the rightful tenant of the freehold, conveyed the land 
to a stranger and his heirs, or released the right of fee- 
simple to one who was already in possession, and super- 
added a warranty to his deed, it was Jicld that such warranty 
not only bound the warrantor himself to protect and assure 
the title of the warrantee, but it also bound his heir : and 
this, whether that warranty was lineal or collateral to the 
title of the land. Lineal warranty was where the heir 
derived, or might by possibility have derived, his title to 
the land warranted, cither from or through the ancestor 
who made the warranty : as where a father, or an elder 
son in the life of the fatljei’, released to the disseisor of 
either themselves or the grandfather, with warranty, this 
was lineal to the younger son.'* Collateral warranty was 
where the heir’s title to the land neither was, nor could 
have been, derived from the warranting ancestor; as where 
a younger brother released to his father’s disseisor, with 

• Co. Lilt. 102. ' Litt.s. 733. * Co. Litt.373. " Lilt. s. 703, 706,707. 
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[ 302,] warranty, this was collateral to the elder brother.* But 
where the very conveyance, to which the warranty was 
annexed, immediately followed a disseisin, or operated 
itself as such (as, where a father tenant for years, with 
remainder to his son in fee, aliened in fee-simple with 
warranty) this, being in its original manifestly founded on 
the tort or wrong of the warrantor himself, was called a 
hroominMi commencing by disseisin ; and, being too palpably 

injurious to be supported, was not binding upon aify heir 
of such tortious warrantor.^ 

In both lineal and collateral warranty, the obligation of 
tlie heir (in case the warrantee was evicted, to yield him 
other lands in their stead)’ was only on condition that he 
had other sufficient lands by descent from the warranting 
ancestor But though, without assets, he was not bound 
to insure the title of another, yet, in case of lineal warranty, 
whether assets descended or not, the heir was perpetually 
barred from claiming the land himself; for, if he could 
succeed in such claim, he would then gain assets by de- 
scent, (if he had them not before) and must fulfil the 
warranty of his ancestor : and the same rule** was with 
less justice adopted also in respect of collateral warranties 
which likewise (though no assets descended) barred the 
heir of tlie warrantor from claiming the land by any col- 
lateral title ; upon the presumption of law that he might 
hereafter have assets by descent either from or through 
the same ancestor. The inconvenience of this latter branch 
of the rule was felt very early, when tenants by the curtesy 
took upon them to aliene their lands with warranty ; which 
collateral warranty of the father descending upon his son 
(w’howasthe heirof both his parents) barred himfromclaim- 
ing his maternal inheritance ; to remedy which the statute 
of Gloucester, 6 Edw. I, c. 3, declared, that such warranty 
should be no bar to the son, unless assets descended from 
the father. It was afterwards gttempted in 50 Edw. III. 
to make the same provision universal, by enacting that no 
collateral warranty should be a bar, unless where assets de- 
[ 303 ] scended from the same ancestor ;** but it then proceeded 
not to effect. However, by the statute 1 1 Hen. VII, c. 20, 
notwithstanding any alienation with warranty by tenant 

■ Liu, s. 705, 707. J Ibid. 8. 1598, 702. * Co. Litt. 102. 

- Litt. s. 711, 712. ” Co, Litt. 373. 
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in dower, the heir of the iiusbaiid is not barred, though he 
be also heir to the wife. And by statute 4 & 5 Ann. c. 16, all 
warranties by any tenant for life shall be void against those 
in remainder or reversion ; and all collateral warranties by 
any ancestor who has no estate of inheritance in possession 
sliall be void against his heir. By the wording of which last 
statute it should seem, that the legislature meant to allow, 
that the collateral warranty of tenant in tail in possession, 
descehding (though without assets) upon a i-cmainder-man 
or reversioner, should still bar the remainder or reversion. 
For though the judges, in expounding the statute de 
doiiis, held that, by analogy to the statute of Gloucester, 
a lineal warranty by the tenant in tail Avithout assets 
should not bar the issue in tail, yet they held such war- 
ranty with assets to be a sufficient bar which was there- 
fore formerly mentioned p as one of the ways whereby an 
estate tail might be destroyed ; it being indeed nothing more 
in effect, than exchanging the lands entailed for others of 
equal value. They also held, that collateral warranty was 
not within the statute de doiiis ; as that act w'as principally 
intended to prevent the tenant in tail from disinheriting 
his own issue : and therefore collateral warranty (though 
without assets) was allowed to be, as at common law, a 
sufficient bar of the estate tail and all remainders and 
reversions expectant thereon.*' And so it still continued 
until very recently, to be, notwithstanding the statute of 
queen Anne, if made by tenant in tail in possession : who 
therefore might, without the forms of a fine or recovery, in 
some cases make a good conveyance in fee-simple, by super- 
adding a warranty to his grant ; which, if accompanied 
with assets, barred his own issue, and without them barred 
such of his heirs as might be in remainder or reversion. 
But warranty has long been out of use, and by the 3 & 4 
W. IV, c. 74, s, 14, all warranties made after the 31st of 
December, 1833, by any tenant in tail shall be absolutely 
void against the issue in tail and all persons whose estates 
are to take effect after the determination of the estate tail ; 
and the Real Property Commissioners have recommended 
the entire abolition of the doctrine of warranty.'' 

■> Litt. 8. 712 ; 2 Inst. 293. » Page 130. 

a Co. Litt. 374 ; 2 Irit. 335, ■■ See Third Real Prop. Rep. 

z 
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{ 304 ] 7* After warranty, when it was used, usually followed 

. coveiwnu. covenanis, or conventions, which are clauses of agreement 
contained in a deed, whereby either party may stipulate 
for the truth of certain facts, or may bind himself to per- 
form, or give something to the other. Thus the grantor 
may covenant that he hath a right to convey ; or for the 
grantee’s (juiet enjoyment ; or the like;* the grantee may 
covenant to pay his rent, or keep the premises in repair, 
&c. Covenants which are intimately attached to the 
thing granted, as to repair, pay rent, &c., are said to run 
with the land, and bind not only the lessee but his as- 
signee also, and enure to the heir of the lessor even though 
not named in the covenant, as do also those which the 
grantor makes, tliat he is seised in fee, has a right to con- 
vey, &c., whicii enure not only to the grantee, but also to 
his assignee and to his heirs.* If the covenantor cove- 
nants for himself and his heirs, it descends upon the heirs, 
who are bound to perform it, provided they have assets by 
descent, but not otherwise ; if he covenants also for his exe- 
cutors imdi administrators, his personal assets, as well as 
his real, are likewise pledged for the performance of the 
covenant ; which makes such covenant a better security 
than any warranty. It is also in some respects a less se- 
curity, and therefore more beneficial to the grantor ; who 
usually covenants only for the acts of himself, or himself 
and his ancestors, whereas a general warranty extends to 
all mankind. For which reasons the covenant had in mo- 
dern practice (long before the recent statute) totally super- 
seded the other. 

8. Lastly, comes the conclusion, which mentions the 
execution and date of the deed, or the time of its being 
given or executed, either expressly, or by reference to some 
day and year before- mentioned.“ Not but a deed is good, 
although it mention no date ; or hath a false date ; or even 

it hath an impossible date, as the thirtieth of February; 
provided the real day of its being dated or given, that is, 
delivered,, can be* proved.’^ 

* See Appendix, No. I, p. ii. iii.; Spencer's case, 5 Co. 17; t)oug;i. 

No. II, p. vi. VK. 445. 

* Laugher v. Williams, 2 Lev. 92 ; » Appendix, No. I, p. iii. 

Gill y. Vermuden, 2 Freem. 199 ; ’ Co. LiU. 46 ; Dyei', 28. ^ 
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I proceed now to the fifth requisite for making a good «tu R«wi*t 
deed ; the reading of it. This is necessary, wherever any 
of the parties desire it ; and, if it be not done on his re- 
quest, the deed is void as to him. If he can, he should read 
it himself : if he be bund or illiterate, another must read 
it to him. If it be read falsely, it will be void ; at least 
for so much as is mis-recited : unless it be agreed by collu- 
sion that the deed shall be read false, on purpose to [ 305 ] 
make it void ; for in such case it shall bind the fraudulent 
party." 

Sixthly, it is requisite that the party, whose deed it is, eth. staimK 
should seal, and now in most cases, I apprehend, should 
sign it also. 

The neglect of signing, and resting only upon the au- 
thenticity of seals, remained very long among us ; for it [ 306 ] 
was held in all our books that sealing alone was sufficient 
to authenticate a deed : and so the common form of attest- 
ing deeds, “ sealed and delivered,” continues to this day ; 
notwithstanding the statute 29 Car. II. c. 3, before men- 
tined, expressly directs the signing, in all grants of lands, 
and many other species of deeds : in which therefore sign- 
ing seems to be now as necessary as sealing, though it 
hath been sometimes held that the one includes the other.* 

And the more modern opinion, perhaps, is that the statute 
of frauds is applicable only to mere agreements, and that 
signing is not essential to the validity of a deed.^ 

A seventh requisite to a good deed is that it be deliver- 7 (b. oeiiveiy. 
ed by the party himself or his certain attorney : which 
therefore is also expressed in the attestation ; ‘‘ sealed and 
delivered” A deed takes effect only from this tradition [ 307 ] 
or delivery j for if the date be false or impossible, the de- ‘ 
livery ascertains the time of it. And if another person 
seals the deed, yet if the party delivers it himself, he 
thereby adopts the sealing,* and by a parity of reason the 
signing also, and makes them both his own. A delivery 
may be either absolute, that is, to the party or grantee 
himself ; or to a third person, to hold till some conditions 
be performed on the part of the grantee : in which last 

" 2 Rep. 3, 9; U Rep. 27. 154 , Sug. Pow. 242, and Vend. & 

* 3 Ler. 1 ; Strn. 764. P. pp. 65 & 93. 

y 3 Prest. Abs. 61 ; 1 Preet. Abs. * Perk. s. 130. 

' z2 
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Eicrows, case it is not delivered as a deed, but as an escrow ; that 

wliat they are. . . . . . , . i rp i. 

IS, as a scrovvl or writing, which is not to take eiiect as a 
deed till the conditions be performed ; and then it is a deed 
to all intents and purposes/ and no express words that it 
is delivered upon an escrow are necessary, hut that conclu- 
sion may he drawn from all the circumstances/ 

8tii. Attesia- The last requisite to the validity of a deed is tlic uttes- 

Cioiif * ** * 

tation, or execution of it in the presence of tvitucsses : 
though this is necessary, rather for preserving the evidence, 
than for constituting the essence of the deed. Our 
modern deeds are in reality nothing more than an im- 
provement or amplification of theirei^iu testata mentioned 
by the fcodal writers /' which were written memorandums, 
introduced to perpetuate the’ tenor of the conveyatice and 
investiture, when grants by parol only became the foun- 
dation of frequent dispute and uncertainty. To this end 
they I’cgistered in the deed the persons who attended as 
witnesses, which was formerly done without their signing 
their names (that not being always in their power) but 
they only heard the deed read ; and then the clerk or 
scribe added their names, in a sort of memorandum ; 
•#thus : “ hijs testibus Johanne 3Ioore, Jacob Smith, et aliis 
ad hnne rem convocatis.”'^ This, like all other solemn 
transactions, was originally done only coram paribus,'^ 
and frequently when assembled in the court baron, hun- 
dred, or county court •, which was then expressed in the 
attestation, teste comitatu, hundredo, Afterwards 

the attestation of other witnesses was allowed, the trial 

[ 308 ] in case of a dispute being still reserved to the //ares ; with 
whom the witnesses (if more than one) were associated 
and joined in the verdict till that also was« abrogated by 
the Statute of York, 12 Edw. II. st. 1. c. 2. And in this 
manner, with some such clause of hijs testibus, are all old 
deeds and charters, particularly magna carta, witnessed. 
And in the time of Sir Edward Coke, creations of nobility 
were still witnessed in the same manner.’' But in the 

• Co. Litt. 36. ' Feud. ). 2, t. 32. 

** Johnson v. Baker y 4 B. & A. 440 ; ^ Spelm. Gloss, 228 ; Madox. For^- 

Murray v, Earl of Stair, 2 B. & C. mul. No. 221, 322, 660, 

82, overruling Shep. Touch. 58. t Co. Litt. 6, 

“ Feud. 1, 1, t. 4. Co. Litt. 7. »• 2 Inst. 77. 
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king’s common charters, writs, or letters patent, the stile 
is now altered; for at present the king is his own witness, 
and attests his letters patent thus : “ teste meipse, witness 
ourselves at Westminister, &c.” a form which was intro- 
duced by Richard the First,' hut not commonly used till 
about the beginning of the fifteenth century ; nor the 
clause of hijs testihns entirely discontinued till the reign 
of Henry the Eighth :J which was also the sera of discon- 
tinuing it in the deeds of subjects, learning being tlien 
revived, and the faculty of writing more general; and 
therefore ever since that lime the witnesses have usually 
subscribed their attestation, cither at the bottom or on the 
back of the deed.'' 

III. We are next to consider how a deed maybe avoided, in. now* 
or rendered of no effect. And from what has been before avoided!'^ ' 
laid down it will follow, that if a deed wants any of the 
essential requisites before mentioned; either, 1. Proper 
parties, and a pi-opcr subject-matter : 2. A good and suf- 
ficient consideration : 3. Writing, on paper or parchment, 
duly stamped: 4. Sufficient and legal words, properly dis- 
posed : 5. Reading, if desired, before the execution : 6. 

Sealing ; and by the statute, in most cases .signing also : 
or, 7- Delivery; it is a void deed, to the extent before 
mentioned. It may also be avoided by matter ex post 
facto : as, 1 . By rasurc, interlining, or other alteration in 
any material jiart ; unless a memorandum be made thereof 
at the time of the execution and attestation.' 2. By in- 
tentionally breaking off, or defacing the seal but if the 
seal is broken off by the party bound, this will not avoid 
the deed so far as he is concerned ; and no estate will in 
any case bc^ devested if it has once passed by the deed." [ 309 I 
3. By delivering it up to be cancelled ; that is, to have 
lines drawn over it in the form of lattice work or cancelli; 
though the phrase is now used figuratively for any manner 
of obliteration or defacing it. 4. By the disagreement of 
such, whose concurrence is necessary, in order for the 
deed to stand : as the husband, where a feme-covert is 


’ Madox, t'ormul. No. 515. 
J /hid. Dissert, fol. 32. 

^ 2 Inst. 78. 

11 Rep. 27. 


5 Rep. 2.3 ; Touch, c. 4, s. 6 ; 
Piilmcr, 403. 

“ Bolton V, Bishop of darlislc^ 2 H. 
B. 2()3. 
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concerned ; an infant, or person under duress, when those 
disabilities are removed} and the like. 6. By the judg- 
ment or decree of a court of judicature. This was an- 
ciently the province of the court of Star-chamber, and now 
of the Chancery, and the courts of common law also on a 
plea of non est factum^ when it appears that the deed was 
obtained by fraud, force, or other foul practice ; or is 
proved to be an absolute forgery.® In any of these cases 
the deed may be voided, either in part or totally, accord- 
ing as the cause of avoidance is more or less extensive. 

11 . The »eve- Having thus explained the general nature of deeds, we 
ofdeedsl"* are next to consider their several species, together with 
into those their respective incidents. And herein I shall only ex- 
i't'rommot?'* amine the particulars of those, which, from long practice 
virtue of the and experience of their efficacy, are generally used in the 
Slat, of Uses. gstatcs : for it would be tedious, nay in- 

finite, to descant upon all the several instruments made 
use of in personal concerns, but which fall under our gene- 
ral definition of a deed : that is, a writing sealed and de- 
livered. The former, being principally such as serve to 
convey the property of lands and tenements from man to 
man, are commonly denominated conveyances ; which are 
either conveyances at common law, or such as receive 
their force and efficacy by virtue of the statute of uses. 

1. Those at 1. Of conveyances by the common law, some may be 
are either * called original, or primary conveyances } which are those 
denviti'vfc by means whereof the benefit or estate is created or first 
arises ; others are derivative, or secondary } whereby the 
benefit or estate, originally created, is enlarged, restrained, 
transferred, or extinguished. 

[ 310 ] Original conveyances are the following : — 1 . Feoffment } 
Ordinal are, 2. Gift} 3. Grant } 4. Lcase } 5. Exchange} 6. Partition} 
derivative are, 7- Release } 8. Confirmation } 9. Surren- 
der} 10. Assignment} 11. Defeazance. 

I. Feoffiiietit. J • A. feoffment, feoff'amentum, is a substantive derived 
from the verb, to enfeoff, feoffare or infeudare, to give 
one a feud } and thereofore feoffment is properly donatio 
feudi.^ It is the most ancient method of conveyance, the 
most solemn and public, and therefore the most easily 
remembered and proved. And it may properly be defined 
• Toth. «u»io. 24 ; 1 Vent. 348. Co. Litt. 9. See Appendix, No. I. 
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the conveyance of any corporeal hereditaments from one 
person to another, by delivery of the possession of the here* 
ditaments conveyed, and evidenced by an instrument in 
writing, for since the statute of Frauds, 29 Car. 2. c. 3, 
no valid feoffment can be made without a written instru- 
ment. He that so gives, or enfeoffs, is called the feoffor j 
and the person enfeoffed is denominated t\ie feoffee. 

This is plainly derived from, or is indeed itself the very 
mode of the ancient feodal donation ; for though it may be 
performed by the word, “enfeoff^' or “ grant,” yet the 
aptest word of feoffment is, “ do or dedij” And it is 
still directed and governed by the same feodal rules ; in- 
somuch that the principal rule relating to the extent and 
effect of the feodal grant, “ tenor est qui legem dat feudoff 
is in other words become the maxim of our law with rela- 
tion to feoffments, modus legem dat donntioni.^ ” And 
therefore as in pure feodal donations, the lord, from whom 
the feud moved, must expressly limit and declare the con- 
tinuance or quantity of estate which he meant to confer : 

“ ne quis plus domme preesumatur, quam in douatione 
expresserit so if one grants by feoffment lands or 
tenements to another, and limits or expresses no estate, 
the grantee (due ceremonies of law being perfornied) hath 
barely an estate for life.‘ For, as the personal abilities of 
the feoffee were originally presumed to be the immediate 
or principal inducements to the feoffment, the feoffee’s 
estate ought to be confined to his person and subsist only 
for his life ; unless the feoffor, by express provision in [311] 
the creation and constitution of the estate, hath given it a 
longer continuance. These express provisions' are indeed 
generally made ; for this was for ages the onJ|{, convey- 
ance, whereby our ancestors were wont to create an' estate 
in fee-simple, by giving the land to the feoffee, to hold 
to him and his heirs for ever; though it serves equally 
well to convey any other estate or freehold." 

But by the mere words of the deed the feoffment is by LWery of 
no means perfected : there remains a very material cere- ’*'**"' 
mony to be performed, called livery of seisin, without 
which the feoffee has but a mere estate at will.'' This 

" 2 Sand. Us. 1, ■ Wright, 2t. * Co; LiM. 9. ' 

' Co. Liu. 9. * Co. Litt 42. ' Lilt. s. €6.; . • 
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what It u. livery of seisin is no other than the pure feodal investi- 
ture, or delivery of corporal possession of the land or 
tenement; which was held absolutely necessary to com- 
plete the donation. “ Nam fetidum sine investitura nullo 
rnodo constitui poluit and an estate was then only per- 
fect, when, as the author of Fleta expresses it it our law, 
fit juris et seisince conjunction' 

Investitures, in their original rise, were probably in- 
tended to demonstrate in conquered countries the actual 
possession of the lord ; and that he did not grant a bare 
litigious right which the soldier was ill qualified to prosecute, 
but a peaceable and firm possession. And at a time when 
writing was seldom practised, a mere oral gift, at a distance 
from the spot that was given, was not likely to be either long 
or accurately retained in the memory of by-standers, who 
were very little interested in thegrant. Afterwards they were 
retained as apublic andnotorious act, thatthe country might 
take notice of and testify the transfer of the estate : and that 
such, as claimed title by other means, might know against 
whom to bring their actions. 

In all well-governed nations, some notoriety of this kind 
has been ever held requisite, in order to acquire and ascer- 

[312] tain the property of lands. In the Roman law plenum 
dominium was not said to subsist, unless where a man had 
both the ri 2 :ht and the corporal possession ; which posses- 
sion could not be acquired witliout both an actual inten- 
tion to possess, and an actual seisin, or entry into the 
premises, or part of them, in the name of the whole 
ccciesias- And cvcn ill ecelesiastisal promotions, where the freehold 

lical promo- ^ , 

tions. corpo passes to the person promoted, corporal possession is 

ral pos6<‘SMon 

ia DOW required at this day, to vest the property completely in the 
new proprietor ; who, according to the distiliction of the 
canonists,® acquires the jmx ad rem, or inchoate and imper- 
fect right, by nomination and institution ; but not the in 
re, or complete and full right, unless by corporal possession. 

Wright, 37* hulet; ml sujfficit qumnlibet partvm 

^ L. 3, c. 15, s. 5. ejus fundi introire. (Ff. 41, 2, 3.) 

y Nam apisciniur possessionem cor- And again : traditionibus dominia re- 

pore et animo; neque per se corporcy rum non nudts pactiSy tranferuntur* 
neque per se animo. Non autem ita (Cod. 2, 3, 20.) 
accipiendum esty ut fjui fundum pos- ^ Decretal, I. 3, t. 4, c. 40. 
siderc relit, omms glebas circwnam- 
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Therefore in dignities possession is given by instillment ; 
in rectories and vicarages by induction, without which no 
temporal rights accrue to the minister, though every eccle- 
siastical power is vested in him by institution. So also 
even in descents of land, by our law, which were cast on 
the heir by the act of the law itself, the heir had not 
jUeniim dounnium, or full and complete ownership, till 
he had made an actual corporal entry into the lands ; for 
if he died before e/dr// made, /lix heir ivas not entitled 
to take the possession, but the heir of the person who was 
last actually seised." It was not therefore only a mere 
right to enter, but the actual entry, that made a man com- 
plete owner ; so as to transmit the inheritance to his own 
heirs ; non jits, sed sei.sinn, fad t stipiteni}’ Bui this rule, 
as we have already seen, has been recently altered.'^ 

Yet the corporal tradition of lands lieing sometimes in- 
convenient, a symbolical delivery of possession was in 
many cases anciently allowed ; by transferring something 
near at hand, in the presence of credible witnesses, which 
by agreement should serve to represent the very thing 
designed to be conveyed ; and an occupancy of this sign 
or symbol was permitted as eipiivalcnt to occupancy of the 3^3 •] 
land itself. Among the Jews w'o find the evidence of a 
purchase thus defined in the book of Ruth “ Now this 
was the manner in former time in Israel, concerning re- 
deeming and concerning changing, for to confirm all things : 
a man plucked off his shoe, and gave it to his neighbour ; 
and this was a testimony in Israel.” Among the ancient 
Goths and Swedes, contracts for the sale of lands were 
made in the presence of witnesses, who extended the cloak 
of the buyer, while the seller cast a clod of the land into 
it, in order to give possession ; and a staff or wand was 
also delivered from the vendor to the vendee, which passed 
through the hands of the witnesses.® With our Saxon 
ancestors the delivery of a turf was a necessary solemnity, 
to establish the conveyance of lands.*^ And, to this day, Yard-icuaim. 
the conveyance of our copyhold estates is usually made 

® Stiernhook. dc jure Sucon. 1. 2, 
c. 4. 

^ Hicks JJtssc) t. Kpistolar, S5. 


» See pagepp. 232, 250, 251. 

Flet. 1. c. 2, 8. 2. 

^ See ante, p. 233. 

^ Ch. 4, V. 7. 
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from the seller to the lord or his steward by delivery of a 
rod or verge, and then from the lord to the purchaser by 
re-delivery of the same, in the presence of a jury of tenants, 
and these tenants are hence called yard tenants. 

Advantages of Coiivcyanccs in writing were the last and most refined 
in welling, improvement. The mere delivery of possession, either 
actual or symbolical, depending on the ocular testimony 
and remembrance of the witnesses, was liable to be for- 
gotten or misrepresented, and became frequently incapa- 
ble of proof. Besides, the new occasions and necessities, 
introduced by the advancement of commerce, required 
means to be devised of charging and incumoering estates, 
and of making them liable to a multitude of conditions 
and minute designations for the purposes of raising money, 
without an absolute sale of the land ; and sometimes the 
like proceedings were found useful in order to make a de- 
cent and competent provision for the numerous branches 
of a family, and for other domestic views. None of which 
could be effected by a mere, simple, corporal transfer of 
the soil from one man to another, which was principally 
calculated for conveying an absolute unlimited dominion. 
[314] W ritten deeds were therefore introduced, in order to specify 
and perpetuate the peculiar purposes of the party who 
conveyed : yet still, for a very long series of years, they 
were never made use of, but in company with the more 
ancient and notorious method of transfer, by delivery of 
corporal possession. 

tiveiy of 811 - Livery of seisin, by the common law, is necessary to be 
'' made upon every grant of an estate of freehold in heredi- 
taments corporeal, whether of inheritance or for life only. 
In hereditaments incorporeal it is impossible to be made ; 
for they are not the object of the senses : and in leases for 
years, or other chattel interests, it is not necessary. In 
leases for years operating under the common law, an actual 
entry is necessary, to vest the estate in the lessee : for the 
bare lease gives him only a right to enter, which is called 
Tntcres»e ttr- his interest in the term, or interesse termini : and, when 
he enters in pursuance of that right, he is then and not 
before in possession of his term, and complete tenant for 
years .8 This entry by the tenant himself serves the pur- 

* Co. Litt. 46. 
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pose of notoriety, as well as livery of seisin from the 
grantor could have done : which it would have been im- 
proper to have given in this case, because that solemnity 
is appropriated to the conveyance of a freehold. And this 
is one reason why freehuids cannot at the common law be 
made to commence in futuro, because they cannot (at the 
common law) be made but by livery of seisin ; which 
livery, being an actual manual tradition of the land, must 
take effect in prcesenti, or not at all.*' 

On the creation of a freehold remainder, at one and the 
same time with a particular estate for years, we have before 
seen that at the common law livery must be made to the 
particular tenant.' But if such a remainder be cre.ated 
afterwards, expectant on a lease for years now in being, 
the livery must not be made to the lessee for years, for 
then it operates nothing; “ 7 infn quod semel meum est, 
mnplhis meum esse non potest',”^ but it must be made to 
the remainder-man himself, by consent of the lessee for [3151 
years ; for without his consent no livery of the possession 
can be given ;** partly because such forcible livery would 
be an ejectment of the tenant from his term, and partly 
for the reasons depending on the doctrine of attornments, 
now abolished.* 

Livery of seisin is either in deed^ or in latv. Livery in tiveryofsei-* 
deed is thus performed. The feoffor, lessor, or his attorney, inVee^oMn 
together with the feoffee, lessee, or his attorney, (for this 
may as effectually be done by deputy or attorney, as by the 
principals themselves in person, if the attorney be autho- 
rised by deed for the purpose)"' come to the land, or to the 
house ; and there, in the presence of witnesses, declare 
the contents of the feoffment or lease on which livery is 
to be made. And then the feoffor, if it be of land, doth 
deliver to the feoffee, all persons" having any lawful estate 
or possession therein, as lessees or such like, being out of 
the ground, a clod or turf, or a twig or bough there grow- 
ing, with words to this effect : “ I deliver these to you in Livery in 
the name of seisin of all the lands and* tenements con- 
tained in this deed.’' But if it be of a house, the feoffor 

'' See page 185. • Page 187. 2 Roll. Ab. 8 ; R. pi. 4 ; Co. 

1 Co. Lilt. 49. >■ Ibid. 48. Lilt. 52 b. 

' See ante, p. 322. " Doe e. Taylor, 5 B. & Ad. 575. 
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must take the ring, or latch of the door, (no person hav- 
ing any lawful estate or interest therein being within) 
and deliver it to the feoffee in the same form ; and then 
the feoffee must enter alone, and shut to the door, and 
then open it, and let in the others." If the conveyance 
or feofiinent be of divers lands, lying scattered in one and 
the same county, then in the feoffor’s possession, livery of 
seisin of any parcel, in the name of the rest, sutficeth for 
all but if they be in several counties, there must be as 
many liveries as there are counties. For, if the title to 
these lands comes to be disputed, there must be as many 
trials as there arc counties, and the jury oi one county are 
no judges of the notoriety of a fact in another. Resides, 
anciently this seisin was obliged to be delivered oo7*am 
pariljHs de vichieto^ before the peers or freeholders of the 
neighbourhood, who attested sucli delivery in the body or 
on tlie back of the deed ; according to the rule of the fco- 
dal law,^ pluses debent viteresae bivestitiuuc feudiy et non 
aUi \ for which this reason is expressly given; because 
the peers or vassals of the lord, being bound by their oath 
of fealty, will take care that no fraud be committed to his 
prejudice, which strangers might be apt to connive at. 
And though afterwards, the ocular attestation of thejLi^i- 
res was held unnecessary, and livery might be made before 
any credible witnesses, yet the trial, in case it was dis- 
puted, (like that of all other attestations) was still reserved 
to tlie pares or jury of the county.^ Also, if the lands be 
out on lease, though all lie in the same county, there must 
be as many liveries as there are tenants : because no livery 
can be made in this case, but by the consent of the parti- 
cular tenant ; and the consent of one will not bind the 
rest/ And in all these cases it is prudent, and usual, to 
endorse the livery of seisin on the back of the deed, spe- 
cifying the manner, place, and time of making it ; together 
with the names of the witnesses. But this is not absolutely 
necessary, as after twenty years' possession, livery of sei- 
sin will be presumed to have been made, although not en- 
dorsed.® *And thus much for livery in deed. 

“ Co. Litt. 48 ; West Syrnb. 251. ^ 18. 

^ Litt. s. 114. * Jackson v. Jackson ^ Sel. Clia. Ca. 

1’ Fewi. 1. 2, t. 58. 81 ; Fitzgib. 146 ; Doe d. Wilkins v. 

^ (iilb, 10, 35. Marquis of Cleveland^ 9 B. & C. 864. 
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Livery in law is where the same is not made on the land, 
but in sig/it of it only; the feoffor saying to the feoffee, 
‘‘I give you yonder land, enter and take possession.” 
Here, if the feoffee enters during the life of the feoffor, it 
is a good livery, but not otherwise ; unless he dares not 
enter, through fear of his life or bodily harm : and tlien 
his continuar claim, made yearly, in due form of law, as 
near as possible to the lands,*^ will suffice witliout an en- 
try." This livery in law cannot however be given or re- 
ceived by attorney, but only by the parties themselves.'' 

A feoffment has of late been generally resorted to in 
practice rather for its peculiar powers and effects than as 
a simple mode of assurance from one person to another. 
Thus a feoffment, by a particular tenant, destroys the con- 
tingent remainders depending on the particular estate," 
and if made by a tenant in tail in possession, discontinues 
the estate tail and until lately it seemed (piite settled 
that a feoffment might be employed to convey a fee to the 
feoffee by disseisin, w'hatever might have been the estate 
of the feoffor, provided lie had possession of the lands en- 
feoffed.’' But this doctrine must now be considered to be 
exploded, and a feoffment has no longer this* effect.' 

2. The conveyance by gijt, donatio, is properly applied 
to the creatiorl of an estate-tail, as feoffment is to that of 
an estate in fee, and lease to that of an estate for life or 
years. It differs in nothing from a feoffment, but in the 
nature of the estate passing by it : for the operative words 
of conveyance in this case are do or dedi and gifts in 
tail are equally imperfect without livery of seisin, as feoff- 
ments in fee-simple.*’ And this is the only distinction that 
Littleton seenis to take, when he says," “ it is to be under- 
stood that there is a feoffor and feoffee, donor and donee, 

‘ Litt. s. 421, &c. 

“ Co. Litt. 48. ’ Ibid. .52. 

Archer's case, 1 Co. 66 6 ; Has- 
her V. Sutton, 6 Bing. 500 ; 2 Sim, 

& Stu. 513, S.C. 

X Co. Litt. 327 b ; Doe d. Jones v. 

Jones, 1 B. & C. 238, See ante, p. 

304. 

Y See the authorities referred to 
ia Butl. Co. Litt. 330 b, n, (/) ; 2 


Sand. Us. & Tr. 15 ; 2 Prest. Abs. 
293. 

* Doe d. Mndilock v. Lynes, 3 B. 
& C. 388 ; Doe d. Dormer v. Moody, 
2 Prest. Coilv. Pref. 32 ; 1 Sand. 
Us. 40 ; Jerrxtt v, IVeare, 3 Pri, 575 ; 
and see Reynolds v. Junes, 2 Sim. & 
Stu. 206. 

* West. Symbol. 256, 

** Litt. s. 59. Sec. 57. 
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lessor and lessee viz. feoffor is applied to a feoffment in 
fee-simple ; donor to a gift in tail ; and lessor to a lease 
for life or for years, or at will. lJut this kind of gift is 
entirely out of use, and in common acceptation gifts arc 
frequently confounded with the next species of deeds ; 
which are, 

3. Grants, concessiones the regular mfethod by the 
common law of transferring the property of incorporeal 
hereditaments, or such things whereof no livery can be 
had.** For which reason all corporeal hereditaments, as 
land and houses, arc said to lie in livery ; and the others, 
as advowsons, commons, rents, reversions, &c., to lie in 
grant . And the reason is given by Bracton “ traditio, 
or livery, nihil ulind est guam rei corporalis dz persona in 
personam, de rnanu in manutn, translatio aut in posses- 
sionem indnetio ; sed res incorporales, gnee sunt ipsum jm 
rei vel corpori inhozrens, traditionem non paiiuntur.” 
These therefore pass merely by the delivery of the deed. 
And in signiories, or reversions of lands, such grant, to- 
gether with the attornment of the tenant (while attorn- 
ments were requisite) were held to be of equal notoriety 
with, and therefore equivalent to, a feoffment and livery 
of lands in immediate possession. It therefore differs but 
little from a feoffment, except in its subject matter : for 
the operative words therein commonly used are dedi et 
concessi, “ have given and granted.’' 

4. A Lease is properly a conveyance of any lands or 
tenements, (usually in consideration of rent or other an- 
nual recompense) made for life, for years, or at will, but 
always for a less time than the lessor hath in the premises : 
for if it be for the whole interest, it is more properly an 
assignment than a lease. The usual words of operation 
in it are, demise, grant, and to farm let : demisi, con- 
cessi, et ud firmam tradidi.” Farm, or feor me, is an old 
Saxon word, signifying provisions:* and it came to be 
used instead of rent or render, because anciently the 
greater part of remits were reserved in provisions j in com, 
in poultry, and the like ; till the use of money became 
more frequent. So that a farmer, firmarius, was one who 

<• Co. Litt. 9. ' Bract. 1. 2, c. 18. 

« nut. 172. » Spelm. Gt. 229. 
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held his lands upon payment of a rent or feorrne: though 
at present, by a gradual departure from the original sense, 
the word farm is brought to signify the very estate or 
lands so held upon farm or rent. 13y this conveyance an 
estate for life, for years, or at will, may be created, either 
in corporeal or incorporeal hereditaments ; though livery 
of seisin is indeed incident and necessary to one species 
of leases, viz. leases for life of corporeal hereditaments ; 
but to no other. 

Whatever restriction, by the severity of the feudal law. For 
might in times of very high antiquity be observed with may be made 
regard to leases ; yet by the common law, as it has stood 
for many centuries, all persons seised of any estate might 
let leases to endure so long as their own interest lasted, 
but no longer. Therefore tenant in fee simple might let 
leases of any duration ; for ha. hath the whole interest : 
but tenant in tail, or tenant for life, could make no leases 
which should bind the issue in tail or reversioner ; nor 
could a husband, seised jure texoris, make a firm or valid 
lease for any longer term than the joint lives of himself 
and his wife, for then his interest expired. Yet some 
tenants for life, where the fee-simple wae in abeyance, 
might (with the concurrence of such as have the guardian- 
ship of the fee) make leases of equal duration with those 
granted by tenants in fee- simple, such as parsons and 
vicars, with consent of the patron and ordinary.** So also 
bishops, and deans, and such other sole ecclesiastical cor- 
porations as are seised of the fee -simple of lands in their 
corporate right, might, with the concurrence and confirm- 
ation of such persons as the law requires, have made leases 
for years, or for life, estates in tail, or in fee, without any 
limitation or control. And corporations aggregate might 
have made what estates they pleased, without the confirm- 
ation of any other person whatsoever. Whereas now, by [310] 
several statutes, this power where it was unreasonable, 
and might be made an ill use of, is restrained ; and, where 
in the other cases the restraint by the common law seemed 
too hard, it is in some measure removed. The former The resiram- 
statutes are called the restraining, the latter the enabling abiilig'sta"' 
statute. We will take a view of them all, in order of time. Kit* 

** Co. Litt, 44, 
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The enahliii": And, first, the ennhlitw statute 32 Hen. Vill, t?; 

Slat. ;12 Hen. ' / ” ^ 

VIII. C. 2 S. empowers three manner of persons to make leases, tO en- 
dure for three lives or one-and-twenty years, whieh oouid 
not do so l)efore. As fii-st, tenant in tail may by sfidi 
leases bind his issue in tail, but not those in remainder' or 
reversion. Secondly, a husband seised in ris^ht of his ^^^lfe, 
in fee-simple or fee-tail, provided the wife joins in Such 
lease, may bind her and her heirs thereby. Lastly, all 
persons seised of an estate of fee-simple in right of their 
churches, which extends not to parsons and vicars, may 
(without the concurrence of. any other person) bind their 
successors. But then there miist many requisites be ob- 
served, which the statute specifies, otherwise such leases 
are not binding.’ 1 . 'l"hc leases must be by indenture ; 
and not by deed poll, or by parol. 2. It must begin from 
the making, or day of the-making, and not at any greater 
distance of time. 3. If there be any old lease in being, 
it must be first absolutely surrendered, or be within d 
year of expiring. 4. It must be either for twenty-one 
years, or three lives ; and not for both. 5. It must nOt 
c.xceed the term of tlirec lives, or twenty-one years, but may 
be for a shorter term. 0. It must have been of corporeal 
hcreditarag/its, and not of such things as lay merely 4 h 
grant j for no rent could be reserved thereout by the cotn-' 
mon law, as the lessor could not resort to them to destrairt.' 
But now by the statute 5 Geo. 111. c. 17, a lease of tithes 
or other incorporeal hereditaments alone, may be granted 
by any bishop or any such ecclesiastical or eleemofeynhry 
corporation, for one, two, or three lives, or terms not ex- 
ceeding twenty-one years, and the successor shall be 
titled to recover the rent by an action of debt, which (in 
case of a freehold leasejf he could not have brought at* 
the common law. 7* It must be of lands and tewementa 

[320] most commonly letten for twenty years past; sofdhat'lf 
they had been let for above half the time (or eleven yeiiw^ 
out of twenty) either for life, for years, at will,(>r'by 
of court roll, it is* sufficient. 8. The most usual atld'cdt^' 
tomary feorm or rent, for twenty years past, ttiuSt' be “fiso 
served yearly on such lease. 9. Such leases 
made without impeachment of waste. These are the 

‘ Co. Liu. 44. 
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guards, imposed by the statute (which was avowedly made 
for the security of farmers, and the consequent improve- 
ment of tillage) to prevent unreasonable abuses, in pre- 
judice of the issue, the wife, or the successor, of the rea- 
sonable indulgence here given. 

Next follows, in order of time, the disabling or re- 
straining statute, 1 Eliz. c. 19, (made entirely for tlie be- 
nefit of the successor) which enacts, that all grants by 
archbishops and bishops (which include even those con- 
firmed by the dean and chapter ; the which, however long 
or unreasonable, were good at common law) other than for 
the term of one-and-twenty years or three lives from the 
making, or without reserving the usual rent, shall be void. 
Concurrent leases, if confirmed by the dean and chapter, 
are held to be within the exception of this statute, and 
therefore valid; provided they do not exceed (together 
with the lease in being) the term permitted by the act.^ 
But, by a saving expressly made, this statute of 1 Eliz. 
did not extend to grants made by any bishop to the 
crown ; by which means Queen Elizabeth procured many 
fair possessions to be made over to her by the prelates, 
either for her own use, or with intent to be granted out 
again to her favourites, whom she thus gratified without 
any expense to herself. To prevent which'' for the future, 
the statute 1 Jac. I, c. 3, extends the prohibition to grants 
and leases made to the King, as well as to any of his 
subjects. 

Next comes the statute 13 Eliz. c, 10, explained and 
enforced by the statutes 14 ICliz. c. 1 1 & 14, 18 Eliz. c. 1 1, 
and 43 Eliz. c. 29, which extend the restrictions laid by 
the last mentioned statute on bishops, to certain other in- 
ferior cwporations, both sole and*aggregate. From laying 
all whiim together we may collect, that all colleges, cathe- 
drala, and other ecclesiastical or eleemosynary corpora- 
tions, and all parsons and vicars, are restrained from 
making any leases of their lands, unless under the follow- 
ing regulations: 1. They must not exceed twenty-one 
years, or three lives, from the making. 2. 3'he accus- 
tesned rent, or more, must be yearly reserved thereon, and 


2 a 


DisBliiinE* 
fetal. 1 Ell/, 
c. 19. 


Diaabling 
staL 1 Jac. 1 1 

c* 3. 


13 Eliz. c. 10. 


[321] 


> Co. Liu. 45. 


k 11 Rep. 71. 
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In college 
ItHises one- 
third of the 
rent to he in 
wheat or 
malt. 


the premises demised must have been commonly letten.' 
3. Houses in corporations, or market towns, may be let 
for forty years ; provided they be not the munsio7i- houses 
of the lessors, nor have above ten acres of ground beloiijr- 
ing to them ; and provided the lessee be bound to keep 
them in repair : and they may also be aliened in fee- 
simple for lands of equal value in recompense ; but by the 
.57 HI* e. 99, s. 32, all contracts for the letting of the 
house of residence on any benefice, or the buildings, garden? 
&c., to which any spiritual person shall be ordained by his 
bishop to proceed and reside in, shall be void 4. Where 
there is an old lease in being, no concurrent lease shall be 
made, unless where the old one will expire within three 
years. .5. No lease (by the equity of the statute) shall be 
made without impeachment of waste."’ 6. All bonds and 
covenants tending to frustrate the provisions of the statutes 
of 13 & 18 Eliz. shall be void. 

Concerning these restrictive statutes there are two ob- 
servations to be made. First, that they do not, by any 
construction, enable any persons to make such leases as 
they were by common law disabled to make. Therefore 
a parson, or vicar, though he is restrained from making 
longer leases than for twenty-one years or three lives, 
even ivith tlie consent of patron and ordinary, yet is not 
enabled to make any lease at all, so as to bind his successor, 
without obtaining such consent." Secondly, that though 
leases, contrary to these acts, are declared void, yet they 
are good against the lessor during his life, if he be a sole 
corporation ; and are also good against an aggregate cor- 
poration so long as the head of it lives, who is presumed 
to be the most concerned in interest. For the act was in- 
tended for the benefit of the successor only ; and no man 
shall make an advantage of his own wrong." 

There is yet another restriction with regard to college 
leases, by statute 18 Eliz. ch. 6, which directs, that one- 
third of the old rent, then paid, should for the future be re- 
served in wheat or malt, reserving a quarter of wheat tfor 
each Qs. Sd., or a quarter of malt for every bs. ; or that 
the lessees should pay for the same according to the price 

* Co. Litt. 45 a; /Joe v, Yar- Co. Litt. 45. 

borougkf \ Bing. 24. “ Ibid. 44. ® Ibid, 45. 
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that wheat and malt should be sold for, in the market next 
adjoining to the respective colleges, on the market-day 
before the rent becomes due. "^J'liis is said’' to have been 
an invention of Lord Treasurer Burleigh, and Sir Thomas 
Smith, then principal Secretary of State : who, observing 
how greatly the value of money had sunk, and the price of 
all provisions risen, by the quantity of bullion imported 
from the new-found Indies, (which eifects were likely to 
increase to a greater degree) devised this method for iq)- 
holding the revenues of colleges. Their foresight and pe- 
netration has, in this respect, been very apparent : for, 
though the rent so reserved in corn was at first but one- 
third of the old rent, or half of what was still reserved in 
money, yet now the proportion is nearly inverted; and the 
money arising from corn rents is comniiDiihus annis^ 
almost double to the rents reserved in money. 

The leases of bcncliced clergymen were farther restrained statiit<‘sreiaf' 
in case of their non-rcsidence, by the 13 Eliz. c. 20; 14 Ie8i(i"n['c'«"' 
Eliz. c. 1 1 ; 18 Eliz. c. 1 1 ; and 4:5 Eliz c. 9. But these 
statutes were repealed by the 43 G. Ill, c. 84, and the 57 
G.IIl, C.99. 

By the statute 6 W. IV, c. 20, certain provisions are «'v.iv,c.4o, 

/ , 1 r 1 11 38 trt the re- 

made with respect to tlie renewal ot leases granted liy ecclc- "‘"‘>1 “f «- 
siastical persons; and it is provided, that from the 1st of uaaes. 
March, 1836, no ecclesiastical person shall grant any new 
lease of any land or tithes, parcel of his ecclesiastical pos- 
sessions, by way of renewal of any lease granted for two 
or more lives, until one of the persons for whose life such 
lease was made shall die, and then only for the sui’viving 
lives or life and such new life or lives, as with the life or 
lives of the survivor or survivors shall make up the number 
of lives, not exceeding three, for which such lease shall 
have been mane; and where any lease shall have been 
granted for forty years, no ecclesiastical person shall grant 
any new lease by way of renewal until fourteen years of 
such lease shall have expired, or where for thirty years, 
until ten years shall have expired ; oi‘ where for twenty- 
one years, until seven years have expired ; and when any 
such lease shall have been granted for years, it shall not be 
renewed for life or lives (ss. 1 & 9). By s. 2, it is pro- 

Strype’s Annals of Elif. 

2a2 
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vided, wherever any ecclesiastical person shall grant any 
renewed lease, it shall contain a recital, if a lease for lives, 
of the names of the cestnis qne vie, and stating which 
are dead, &c. ; and if a lease for years, for what term 
of years the last preceding lease was granted ; and every 
such recital is to be deemed evidence of the truth of 
the matter recited ; and a penalty is imposed on persons 
introducing recitals into such leases, knowing them to he 
false (s. 3). But it is not to be supposed that such re- 
citals or statements arc necessary for the validity of the 
lease : it being expressly enacted by a subsequent act of 
the same session, (6&7 W.IV, c.64,) that leases granted 
under the provisions of the 6 & 7 W. IV, c. 20, are not 
void by reason of not containing such recitals as are men- 
tioned in that act. 

But where a practice has existed for ten years past, to 
renew such leases for forty, thirty, or twenty-one years, 
at shorter periods than fourteen, ten, or seven years, the 
lease may be rencw'ed conformably to such practice, pro- 
vided that such practice shall be proved to the satisfaction 
of the archbishop or bishop (s. 4). Neither is this act to 
prevent ecclesiastical persons exchanging any life or lives 
in their leases with the approbation of the king, archbishop, 
or bishop, as the case may be (s. 6). Nor is the act to 
prevent grants under acts of Parliament (s. 6) ; nor leases 
for the same term as preceding leases (s. 7) > nor is it to 
render illegal leases valid (s. 8). It does not extend to 
Ireland (s. 10.) 

5. An exchange is a mutual grant of equal interests, 
the one in consideration of the other. The word ‘'ex- 
change’' is so individually requisite and appropriated by 
law to this case, that it cannot be supplied by any other 
word, or expressed by any circumlocution.^ The estates 
exchanged must be equal in quantity f not of value, for 
that is immaterial, but of interest ; as fee-simple for fee- 
simple, and the like. But one estate for years is in the 
eye of the law notdarger than another. And the exchange 
may be of things that lie either in grant or in livery," But 
no livery of seisin, even in exchanges of freehold, is neoes- 
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sary to perfect the conveyance for each party stands in 
the place of the other and occupies his right, and each of 
them hath already had corporal poss|j|fision of his own 
land. Entry, where the assurance operates by the com- 
mon law, must be made on both sides j for, if either party 
die before entry, the exchange is void for want of sufficient 
notoriety.” And so also, if two parsons, by consent of 
patron and ordinary, exchange their preferments ; and the 
one is presented, instituted, and inducted, and the other 
is presented, and instituted, but dies before induction j 
the former shall not keep his new benefice, because the 
exchange was not completed, and therefore he shall return 
back to his own.'' However, where the exchange is made 
by lease and release, or other conveyance operating under 
the statute of uses, an entry is unnecessary, as the party 
is in possession by force of the statute."' If, after an ex- 
change of lands or other hereditaments, either party be 
evicted of those which were taken by him in exchange, 
through defect of the other’s title, he shall return back to 
the possession of his own, by virtue of the implied war- 
ranty contained in all exchanges. But although this war- 
ranty and right of re-entry are incident to an exchange at 
common law, it has been considered doubtful by some 
whether they are incident to an exchange effected by mu- 
tual conveyances under the statute of uses. Mr. Cruise 
appears to think that they are so incident.* But where 
mutual conveyances are used, the one in consideration , of, 
the other, the incidents of an exchange may be avoided 
and the objects retained, but in such cases the word “ ex- 
change” need not and should not be used. 

6. A partition is, when two or more joint-tenants, co- 
parceners, or tenants in common, agree to divide the lands 
so held among them in severalty, each taking a distinct 
part. Here, as in some instances, there is a unity of in- 
tei;est, and in all a unity of possession, it is necessary that 

‘ tilt. s. 62. « 4 Cru. Bigr. 140. 

Lltt. 50. * 4 Cru. Dig. 140; and see Mr. 

’' Peril. 8. 288. ' See the 55 Geo. Parken’s note on exchanges; 4 Byth. 
Ill, c. 147, which authorizes an ex- 138 ; to which, for further informa- 
diange between a rector and his tion as to exchanges', die reader is 
parishioners. referred. 
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The deriva- 
tive convey- 
ances are 


7. Releaics. 


they all mutually convey and assure to each other the 
several estates, which they are to take and enjoy sepa- 
rately. By the common law, coparceners, being com- 
pellable to make pirtition, might have made it by parol 
only ; but joint-tenants and tenants in common must have 
done it by deed : and in the cases of tenants in common 
and coparceners the conveyance must have been perfected 
by livery of seisin although in the case of joint-tenants, 
livery of seisin was unnecessary." And the statutes of 31 
Men. VIII. c. 1, and 32 Hen. VIII. c. 32, made no altera- 
tion in these points. But the statute of fr \uds, 29 Car. 
II. c. 3, hath now abolished this distinction, and made 
a deed or writing in all cases necessary. 

These are tlic several species of primary or original 
conveyances. Those which remain arc of the secondary, 
or derivative sort ; which presuppose some other convey- 
ance precedent, and only serve to enlarge, confirm, alter, 
restrain, restore, or transfer the interest granted by such 
original conveyance : as, 

7. Releases ; which arc a discharge or conveyance of a 
man’s right in lands or tenements, to another that hath 


some vested estate in the lands.® The words generally 
used therein arc “ remised, released, and for ever quit- 

releases may enure cither, 1. By 
ingtheeitat?. way of enlarging an estate, or enlarger C estate: as, if 
there be tenant for life or years, remainder to another in 
fee, and he in remainder releases all his right to the jiar- 
ticular tenant and his heirs, this gives him the estate in 
fee.® But in this case the releasee must have a vested 


estate, giving a present or future right of enjoyment for 
the release to work upon 5 for if there be a lessee for years, 
and before he enters and is in possession, the lessor re- 
leases to him all his right in the reversion, such release is 

MMiate*'"* possession in the releasee.*’ 2. By way 

of passing an estate, or mitter V estate : as when one of 


two coparceners releaseth all her right to the other, this 
[ 325 ] passeth the.fcc-siiftple of the whole.® And in both these 


r Liu. 8 . 250 ; Co. Litt. 169. 
* Co. Litt. 200 b. 

*• 2 Prest. Conv. 214. 

^ Lilt. 8. 445. 


'■ Ibid. 8. 465. 

® Ibid. 8. 459. 

• Co. Litt. 273.] 
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cases there must be a privity of estate between the re- 
leasor and the releasee f that is, one of their estates must 
be so related to the other as to make but one and the 
same estate in law. 3. Ry way of ^assin:' a right, or a- Pisiinj 
mitter le droit : as if a man be disseised, and releaseth to 
his disseisor all his rii^ht ; hereby the disseisor acquires a 
new right, which changes the quality of his estate, and 
renders that lawful which before was tortious or wrong- 
ful.<^ 4. Bv wav of extingiiishincnt : as if my tenant for Extm- 

^ ^ guislitiieiit* 

life makes a lease to A. for life, remainder to B. and his 
heirs, and I release to A. : this extinguishes my right to 
the reversion, and shall enure to the advantage of B.’s re- 
mainder as Avell as of A.’s particular estate.'* 5. By way s. Entry* 
of eiitri/ and feoffment : as if there be two joint disseisors, ‘ 

and the ilisseisee releases to one of them, he shall be sole 
seised, and shall keep out his former companion ; which is 
the same in elfect as if the disseisee had entered, and 
thereby put an end to the disseisin, and afterwards had 
enfeoffed one of the disseisors in fee.* And hereupon we 
may observe, that when a man has in himself the pos- 
session of lands, he must at the common law convey the 
freehold by feoffment and livery ; which makes a notoriety 
in the country : but if a man has only a right or a future 
interest, he may convey that right or interest by a mere 
release to him that is in possession of the land ; for the 
occupancy of the releasee is a matter of suflicient notoriety 
already. 

8. A confirmation is of a nature nearly allied to a re- s-^conurm*. 
lease. Sir Edward Coke defines it-> to be a conveyance of 
an estate or right in esse, whereby a voidable estate is made 
sur^ and una\'oidable, or whereby a particular estate is in- 
creased : and the words of making it arc these “ have 
given, granted, ratified, approved, and confirmed.”'^ An 
instance of the first branch of the definition is, if tenant 
for life leaseth for forty years, and dieth during that term ; 
here the lease for years is voidable by hjm in reversion : 
yet, if he hath confirmed the estate of the lessee for years, [ 326 ] 
before the death of tenant for life, it is no longer voidable 


f Co. Litt, 272, 27.3. 
^ Litt, s. 466. 

Ibid. s. 470. 


* Co. Litt. 278. 

J 1 Inst. 295. 

^ Litt. s. 515, 531, 
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but pure.* The latter branch, or that which tehda to'^thie' 
increase of a particular estate, is the same in all respects 
with that species of release, which operates by way of 'eA*^ ' 
largement. • * . - . h 

0. Surrender. 9 . A Surrender, sursumredditio, or rendering up, is of 
a nature directly opposite to a release; for, as that operates 
by the greater estate’s decending upon the less, a sur- 
render is the falling of a less estate into a greater. It is 
defined,"* a yielding up of an estate for life or years to him 
that hath the immediate reversion or remainder, wherein 
the particular estate may merge or drown, by mutual agree- 
ment between them. It is usually done by ihese words, 

“ hath surrendered, granted, and yielded up but these 
words" are not essential to a surrender. The surrenderor 
must be in possession and the surrenderee must have 
a higher estate, in which the estate surrendered may 
merge ; therefore tenant for life cannot surrender to him 
in remainder for years,P although, as we have seen,** onb 
term of years may merge in another. In a surrender 
there is no occasion for livery of seisin ;*■ for there is a pri- 
vity of estate between the surrenderor and the surrenderee ; 
the one’s particular estate and the other’s remainder are 
one and the same estate ; and livery having been once 
made at the creation of it, there is no necessity for having 
it afterwards. And, for the same reason, no livery is 
required on a release or confirmation in fee to tenant for 
years or at will, though a freehold thereby passes : since 
the reversion of the releasor, or confirmor, and the parti- 
f cular estate of the releasee or confirmee are one and the 

same estate: and where there is already a possession, 
derived from such a privity of estate, any farther delivery 
of possession would be vain and nugatory." 

10. Asiigti- 1 ^* An assignment is properly a transfer, or making 
iiiem. pypj. another, of the interest one has in any estate ; but 
it is usually applied to disposition of chattels real and 
personal estate. And it differs from a lease only in this : * 


' Litt. 8. 516. 

"• Co. Litt. 337. 

" 1 Wils. W i Cro. Jac. 10. 
» Co. Litt. .338. 
p reik. s. 389. 


8 An<e, p. 200 ; 5 Co. 1 1 ; 2 Preat. 
Conv. 138, 

' Co. Litt. .lO 
' Litt. b. 4()0, 
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thaAibjfta lease -bne grants an interest less tiian hisoWii, ■[ 32/ ] 
reservijngjtdihiinself a reversion ; in assignments, he parts 
with the whole ‘property, and the assignee stands to all 
intents and purposes i' the place of the*assignor, but the 
assignor is not released by the assignment from the cove- 
nants of the lease. ' 

1 1. A defeazance is a collateral deed, made at the same Def,,a 2 atice. 
time with a feoffment or other deed, containing certain 
conditions upon the performance of which the estate then 
created or the other deed, may l)e defeated or totally un- 
done.‘ And in this manner mortgages were in former 
times usually made p the mortgagor enfeoffing the mort- 
gagee, and he at the same time executing a deed of de- 
feazance, whereby the feoffment was rendered void on 
repayment of the money borrowed at a certain day. And 
this, when executed at the same time with the original 
feoffment, was considered as part of it by the ancient law 
and, therefore only, indulged : no subsequent secret revo- 
cation of a solemn conveyance, executed by livery of seisin, 
being allowed in those days of simplicity and truth: 
though, when uses were afterwards introduced, a revoca- 
tion of such uses was permitted by the courts of equity- 
But things that were merely executory, or to be completed 
by matter subsequent, (as rents, of which no seisin could 
be had till the time of payment ; and so also annuities, 
conditions, warranties, and the like) were always liable to 
be recalled by defeazances made subsequent to the time of 
their creation A defeazance is now very seldom used in 
conveyancing, except in reviving the condition of a lease. 

II. There yet remain to be spoken of the conveyances i,. ii,* 
which have their force and operation by virtue of the sta- 
tute of uses, of which we have already given some ac-t 
count, and these are now much more frequently used thUft 
any we have hitherto mentioned, which are nearly super- 
seded in practice. 'Fhe principal conveyances under the 
statute of uses are, * . 


‘ From the French verb (/c/iiire, 

i nf am , i cddcrc , 

« Co. Litt. 236. 

'' Ibid, 237. 


See ante, Cliap. VI f. A por- 
tion of the text of Hluckstone h 
here transpobcd. See Jutroducfioth 
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[ 33/ ] 12. A twelfth species of conveyiuice, called a covenant 

xtfind seised to uses, by which a man seised of lands, 
Miscd. covenants, in consideratian of blood or marriage with one 
of the covenantor’s blood,* that he will stand seised of the 
same to the use of his child, wife, or kinsman for life, in 
tail or in fee, and although an existing estate for years 
cannot be transferred by a covenant to stand seised, yet a 
new estate for years may be created by this assurance.'' 
Ihider this assurance there is no transmutation of posses- 
sion, but tnc statute executes at once the estate; for the 
party intending to be benelited, having thus acquired the 
use, is thereby put into possession of the leg.d estate,' with- 
out ever seeing it, by a kind of jiarliamentary magic. But 
this conveyance can only operate when made upon such 
weighty and interesting considerations as those of blood 
or marriage ; and for this reason this assurance is now 
almost entirely out of use in this country, because as no 
use can be declared on it, except on these considerations/ 
it is disqualified for eflecting most of the usual purposes 
of a conveyance. A covenant to stand seised is what is 
called an innocent conveyance, and passes no interest but 
that which the covenantor can lawfully transfer. Contin- 
gent remainders, therefore, cannot be destroyed by it, nor 
will it discontinue an estate tail.'* 

[ 338 ] 13. A thirteenth species of conveyance introduced by 

13. Barsiiiii this statute is that by bargain and sale of laiuls, which is 
and sale. ^ wlierehy the bargainor for some 

pecuniary consideration, (for this is essential) bargains 
and sells, that is, contracts to convey the land to the bar- 
gainee, and becomes by such a bargain a trustee for or 
seised to the use of the bargainee ; and they the statute of 
uses completes the purchase,® or as it hath been well ex- 
pressed,*^ the bargain first vests the use, and then the sta- 
tute vests the possession. But as it was foreseen that con- 
veyances thus made would want all those benefits of noto- 


*^Coni. Dig. Covenant, G. 3. 
y See 3 Hyth. Conv. 52 b. 

^ Bacon, Use of the Law, 151. 

• Tyrrell* 5 case, Dy. 155. 

• » 


Gilb. Us. 140; Siymour*s case, 
10 Rep. 59; 1 Atk. 2. ^ 

Bacon, 150. 

Cro. Jac. 097 ; Barker v, heate, 
2 Mod. 252. 
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riety which the old common law assurances were calculated 
to give, to prevent therefore clandestine conveyances of 
freeholds, it was enacted in the same session of parliament 
by statute 27 Hen. VIII, c. 16, that such bargains and sales 
should not enure to pass a freehold, unless the same be 
made by indenture, and enrolled w’ithin six months in one 
of the Courts of Westminster Hall, or with the custus 
rotulorurn of the county.'-' Clandestine bargains and sales 
of chattel interests or leases for years, were thou.ght not 
worth regarding, as such Interests were very precarious 
till about six years before,* which also occasionerl them to 
be overlooked in framing the statute of uses ; and there- 
fore such bargains and sales are not directed to be en- 
rolled. A bargain and sale is also w'hat is termed an 
innocent conveyance, and operates only on udial the grantor 
may lawfully convey. It will not therefore create a for- 
feiture*' or destroy contingent remainders dependant upon 
a particular estate.*' Uses under the statute cannot be 
declared on the seisin of the bargainee ; they will be trusts, 
recognized only in courts of equity. From this circum- 
stance, together with the publicity and trouble occasioned 
by the necessity of the enrolment, a bargain and sale is 
now rarely adopted, and it has been almost entirely super- 
seded by, 

14. A fourteenth species of conveyance, hy lease [339] 
and release’, first invented by serieant Moore, soon after n- 

1 n 11*^ i> and release. 

the statute ot uses, and now the most common of any, and 
therefore not to be shaken ; though very great lawyers (as 
particidarly Mr. Noy, attorney-general to Charles I.) have 
formerly doubted its validity.’ It is thus contrived. A 
lease, or rather bargain and sale, upon some pecuniary 
consideration, for one year, is made by the tenant of the 
freehold to the lessee or bargainee. Now this without any 
enrolment, makes the bargainor stand seised to the use of 
the bargainee, and vests in the bargainee the use of the 
term for a year ; and then the statute immediately annexes 
the possession. He therefore having thus a vested interest 
in the lands, is capable of receiving a release of the free- 

• There is a similar act, (10 Car. s Gilh. Us. 102. 

II, c. 1, 8. 18,) as to Ireland. Gilh. Us. 102; Foartie,472, 7th 

' See ante, p. 138. edit. ' 2 Mod. 232. 
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hold and reversion ; which we have seen before, must he 
made to a person having a vested interest ; and, accordingf- 
ly, the next day, a release is granted to him.’ This is held 
to supply the place of livery of seisin ; and so a conveyance 
by lease and release is said to amount to a feoffment.j 
In conveying real property, whether corporeal or incor- 
poreal, unless some special purpose is to be answered^ 
which requires the peculiar properties of the other assur- 
ances, the lease and release is now universally adopted. This 
mode of conveyance is to he preferred to a feolTinent, as it 
requires no additional ceremony, such as livery of seisin, 
to complete it ; and to a bargain and sale or covenant to 
stand seised, as it is more capable of carrying into effect 
the usual intentions of the parties, as uses can be declared 
of the seisin of the releasee, but not of that of the bargainee 
or covenantee : and in the conveyance of incorporeal here- 
ditaments, it is generally more convenient th.an a grant, as 
all doubt as to the insertion of the word “grant” is thereby 
avoided. 

Whatever may be conveyed to uses, may be conveyed by 
lease and release. Therefore any incorporeal hereditaments 
in esse, and which savour of the realty, may be conveyed 
by it.' But it would be an improper conveyance for a 
personal annuity, or any other mere personalty, as in this 
case an assignment should be employed. Remainders and 
reversions are now very generally conveyed by this assur- 
ance, as it will obviate the necessity of proving that the 
particular estate was in existence at the time of the con- 
veyance, which would be necessary if a grant were em- 
ployed ; although some practitioners endeavour to avoid 
this difficulty by endorsing on the grant the fact of the ex- , 
istence of the particular tenant. But a contingent remain- 
der cannot be the subject of a lease and release, as the^p 
can be no seisin of it.“' ^ 

15 . Deed! to 15. To these assurances may be added deeds to lead' or 
dare uses, declare the uses of other more direct conveyances, as feqtf^ 
flnes'andl'e-'^ ments, firics, and recoveries, and deeds substituted iq lieUj ^ 
coveries. gjjpg recoveries : of which we shall speak in tlie 

next chapter. 

J Sec Appendix, No, II, §1,2. * Cro. Kli/. Ifid. r ^ 

^ Co. Lilts' 270 ; Cro. Jac. (>04. Fcarne Cont. Rein, 306^ 7th edit. 
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16. Deeds of revocation of uses i hinted at in a former lo. Doed* of 
page,'' and founded in a previous power, reserved at the lisir'' ** 
raising of the uses," to revoke such as were then declared ; 
and to appoint othei’s in their stead, which is incident to 
the power of revocatic ..*’ And this may suffice for a spe- 
cimen of conveyances founded upon the statute of uses ; 
and will finish our observations upon such deeds as serve 
to transfer real property. 

Before we conclude, it will not he improper to subjoin [ 340 ] 
a few remarks upon such deeds as are used not to convey, 
but to charge or incumber lands, and to discharge them 
again : of which nature arc, obligations or bonds, recogni- 
TMnees, and defeazances upon them both. 

J. An obligation or bond is a decd^ whereby the obligor i. boih*. 
obliges himself, and usually his heirs, executors, and ad- 
ministrators, to pay a certain sum of money to another at 
a day appointed. If this be all, the bond is called a single 
one, siniple.t' obligatio ; but there is generally a condition 
added, that if the obligor docs some particular act, the 
obligation s]\all be void, or else shall remain in full force : 
as, payment of rent ; performance of covenants in a deed ; 
or repayment of a principal sum of money borrowed of the 
obligee, with interest, which principal sum is usually onc- 
half of the penal sum specified in the bond. In case this 
condition is not performed, the bond becomes forfeited, or 
absolute at law, and charges the obligor while living ; and 
after his death the obligation descends upon his heir if 
n.amed, who, (on defect of personal assets) is bound to 
discharge it, provided he has real assets by descent as a 
recompense. So that it may be called, though not a direct i, a rharsc 
yet a collateral, charge upon the lands. How it alfects gllr'siiinll!!'. 
the personal property of the obligor will be more properly 
considered hereafter. 

Obligees niiiy now, under the stat. 1 1 G. IV, & I W. IV, 
c. 47, maintain an action of debt against the heirs or de- 
visees of obligors, though such heirs or devisees may have 
aHeped the lands or hereditaments descended or devised to 
them before process sued out against them 3 .and they arc 

P Co. Litt. 2.‘{7; 2 Ch. C(i. 36'; 

Keb. 7, 

'» See Appendix, No, IV, 


“ Page 114, 

See Appendix, No. I. p. i. 
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answerable for tlie bond debts of tlicir ancestors or devisors 
to the value of the land so descended or devised. And now 
by the 3 d \V. IV, c. lOd, it is eiiacted, that where any 
person sliall die seised of any real estate, whether freehold 
or copyhold, the same shall be assets for the payment of all 
his just debts, as well due on simple contract as on spe- 
cialty. 

uollfotbondi bond be impossible at the time of 

Hie void. making it, or be to do a thing contrary to some rule of law 
that is merely positive^ or be uncertain, or insensible, the 
condition alone is void, and the bond shall stand single, 
and unconditional : for it is the folly of the obligor to en- 
ter into such an obligation, from which he can never be 
released. If it be to do a thing that is maltirn in ac , the 
obligation itself is void : for the whole is an unlawful con- 
tract, and the obligee shall take no advantage from such a 
transaction. And if the condition be possible at the time 
of making it, and afterwards becomes impossible by the 
[ 341 ] act of God, the act of law, or the act of Ihe obligee him- 
self, tliere the penalty of the obligation is saved : for no 
prudence or foresight of the obligor could guard against 
When a bond such a Contingency.’’ On the forfeiture of a boncf, or its 
what may be becomiiig siiiglc, the whole penalty was formerly rccover- 
recovered. ^ coui'ts of ccjuity iiitcrposcd, aiul 

would not permit a man to take more than in conscience 
he ought ; viz. his principal, interest, and expenses, in 
case the forfeiture accrued by non-payment of money bor- 
rowed; the damages sustained, upon non-performance of 
covenants ; and the like. And the like practice having 
gained some footing in the courts of law,” the statute 4 & 5 
Ann, c. 1(5, at length enacted, in the same spirit of equity, 
that, in case of a bond, conditioned for the payment of 
money, the payment or tender of the principal sum due, 
with interest and costs, even though the bond be forfeited 
and a suit commenced thereon, shall be a full satisfaction 
and discharge. 

2 . Rfcogiii. 2. A recpgniziCuce is an obligation r^'cord, which a 
man enters into before some court of record or magistrate 
duly authorised,^ with condition to rhj sumo particular act ; 


2. RfCogiil- 
zance. 


» Co. Liu. 200. 

^ 13 ro. Abr, tit. Recognizance, 24. 


* 2 Keb. 55 : 3 , 555; Sulk. 
5y7; CMotl 11, 60, 101. 



riiAP. xxr.] 


OF ALIENATION BY DKKD. 


367 


as to appear at the assizes, to keep the peace, to pay a 
debt, or the like. It is in most respects like another iJond : 
the difference being chiefly tliis : that the bond is the cre- 
ation of a fresh debt or obligation de novo^ the recogni- 
zance is an acknowledgment of a former debt upon record, 
tlie form wliereof is, ‘^that A. B. doth acknowledge to owe 
to oiir lord the King, to the plaintiff, to C. D. or the like, 
the sum of ten pounds,'’ with condition to be void on per- 
formance of the thing stipulated : in which case the King-, 
the plaintiff, C. I)., &c., is called the cogiiizce, mi 
cof^noscitnr]' as he that enters into the recognizance is 
called the cognizor, is qui coguosdt,'' This, being certi - 
fied either to, or taken by the otficer of some court, is wit- 
nessed only by the record of that court, and not by the 
party’s seal : so that it is not in strict propriety a deed, 
tliough the effects of it are greater tlian a (‘ommon obliga- 
tion; being allowed a priority in point ot payment, and L I 
binding tbc lands of tbe cognizor, from the time of enrol- 
ment on record." 'I'bere are also otlicr recognizances, of a 
private kind, in nninreof a statute by virtue of the 

statute 2,‘l Hen. VIII, c. 0, wdiieb have been already ex- 
plained,'' and shewn to be a charge n])on real property. 

3. A defeazance, on a bond, or recognizance, or iudg- *• 

. J S> ,,11, eg. 

ment recovered, is a condition which, when jjerformed, 
defeats or undoes it, iti the .same manner as a defeazance of 
an estate before mentioned. It differs oidy from the com- 
mon condition of a bond, in that the one is always inserted 
in the deed or bond itself, the other is made between the 
same parties by a separate, and frccpiently a subseijucnt 
deed."' This, like the condition of a bond, when perform- 
ed, discharges and disinemnhers the estate of the obligor. 

These are the principal species of deeds or matter in 
pais, by which estates may be either conveyed, or at least 
affected. Among which the conveyances to uses are by 
much the most freciuent of any ; though in these there is uefirt* of 

, ^ •' « , , c()nv<7ance» 

certainly one palpable defect, the want of sufficient noto- n-es. 
riety : so that purchasers or creditors cannot know with 
any absolute certainty what the estate, and the title to it,' 
in reality are, upon which they are to lay out or to lend 

* Stat. 29 Car. II, c. 3. See page ’ See page 180. 

180. w Co. Liu. 237 ; 2 Sand. 47. 
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their money. In the ancient feodal method of conveyance 
(by ^ving corporal seisin of the lands) this notoriety was 
in some measure answered ; but all the advantages result- 
ing from thence are dow totally defeated by the intro- 
duction of death-bed devises and secret conveyances : and 
there has never been yet any sufficient guard provided 
against fraudulent charges and incumbrances; since the 
disuse of the old Saxon custom of transacting all convey- 
ances at the county court, and entering a memorial of them 
in the chartulary or Iqger-book of some adjacent monas- 
tery f and the failure of the general register established 
by King Richard the First, for the starrs or mortgages 
f 343 ] made to Jews, in the capitnla de JiuUcis, of which Hoveden 
has preserved a copy. How far the establishment of a 
like general register, for deeds, and wills, and other acts 
affecting real property, would remedy this inconvenience, 
deserves to be well considered. In Scotland every act and 
event, regarding the transmission of property, is regularly 
entered on record.^ And some of our own provincial 
divisions, particularly the extended county of York, and 
the populous county of Middlesex, have prevailed with 
the legislature* to erect such registers in their several dis- 
tricts. But, however plausible these provisions may ap- 
pear in theory, it hath been doubted by very competent 
judges, whether more disputes have not arisen in those 
counties by the inattention and omissions of parties, than 
prevented by the use of registers. The establishment of a 
general registry for all deeds relating to real property has, 
however, been recommended by the Real Property Com- 
missioners in their second report ; and a bill, founded on 
their recommendation, has been several tin\es introduced 
into parliament, but never hitherto with success. 

* Hickes Tiisutrtat. epistolar. 9. * Slat. 2 & 3 Ann. c. 4 ; 6 Ann, 

Y Dnlrymple on Feodal Property, c. 35 ; 7 Ann, c. 20 ; 8 Geo. II, 
262, &c. c. 6. 
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OK ALIENATION by MATTER of RECORD. [ 344 J 

Assdiiances by matter of record arc such as do not en- Assurance* 
tirely depend on the act or consent of the parties them- record, wbat 
selves ' but the sanction of a court of record is called in to 
substantiate, preserve, and be a perpetual testimony of the 
transfer of property from one man to another ; or of its 
establishment, when already transferred. Of this nature 
are, 1 . Private acts of parliament. 2. The King’s grants. 

3. Eihes. 4. Common recoveries. Which last two as- 
suVances have been recently abolished. 

1. Private o/par/eamew^ are, especially of late years, i. PrWatc 
bedome a very common mode of assurance. For it may menu^ 
Sonietiihes happen, that by the ingenuity of some, and the 
blunders of other practitioners, an estate is most grievously 
entangled by a multitude of contingent remainders, result- 
ihg trusts, springing uses, executory devises, and the like 
artificial contrivances ; (a confusion unknown to the sim- 
ple conveyances of the common law) so that it is out of 
the power of either the courts of law or equity to relieve 
the owner. Or, it may sometimes happen, that by the objeeu usu- 
strictness or omissions of family settlements, the tenant by uifm.**** 
of the estate is abridged of some reasonable power, (as 
letting leases, making a jointure for a wife, or the like) 
which power cannot be given him by the ordinary judges 
either in common law or equity. Or it may be necessary, 
ini settling an estate, to secure it against the claims of in- 
fanta or other persons under legal disabilities ; who are 
not bound by any judgments or decrees of the ordinary 
courts of justice. In these, or other cases of the like kind, 
the transcendent power of parliament is called in, to cut [ 345 ] 
the Gordian knot ; and by a particular law, enacted for 
this very purpose, to unfetter an estate j to give its tenant 
reasonable powers ; to enable him to raise money for the 

2 b 
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Private acts 
aie pioceeded 
III ivitli cau- 
tion. 


[ 346 ] 

Are looked 
upon as con- 
veyances. 


payment of necessary repairs, or to assure it to a pur- 
chaser, against the reinote or latent claims of infants or 
disabled persons, by settling a proper equivalent in pro- 
portion to the interest so barred. 7'his practice was car- 
ried to a great length in the year succeeding the Restora- 
tion ; by setting aside many conveyances alleged to have 
been made by constraint, or in order to screen the estates 
from being forfeited during the usurpation. And at last it 
proceeded so far, that, as the noble historian expresses it,® 
every man had raised an equity in his own imagination, 
that he thought was entitled to prevail against any descent, 
testament, or act of law, and to find relief in parliament : 
which occasioned the king at the close of the session to 
remark,'’ that the good old rules of law are the best secu- 
rity ; and to wish, that men might not have too much cause 
to fear, that the settlements which they make of their 
estates shall be too easily unsettled when they are dead, 
by the power of parliament. 

Acts of this kind are however at present carried on, in 
both houses, with great deliberation and caution j particu- 
larly in the House of Lords they are usually referred to two 
judges to examine and report the facts alleged, and to settle 
all technical forms. Nothing also is done without the eon 
sent, expressly given, of all parties in being and capable of 
consent, that have the remotest interest in the matter ; 
unless such consent shall appear to be perversely and with- 
out any reason withheld. And, as was before hinted, an 
equivalent in money or other estate is usually settled upon 
infants, or persons not in esse, or not of capacity to act 
for themselves, who are to be concluded by this act. And 
a general saving is constantly added, at the close of the 
bill, of the right and interest of all persons whatsoever ; 
except those whose consent is so given or purchased, and 
who are therein particularly named : though it hath been 
holden, that, even if such saving be omitted, the act shall 
bind none but the parties.*' 

A law, thus mhde, though it binds all parties to the bill, 
is yet looked upon rather as a private conveyance, than as 
the solemn act of the legislature. It is not therefore al- 
lowed tp be a public, but a mere private statute ; it is not 


‘ Lord Clar. Contin. 162. 


” Ibid. 163. 


' Co. 138; Godb. 171. 
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printed or published among the other laws of the session j 
it hath been relieved against, when obtained upon fraudu- 
lent suggestions it hath been holden to be void, if con- 
trary to law and reason and no judge or jury is bound 
to take notice of it, unless the same be specially set forth 
and pleaded to them. It remains however enrolled among 
the public records of the nation, to be for ever preserved 
as a perpetual testimony of the conveyance or assurance 
so made or established. 

II. The king's prants are also matter of public record. I'.TUekmj’i 

^ ^ ^ graiiu. 

For, as St. Germyn says,^ “ the king’s excellency is so 
high in the law, that no freehold may be given to the king, 
nor derived from him, but by matter of record.” And to 
this end a variety of offices are erected, coriimunicating in 
a regular subordination one with another, through which 
all the king’s grants must pass, and be transcribed, and 
enrolled : that the same may be narrowly inspected by his 
officers who will inform him if any thing contained therein 
is improper, or unlawful to be granted. These grants, 
whether of lands, honours, liberties, franchises, or ought 
besides, are contained in charters, or letters patent, that 
is, open letters, liter ce patentes : so called because they 
are not sealed up, but exposed to open view, with the great 
seal pendent at the bottom ; and are usually directed or 
addressed by the king to all his subjects at large. And 
therein they differ from certain other letters of the king, 
sealed also with his great seal, but directed to particular 
persons, and for particular purposes : which therefore, not 
being proper for public inspection, are closed up and 
sealed on the outside, and are thereupon called writs close, 
litene clamee ; and are recorded in the close-rolls, in the 
same manner as the others are in the patent-rolls. 

Grants or letters patent must first pass by bill : which Must fint put 
is prepared by the attorney and solicitor-general, in con- 
sequence of a warrant from the crown ; and is then signed, [ 347 ] 
that is, subsci’ibed at the top, with the king’s own sign signed with 
manual, and sealed with privy signet, which is always 
in the custody of the principal secretary of state; and 


** Richardson v. Hamilton^ Cane. 8, 
Jan. 1773 ; McKenzie y. Stuart, 
Doin, Proc. 13 Mar. 1754. 


* 4 Rep. 12. 

^ Dr. Sc Stud. b. I, d, 8. 
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then sometimes it immediately passes under the great seal, 
in which case the patent is subscribed in these words, 
per ipsum regem, by the king himself.”® Otherwise the 
course is to carry an extract of the bill to the keeper of 
the prirp seal, who makes out a writ or warrant thereupon 
to tlie Chancery ; so that the sign manual is tiie warrant 
to the privy seal, and the privy seal is the wari'ant to the 
great seal : and in this last case the patent is subscribed, 
per breve de privnlo sigillo” by writ of privy seal.*^ But 
there are some grants, which only pass through certain 
offices, as the admiralty or treasury, in consequence of a 
sign manual, without the confirmation of cither the signet, 
the great, or the jtrivp seal. 

The manner of granting by the king does not more 
differ from that by a subject, tlian the construction of his 
grants, wlien made. 1. A grant made by the king, at the 
suit of the grantee, shall betaken most beneficially fur the 
king, and against the party : wliereas the grant of a sub- 
ject is construed most strongly against the grantor. 
Wherefore it is usual to insert in the king’s grants, that 
they are made, not at the suit of the grantee, but “ ex 
spceiali gratia, certa scientia, ct mero moturegis)” and 
tlien they have a more liberal construction.* 2. A subject’s 
grant sliall be construed to include many things besides 
what are expressed, if necessary for the operation of the 
grant. Tlierefore, in a private grant of the profits of land 
for one year, free ingress, egress, and regress, to cut and 
carry away those profits, are also inclusively granted P and 
if a feoffment of land was made by a lord to his villein, 
this operated as a manumission ;** for he was otherwise 
unable to hold it. But the king’s grants .shall not enure 
to any other intent, than that which is precisely expressed 
in the grant. As, if he grants lands to an alien, it operates 
nothing ; for such grant shall not also enure to make him 
a denizen, that so he may be capable of taking by grant.* 
3. When it appears, from the face of the grant, that the 
king is mistakefi, or deceived, either in matter of fact or 
matter of law, as in case of false suggestion, misinforma- 

* 9 Rep. 18. J Co. Litt. 56. '■ Litt. s. 206. 

’’ Ibid.f 2 Inst. 555. ‘ Bro. Abr. tit. Patent, ; Finch. 

Finch. L. 100 ; 10 Rep. 112. L. 1 10. 
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tion, or misrecital of former grants ; or if his own fitle to 
the thing granted be different from what he supposes ; or 
if the grant be informal ; or if he grants an estate contrary 
to the rules of law : in any of these cases the grant is ab- 
solutely void.'" For instance ; if the king grants lands to 
one and his hein male, this is merely void : for it shall 
not be an estate-tail, because thci'e w'ant words of procre- 
ation, to ascertain the body out of which the heirs shall 
issue : neither is it a fee-simple, as in common grants it 
Avould be ; because it may reasonably be supposed, that 
the kirn; meant to give no more than an estate tail the 
grantee is therefore (if any thing) nothing more than 
tenant at will." And, to prevent deceits of the king, with 
regard to the value of the estate granted, it is particularly 
provided by the statute 1 lien. IV, c. G, that no grant of 
his shall be good, unless, in the grantee’s petition for them 
express mention be made of the real value of the lands. 

111. We arc next to consider what was, until very re- 3. Fm*. 
cently, a very usual species of assurance, which is also of 
record ; vh. a fine of lands and fencments. And although 
no fine has been or could be levied since the 31st of De- 
cember, 1833, after w’hich time they were abolished by 
the stat. 3 & d W. 4, c. 74, yet as they must occur for a 
considerable period in titles to I’cal property, it will still 
be necessary to explain briefly, 1st, The nature of a fine ; 

2. Its several khids ; and 3, Its /on e and effect. 

I. A fine is sometimes said to be a feoftnicnt of record :P i. rite naiun 
though it might with more accuracy be called, an acknow- 
ledgment of a feoffment on record. By which it is to be 
understood, that it has at least the same force and effect 
with a feoffment, in the conveying and assuring of lands, 
though it is one of those methods of transferring estates 
of freehold by the common law, in which livery of seisin 
is not necessary to be actually given ; the supposition and [ 349 ] 
acknowledgment thereof in a court of record, however 
fictitious, inducing an equal notoriety. But, more parti- 
cularly, a fine may be described to be an' amicable compo- 
sition or agreement of a suit, either actual or fictitious, by 

Freem. 172. Patents, 104; Dyer, 270; Dar. 

» Finch, 101, 102. 45. 

• Bro, Abr. tit. Mstates, 34, tit. p Co. Littr 50. 
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leave of the king or his justices ; whereby the lands in 
question became, or were acknowledged to be, the right of 
one of the parties.** In its original it was founded on an 
actual suit, commenced at law for the recovery of the pos- 
session of land or other hereditaments ; and the possession 
thus gained by such composition was found to be so sure 
and effectual, that fictitious actions were every day com- 
menced, for the sake of obtaining the same security. 

A fine is so called because it puts an end, not only to the 
suit thus commenced, but also to all other suits and con- 
troversies concerning the same matter. Or, as it is ex- 
pressed in an ancient record of parliament, 18 Edw. 1, 
“ non in regno Anglits providetur, vel est, aliqua securitas^ 
“ major vel solennior, per quam aliquis statum certiorem 
“ habere possit, neqne ad statum suum verijicandum ali- 
“ quod solen7iius testimonium producers, quam finem in 

curia domihi regis levatum : qui qttidem finis sic voca- 
“ tur, eo quod finis et consummatio omnium placitomm 
“ esse debet, et hac de causa providebatur” Fines indeed 
are of equal antiquity with the first rudiments of the law 
itself ; are spoken of by GlanviF and Bracton® in the reigns 
of Henry II, and Henry III, as things then well known 
and long established ; and instances have been produced of 
them even prior to the Norman invasion.* So that the 
statute 18 Edw. I, called modus levandi fines, did not give 
them original, but only declared and regulated the manner 
in which they should be levied or carried on. And that 
is as follows : 

1. The party to whom the land was to be conveyed or 
assured, commenced an action or suit at law against the 
other, generally an action of covenant, by suing out a writ 
of praecipe, called a writ of covenant : the foundation of 
which was a supposed agreement or covenant that the 
one should convey the lands to the other ; on the breach of 
which agreement the action was brought. On this writ 
there was due to the king, by ancient prerogative, a primer 
fine, or a noble for every five marks of land sued for ; that 
is, one tenth of the annual value. The suit being thus 
commenced, then followed, 

*> Co. Litt. 120. 

' L. 8, c. 1. 


* L. 5, t. 6, c. 28. 
‘ Plowd. 369. 
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2. The licentia concordandi, or leave to agree tlie suit. Lwentia. 
For, as soon as the action was brought, the defendant, 7a, m.' 
knowing himself to be in tlie wrong, was supposed to 
make overtures of peace and accommodation to the plain- 
tiff. Who, accepting them, but having, upon suing out 

the writ, given pledges to prosecute his suit, which he en- 
dangered if he deserted it without license, he therefore 
applied to the court for leave to make the matter uji. This 
leave was readily granted, but for it there was also another 
fine due to the king by his prerogative, which was an an- 
cient revenue of the crown, and was called the king’s sil- 
ver ^ or sometimes the post fine, with respect to the primer 
fine before-mentioned. And it was as much as the primer 
fine, and half as much more, or ten shillings for every five 
marks of land : that is, three-twentieths of the supposed 
annual value.. 

3. Next came the concord, or agreeimUt itself, after ci>iicor«i. 
leave obtained from tJie court, which was usually an ac- 
knowledgment from the deforciants (or those who kept the 
other out of possession) that the lands in (juestion were 

the right of the complainant. And from this acknowledg- 
ment, or recognition of right, the party levying the fine 
was called the engnizor, and he to whom it was levied the [ 351 ] 
cognizee. This aeknowlcdgment must have been made 
either openly in the Court of Common Pleas, or before the 
lord chief justice of that court ; or else before one of the 
judges of that court, or tw'o or more commissioners in the 
country, empowered by a special authority called a writ of 
dedimus potestatem ; which judges and coimnissioners were 
bound by statute 18 Edw. I, st. 4, to take care that the 
cognizors were of full age, sound memory, and out of pri - 
son. If there were any feme-covert among the cognizors, 
she was privately examined whether she did it willingly 
and freely, or by compulsion of her husband. 

By these acts all the essential parts of a fine were com- 
pleted : and, if the cognizor died the next moment after 
the fine was acknowledged, provided it were subsequent to 
the day on which the writ was made returnable, still the 
fine was carried on in all its remaining parts : of which the 
next was, 

4. The note of the fine : which was only an abstract of iii* hoic. 
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the writ of covenant, and the concord : naming the par- 
ties, the parcels of land, and the agreement. I’his must 
have been enrolled of record in the proper office, by direc- 
tion of the statutes Hen. IV, c. 14. 

5. The fifth part was the foot of the fine, or conclusion 
of it : which included the whole matter, reciting the par- 
ties, day, year, and place, and before whom it was acknow- 
ledged or levied. Of this there were indentures made, or 
engrossed, at the chirographer’s office, and delivered to the 
cognizor and the cognizee ; usually beginning thus, “ h<p.c 
est finalis concordirt, this is the final agreement,” ancf then 
reciting the whole proceeding at length. And thus the fine 
was completely levied at common law. 

By several statutes still more solemnities were superad- 
ded, in order to render the fine more universally public, 
and less liable to be levied by fraud or covin. And first, 
by 27 Edw. I^. 1, the note of the fine was to be ojienly 
read in the Court of Common Pleas, at two several days in 
one week, and during such reading all pleas were to cease. 
By 5 Hen. IV, c. 14, and 23 Eliz. c. 3, all the proceedings 
on fines, either at the time of acknowledgment, or previ- 
ous, or subsequent thereto, were to be enrolled of record 
in the Court of Common Pleas. By 1 Ric. Ill, c. J, con- 
firmed and enforced by 4 Hen. Vll, c. 24, the fine, after 
engrossment, was to be openly read and proclaimed in 
court (during which all pleas were to cease) sixteen times 
viz. four times in the term in which it was made, and four 
times in each of the three succeeding terms ; which was 
reduced to once in each term by 31 Eliz. c. 2, and these 
proclamations were indorsed on the back of the record. 
It was also enacted by 23 Eliz. c. 3, that the chirographer 
of fines should every term write out a table of the fines 
levied in each county in that term, and should affix them 
in some open part of the court of Common Pleas all the 
next term ; and should also deliver the contents of sudi 
table to the sheriff of every county, who should at the next 
assizes fix the same in some open place in the court, for 
the more public notoriety of the fine. 

2. Fines, thus levied are of four kinds. 1. What in 
our law French is called a fine “ sur cognizance de droit 
come ceo que il ad de son done ; or, a fine upon acknowledg- 
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inent of the right of the cognizee, afe that which he hath 
of the gift of the cognizor. This was the best and surest 
kind of fine ; for thereby the deforciant, in order to keep 
his covenant with the plaintiff, of conveying to him the 
lands in question, and at the same time to avoid the for- 
mality of an actual fi' )ffment and livery, acknowledges in 
court a former feoffment, or gift in possession, to have 
been made by him to the plaintiff. This fine is therefore 
said to be a feoffment of record ; the livery, thus acknow- 
ledged in court, being equivalent to an actual livery : so 
that tins assurance is rather a confession of a former con- 
veyance than a conveyance now originally made ; for the 
deforciant, or cognizor, acknowledges, cognoscit^ the right, [ 353 ] 
to be in the plaintiff, or cognizee, as that which he hath 
(le son done^ of the proper gift of himself, the cognizor. 

2. A fine snr cognizance de droit tantim^^' or, upon ac- 
knowledgment of the right merely ; not with the circiim- liroitTan^ 
stance of a preceding gift from the cognizor. This was 
commonly used to pass a reversionary interest, which was 

in the cognizor. For of such reversions there could be 
no feoffment, or donation with livery, supposed ; as the 
possession during the particular estate belonged to a third 
person. == It was worded in this manner; that the cogni- 
zor acknowledges the right to be in the cognizee ; and 
grants for himself and his heirs that the reversion, after 
the particular estate determines, shall go to the cognizee."^ 

3. A fine snr concessit'’ was where the cognizor, in 
order to make an end of disputes, though he acknowledged 
110 precedent right, yet granted to the cognizee an estate 
de novo, usually for life or years, by way of supposed com- 
position. An4 this might be done reserving a rent, or the 

like : for it operated as a new grant. 4. A fine, “ sur done, Fine sur 
grant, et render,” was a double fine, comprehending the et render. 
fine sur cognizance de droit come ceo, Sfc. and the fine sur 
concessit : and might be used to create particular limita- 
tions of estate : whereas the fine sur cognizance de droit 
come ceo, ^c. conveyed nothing but aft absolute estate, 
either of inheritance or at least of freehold.* In this last 
species of fine, the cognizee, after the right was acknow- 
ledged to be in him, granted back again, or rendered to the 
cognizor, or perhaps to a stranger, some other estate in 
* Moor. 629. • Salk. 340. 
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the premises. But, in general, the first species of fine, 
sur cognizance de droit come ceo, 8fc. was the most used, 
' as it conveyed a clean and absolute freehold, and gave the 
cognizee a seisin in law', without any actual livery ; and 
was therefore called a fine executed, whereas the others 
were but executory. The third, however, was also not un- 
frequently resorted to for conveying life estates and the 
interests of married women, and for creating terms of years 
to bind by way of cstopiiel their contingent or executory 
estates and interests. The second and fourth have been 
rarely used of late.** 

3. We are next to consider the force and effect of a fine. 
These principally depend, at this day, on the common 
law, and the two statutes, 4 Hen. Vll, c. 24, and 32 Hen. 
VIII, c. 3(1. 'I'he ancient common law, with respect to this 
point, is very forcibly declared by the statute 18 Edw. I, 
in these words. “ And the reason why such solemnity 
is required in the passing of a fine, is this ; because the 
fine is so high a bar, and of so great force, and of a nature 
so powerful in itself, that it precludes not only those 
which are parties and privies to the fine, and their heirs, 
but all other persons in the world, who arc of full age, out 
of prison, of sound memory, and within the four seas, the 
day of the fine levied ; unless they put in their claim on 
the foot of the fine within a year and a day.'' But this 
doctrine, of barring the right by non-claim, was abolished 
for a time by a statute made in 34 Edw. Ill, c. 16, which 
admitted persons to claim, and falsify a fine, at any inde- 
finite distance :® whereby, as Sir Edward Coke observes, 
great contention arose, and few men were sure of their pos- 
sessions, till the parliament held 4 Hen. . VII, reformed 
that mischief, and excellently moderated between the lati- 
tude given by the statute and the rigour of the common 
law. For the statute then made,® restored the doctrine 
of non-claim ; but extended the time of claim. So that 
by that statute, the right of all strangers whatsoever was 
bound, unl.ess thdy made claim, by way of action or lawful 
entry, not within one year and a day, as by the common 
law, but within Jive years after- proclamations made : ex- 

» 4 Hen. Vll. c. 24, and see ante 
p. 132. 


** See 1 Real Prop. Rep. 13. 
* Litt. s. 441. 

' 2 Inst. 518. 
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cept feme-coverts, infants, prisoners, persons beyond the 
seas, and such as were not of whole mind ; who had five 
years allowed to them and their heirs, after the death of 
their husbands, their attaining full age, recovering their 
liberty, returning into England, or being restored to their 
right mind. 

It seems'' to have been the intention of that politic 
prince, king Hen. VII, to have covertly by this statute ex- 
tended fines to have been a bar of estates-tail, in order to 
unfetter the more easily the estates of his powerful nobi- 
lity, and lay them the more open to alienation, being well 
aware that power will always accompany property. But 
doubts having arisen whether they could, by mere im- 
plication, be adjudged a sufficient bar, (which they were 
expressly declared not to be by the statute de donis) the 
statute 32 Hen. VIII, c. 36, was thereupon made; which 
removed all difficulties, by declaring that a fine levied by 
any person of full age, to whom or to whose ancestors 
lands had been entailed, should be a perpetual bar to them 
and their heirs claiming by force of such entail : unless 
the fine were levied by a woman after the death of her 
husband, of lands which were, by the gift of him or his an- 
cestors, assigned to her in tail for her jointure or unless 
it were of lands entailed by act of parliament or letters 
patent, and whereof the reversion belongs to the crown. 

From this view of the common law, regulated by these 
statutes, it appears, that a fine is a solemn conveyance on 
record from the cognizor to the cognizee, and that the per- 
sons bound by a fine arc parties, privies, and strangers. 

The parties are either the cognizors, or cognizees ; and 
these are immediately concluded by the fine, and barred of 
any latent right they might have, even though under the 
legal impediment of coverture. And indeed, as this was 
almost the only act that a feme cove'rt, or married woman, 
was permitted by law to do, (and that because a real action 
forthe freehold^ was pending, and because she was privately 
examined as to her voluntary consent, which removed the 
general suspicion of compulsion by her husband) it was 
therefore the usual and almost the only safe method. 

But see Harg. Co. Litt. 121 a, ' See stat. 11 Hen. VII, c. 20. 

n. (1), where the various statutes J Harg. Co. Litt. 121 «, n. 

are differently considered. 
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whereby she could join in the sale, settlement or incum- 
brance, of any estate. 

Privies to a fine are such as are any way related to the 
parties who levied the fine, and claimed under them by 
any right of blood, or other right of representation. Such 
as are the heirs general of the cognizor, the issue in tail, 
since the statute of Henry the eighth, the vendee, the 
devisee, and all others who must make title by the persons 
who levied tlie fine. For the act of the ancestor shall bind 
the heir, and the act of the principal his substitute, or such 
as claim under any conveyance made by him subsecpicnt to 
the fine so levied. 

Strangers to a fine are all other persons in the world, 
except only jiarties and privies. And these are also bound 
by a fine, unless within five years after proclamations 
made, they interpose their claim ; provided they are under 
no legal impediments, and have then a present interest in 
the estate. 'I’he impediments, as hath before been said, 
are coverture, infancy, imprisonment, insanity, and ab- 
sence beyond sea : and jicrsons who arc thus incapaciated 
to prosecute their rights had five years alhnved them to 
put in their claims after such impediments were removed. 
Persons also that luivc not a present, but a future inte- 
rest only, as those in remainder or reversion, had five years 
allowed them to claim in, from the time that such right 
accrued.* And if within that time they neglected to claim, 
or (by the statute 4 Ann. c. 16), if they did not bring an 
action to try the right w'ithin one year after making such 
claim, and prosecute the same with effect, all persons 
whatsoever were barred of whatever right they might have, 
by force of the statute of non-claim. 

But, in order to make a fine of any avail at all, it is ne- 
cessary that the parties should have had some interest or 
estate in the lands to be effected by it. Else it had been 
possible that two strangers, by a mere confederacy, might 
without any risk have defrauded the owners by levying 
fines of their lands ; for if the attempt were discovered, 
they could be no sufferers, but must have only remained 

statu quo : whereas if a tenaqfi for life levied a fine, it 
was an absolute forfeiture of his estate to the remainder- 
man or reversioner,"' if claimed in proper time. It is not 
k .1 Rpp. 87. ' Co. Lilt. 372. " Ibid. 251. 
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therefore to be supposed that such tenants would frequently 
run so great a hazard ; but if they did, and the claim was 
not duly made witliin five years after their respective terms 
expired," the estate was for ever barred by it. Yet where 
a stranger, whose presumption could not thus be punished, 
officiously iiiterfer- :1 in an estate which in nowise belonged 
to him, his fine was of no effect ; and might at any time [ 357 ] 
have been set aside (unless by such as are parties or 
privies theretoj" by pleading that partes finis nihil 
habuernnt'' And, even if a tenant for years, who had only 
a chattel interest, and no freehold in the land, levied a 
fine, it operated nothing, but was liable to be defeated by 
the same pleaJ^ Wherefore, wlien a lessee for years was 
disposed to levy a fine, it was usual for him to make a 
feoffment first, to displace the estate of the reversioner,*^ 
and create a new freehold by disseisin ; but as we have seen*^ 
this effect of a feoffment is now mucli disputed. And thus 
much for the conveyance or assurance by fine : which not 
only, like other conveyances, bound the grantor liiniself, 
and his heirs ; but also all mankind, whether concerned 
in the transfer or not, if they failed to put in their claims 
within the time allotted by law. 

IV. The fourth species of assurance, by matter of record, iv. Common 
was a common recovery ; but by the stat. 3 & 4 W, 4, 
c. 74 , which took effect on the 31st of December 1833, it 
is abolished after that time. Concerning the original of 
this assurance it was formerly observed," tJiat common re- 
coveries were invented by the ecclesiastics to elude the 
statutes of mortmain ; and afterwards encouraged by the 
finesse of tlie courts of law in 12 Edw. IV, in order to put 
an end to all fettered inheritances, and bar not only estates 
tail, but also all remainders and reversions expectant 
thereon. I am now therefore only to consider, first, the 
nature of a common recovery j and, secondly, its force and 
effect. 

1. And, first, the nature of it: or what a common re- rhenaiureof 

• , <• ,,..1 1® coninion r.. 

covery is, or rather was, for as we have before observed, covery. 
it is now abolished. A common recovery then was so far 
like a fine, that it was ^uit or action, either actual or 

” 2 Lev. 52. q Hardr. 402 ; 2 Lev. 52. 

• Hob. 334, r See ante, p. 349, 

f 5 Rep. 123; Hardr. 401. » See ante, pp. 131, .300. 
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fictitious : and in it the lands were recovered against the 
tenant of the freehold ; which recovery, being a supposed 
adjudication of the right, bound all persons, and vested a 
free and absolute fee- simple in the recoveror. A recovery 
therefore being in the nature of an action at law, not im- 
mediately compromised like a line, but carried on through 
every regular stage of proceeding, I am greatly apprehen- 
sive that its form and method will not be easily understood 
by the student. However 1 shall endeavour to state its 
nature and progress, as clearly and concisely as I can; 
avoiding, as far as possible, all technical terms, and phrases 
not hitherto interpreted. 

Let us, in the first pla(;e, suppose David Edwardg to be 
tenant of the freehold, and desirous to suffer a common 
recovery, in order to bar all entails, remainders and rever- 
sions, and to convey the same in fee-simple to Francis 
Golding. To effect this, Golding brought an action against 
him for the lands : and he accordingly sued out a writr 
called a frcecipe quod reddat, because those were its 
initial or most operfitive words, when the law proceedings 
were in Latin. In this writ the demandant Golding al- 
leged that the defendant Edwards (there called the tenant) 
had no legal title to the land ; but that he came into pos- 
session of it after one Hugh Hunt had turned the demand- 
ant out of it. The subsequent proceedings were made up 
into a record or recovery roll, in which the writ and com- 
plaint of the demandant were first recited : whereupon the 
tenant appeared and called upon one Jacob Morland, who 
was supposed at the original purchase to have warranted 
the title to the tenant ; and thereupon he prayed that the 
said Jacob Morland might be called in to dqfend the title 
which he so warranted. This was called the voucher y 
vocatio, or calling of Jacob Morland to warranty; and 
Morland was called the vouchee. Upon this, Jacob 
Morland, the vouchee, appeared, was impleaded, and de- 
fended the title. Whereupon Golding, the demandant, 
desired leave of the court to imparl, or confer with the 
vouchee in private ; which was (as usual) allowed him. 
And soon afterwards the demf|j|dant Golding returned 
to court, but Morland the vouchee disappeared or made 
default. Whereupon judgment was given for the demand- 
ant Golding, then called the recoveror, to recover the 
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lands in question against the tenant, Edwards, who was 
then the recoveree : and Edwards had judgment to recover [ 359 ] 
of Jacob Morland lands of equal value, in recompense for 
the lands so warranted by him, and tlien lost by his de- 
fault; which is agreeable to the doctrine of warranty. 

This was called tl> ; recompense, or recovery i» value. But 
Jacob Morland having no lands of his own, being usually 
the cryer of the court, (who, from being frequently thus 
vouched, was called the common vouchee) it is plain that 
Edwards had only a nominal recompense for the lands so 
recovered against him by (jolding ; which lands are now 
absolutely vested in tlic said recovcror by judgment of law, 
and seisin thereof is delivered by the sheriff of the county. 

So that this collusive recovery operated merely in the na- 
ture of a conveyance in fee-simple, from Edwards the 
tenant in tail to Golding the purchaser. 

The recovery, here described, was with a single voucher Recovery wa» 
only ; but sometimes it was with double, treble, or farther d^i‘Hibi*e"orire- 
voucher, as the exigency of the case might require. And 
indeed it was usual always to have a recovery with double 
voucher at the least : by first conveying an estate of free- 
hold to any indifferent person, against whom the prcccipe 
was brought ; and then he vouched the tenant in tail, who 
vouched over the common vouchee. For, if a recovery 
were had immediately against a tenant in tail, it barred 
only such estate in the premises of which he wau then ac- 
tually seised ; whereas if the recovery were had against 
another person, and the tenant in tail were vouched, it 
barred- every latent right and interest which he might have 
in the lands recovered.* If Edwards therefore were tenant 
of the freehold in possession, and John Barker tenant in 
tail in remainder, here Edwards first vouched Barker, and 
then Barker vouched Jacob Morland, the common vouchee, 
who was always the last person vouched, and always made 
default : whereby the demandant Golding recovered the 
land against the tenant Edwards, and Edwards recovered 
a recompense of equal value against ■ Barker the first 
vouchee ; who recovered the like against . Morland the 
common vouchee, again^ whom such ideal recovery in j- 3 gQ j 
value was always ultimately awarded. 

* Bro. Abr. tit. Taile 32 ; Plowd. 8. 
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* This supposed recompense in value is the reasodixrh^ 
the issue in tail was held to be barred by a common reco- 
very. For, if the recoveree should obtain a recompense 
in lands from the common vouchee (which there was a 
possibility in contemplation of law, though a very impro- 
bable one, of his doing) these lands would supply the place 
of those so recovered from him by collusion, and would 
descend to the issue in tail.® This reason also held, with 
equal force, as to most remainder-men and reversioners ; 
to whom the possibility remained and reverted as a full re- 
compense for the reality, which they were otherwise enti- 
tled to : but it did not always hold ; and therefore, as 
Pigott says,'^the judges have been evenastutf\ in inventinjg 
other reasons to maintain the authority of recoveries. 
And, in particular, it hath been said, that, though tlie es- 
tate-tail went from the recoveree, yet it was not destroyed, 
but only transferred ; and still subsisted, and ever conti- 
nued to subsist (by construction of law) in the recoveror, 
his heirs, and assigns : and, as the estate-tail so continUfd 
to subsist for ever, the remainders or reversions expectant 
on the determination of such estate tail would never take 
place. 

To such awkward shifts, such subtile refinements, and 
such strange reasoning, were our ancestors obliged to have 
recourse, in order to get the better of that stubborn sta- 
tute de dtnis. The design, for which these contrivances 
were set on foot, was certainly laudable ; the unrivetting 
the fetters of estates -tail, which were attended with a le- 
gion of mischiefs to the commonwealth: but, while we 
applaud the end, we cannot but admire the means. Our 
modern courts of justice have indeed adopted a more 
manly way of treating the subject ; by considering com- 
mon recoveries in no other light, than as the formal mode 
of conveyance, by which tenant in tail is enabled to aliene 
lus lands. “ But,” says Blackstone, “ since the ill conse- 
quences of fettered inheritances are now generally seen 
and allowed, andYif course the utility and expedience of 
setting themiat liberty are apparent ; it hath often' been 
wished, that the process of this conveyance was shortened, 
and rendered less ifhbject to niceties, by either totally re- 
® Dr. & St. b. I, dial. 26. ^ Of Com. Recov. 13, 14. 
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'pealiBg the statute de donis ; which perhaps; by reviving 
the old doctrine of conditional fees, might give bistb to 
many litigations : or by vesting in every tenant in tail of 
full age the same absolute fee- simple at once, which now 
he may obtain whenever he pleases, by the collusive fic- 
tion of a common recovery; though this might possibly 
bear hard upon those in remainder or reversion, by abridg- 
ing the chances they would otherwise frequently have, as 
no recovery can be suffered in the intervals between term 
and term, which sometimes continue for near five months 
together : or, lastly, by empowering the tenant in tail to 
bar the estate-tail by a solemn deed, to be made in term 
time and enrolled in some court of record; which is liable 
to neither of the other objections, and is warranted not 
only by the usage of our American colonies, and the deci- 
sions of our own courts of justice, which allow a tenant 
in tail (without fine or recovery) to appoint his estate to 
any charitable use, but also by the precedent of the statute 
Jac. 1, c. 19, [now re-enacted bystat. 3 & 4 W. IV, c. 74,} 
which, in case of a bankrupt tenant in tail, empowers his 
commissioners to sell the estate at any time, by deed in- 
dented and enrolled. And if, in so national a concern, the 
emoluments of the officers concerned in passing reco- 
veries are thought to be worthy attention, those might be 
provided for in the fees to be paid upon each enrolment.” 

And it will be hereafter seen that the legislaturelbas taken 
the advice here given, and that a tenant in tail may now 
by a deed enrolled acquire the fee-simple. 

2. The force and effect of common recoveries may ap- The fore* ami 
pear, from what has been said, to have, been an absolute ^Snioure. 
bar not only of all estates tail, but of remainders an4 re- - 
versions expectant on the determination of such estates, y’ 

So that a tenant in tail might, by this method of assur^^bareNtaHa 
ance, convey the lands held in tail to the recoveror,^6 Sera.”"” 
heirs and assigns, absolutely free and discharged all 
conditions and limitations in tail, and of all ren^nders 
and reversions. But, by statute 34 & 35 Hen. VIII, c. 20, 
no recovery had against tenant in tail of the king’s gift, 
whereof the remainder or reversion remained in the king, 
barred such estate-tml, or the remaiifSer or reversion of:, [ 362 } 

* * Co. Lift. 372 6 ; Hard. 409. See ante, p. 133. 
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the crown. And by the statute 1 1 Hen. VII, c. 20, no woman, 
after her husband’s death, could suffer a recovery of lands 
settled on her by her husband, or settled on her husband and 
her by any of his ancestors. And by stat. 14Eliz, c. 8, 
no tenant for life, of any sort, could suffer a recovery 
so as to bind them in remainder or reversion. For which 
reason, if there were tenant for life, with reniainder in tail, 
and other remainders over, and the tenant for life were de- 
sirous to suffer a valid recovery ; either he, or the tenant to 
the prcecipe by him made, must have vouched the remain- 
der-man in tail, otherwise the recovery was void : but if 
he vouched such remainder-man, and he appeared and 
vouched the common vouchee, it was then good ; for if a 
man were vouched and appeared and suffered the reco- 
very to be had against the tenant to the praecipe, it was 
as effectual to bar the estate-tail as if he himself had been 
the recoveree.^ 

In all recoveries it was necessary that the recoveree, or 
tenant to the praecipe, as he was usually called, should be 
actually seised of the freehold, else the recovery was void.'" 
For all actions to recover the seisin of lands, must have 
been brought, against the actual tenant of the freehold, 
else the suit would lose its effect ; since the freehold cannot 
be recovered of him who has it not. And, though these 
recoveries were in themselves fabulous and fictitious, yet 
it was n#essary that there be actures fulmlac, properly 
qualified. But the nicety thought by some modern practi- 
tioners to be requisite in conveying the legal freehold, in 
order to make a good tenant to the prcecipe, was removed 
in some measure by the provisions of the statute 14 Geo. II, 
c. 2P, which enacted, with a retrospect and. conformity to 
the ancient rule of law,*^ that though the legal freehold 
were vested in lessees, yet those who were entitled to the 
next freehold estate in remainder or reversion might make 
a good tenant to the praecipe; that though the deed or 
fine which created such tenant were subsequent to the 
judgment of recovery, yet if it were in the same term, the 
recovery shoidd be valid in law ; and that, though the re- 
covery itself did not appear to be entered, or were not regu- 
larly entered, on record, yet the deed to make a tenant to 
the praecipe, and declare the uses of the recovery, should, 
** Salk. 571. • Pig^ot. 28, ^ Pigot. 41, &c. ; 4 Burr. 1, 115. 
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after a possession of twenty years, be sufficient evidence, bn 
behalf of a purchaser for valuable consideration, that such 
recovery was duly suffered. And by the stat. 3 & 4 W. IV, 3 & 4 w. iv, 
c. 74, s. 10, it is enacted, that no recovery shall he invalid 
in consequence of the neglect to inrol, in due time, the 
bargain and sale for making the tenant to the praecipe, 

(provided such recovery would otherwise have been valid), 
nor, by s. 1 1, in consequence of any person in whom an 
estate at law was outstanding having omitted to make the 
tenant to the praecipe, provided the person who was the 
owner of an estate in possession, not less than an estate for 
life in the lands, shall, within the time limited for making 
such tenant, have conveyed such estate in possession to 
the tenant to such writ, and an estate shall be deemed to 
be an estate in possession, notwithstanding there shall be 
subsisting prior thereto any lease for lives or years, abso- 
lute or determinable, upon which a rent was reserved, or 
any term of years upon which no rent is reserved. And 
this may suffice to give the student a general idea of com- 
mon recoveries. 

Before 1 leave the subject of fines and recoveries, I must needs to lead 
add a word concerning deeds to lead or to declare, the uses uses of fines 
of these assurances. For if they have been levied or suf- coveries. 
fered without any good consideration, and without any 
uses declared, they, like other conveyances, would have 
enured only to the use of him who levied or sufUred them.s 
And if a consideration appeared, yet as the most usual fine, 

“ sur cognizance de droit come ceo, t^c.” conveyed an ab- 
solute estate, without any limitations, to the cognizee ; and 
as common recoveries did the same to the recoveror, these 
assurances could not have been made to answer the pur- 
pose of family settlements, (wherein a variety of uses and 
designations is very often expedient) unless their force and 
effect had been subjected to the direction of other more 
complicated deeds, wherein particular uses could be more 
particularly expressed. The fine or recovery itself, like a 
power once gained in mechanics, might be applied and di- 
rected to give efficacy to an infinite variety of movements, 
in the vast- and intricate machine of a voluminous family 
settlement. And, if these deeds were made previous to the 

« Dyer, 18. 

2c2 
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fine or recovery^ they were called deeds to lead the uses ; 
if subsequent, deeds to declare them. As, if A. tenant in 
tail, with reversion to himself in fee, would have settled 
his estate on B. for life, remainder toC. in tail, remainder 
to D. in fee; this was what, by law he had no power of 
doing* effectually, while his own estate-tail was in being. 
He therefore usually, after making the settlement pro- 
posed, covenanted to levy a fine (or, if there were any in- 
termediate remainders, to suffer a recovery) to hi., and 
directed that the same should enure to the uses in such 
settlement mentioned. This was a deed to lead the uses 
of the fine or recovery; and the fine when levied, or reco- 
very when suffered, enured to the uses so specified and no 
[ 364 ] other. For though F2., the cognizee or rccoveror, had a 
fee-simple vested in himself by the fine or recovery; yet, 
by the operation of this deed, he became a mere instrument 
or conduit-pipe, seised only to the use of B., C., and D., 
in successive order : which use was executed immediately 
by force of the statute of uses. Or, if a fine or recovery 
were had without any previous settlement, and a deed 
were afterwards made between the parties, declaring the 
uses to which the same should be applied, this would have 
been equally good, as if it had been expressly levied or 
suffered in consequence of a deed directing its operation 
to those particular uses. For by statute 4 & 5 Ann, c. 16, 
indentures to declare the uses of fines and recoveries, made 
after the fines and recoveries had and suffered, should be 
good and effectual in law, and the fine and recovery should 
enure to such uses, and be esteemed to be only in trust, not- 
withstanding any doubts that had arisen on the statute of 
frauds, 29 Car. II, c. 3, to the contrary. 

Amtjudmeni Where the description of the names of the parties or of 
recoveries! the premises comprised in a fine did not accord with the 
deed leading or declaring the uses of fines and recoveries, 
the Court of Common Pleas, on an application for that pur- 
pose, would allow the record of the fine or recovery to be 
amended hut bj^ the 3 & 4 W. IV, c. 74, the necessity 
for an application of this nature is dispensed with, it being 
enacted (s. 7* & 8), that when it is apparent from the deed 
declaring the uses of a fine, or for making the tenant to 

’’ Tregarey. Gennys, Pig, 218} ForsUr v, Ballinglon, Barnea, 216; 5Cru. 
Dig. 143. 
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the prtpcipe for suffering a recovery, that there is in the 
record of the fine or recovery any misdescription of this 
nature, the fine or recovery shall be as valid as the same 
would have been if there had been no such error or misde- 
scription. But the jurisdiction of the Court of Common 
Pleas to amend u fine or recovery in any other case is pre- 
served by s. 9. 

Having thus given a pretty full account of these ficti- 

Cl j ^ coveries abo* 

tious assurances called fines and recoveries, which were in lisiied by the 

^ , 3&4W. IV, 

constant use down to the end of the year 1833, when they 
were abolished by the 3 & 4 W. 4, c. 74, s. 2,*" we now 
propose to give the chief particulars relating to the assur- 
ance which is substituted by that statute in their place. 

But 1 shall first mention the guard which the legislature 
in removing these restrictions, has thrown round the alien- 
ation of property ; for it is to be remembered, that although 
most of the rules relating to fines and recoveries were 
purely technical, and in this liable to objection, yet that 
great practical benefits resulted from them. 3'heygave BenefitHof 
parents the means of checking the impi’ovidence of their nlc^veries^*^ 
children in their dealings with their property, and facilitated 
advantageous family arrangements. In altering the law, 
therefore, it was proper to preserve its benefits, and for 
this purpose, although the concurrence of the person hav- 
ing the immediate estate of freehold is dispensed with as 
seised of that estate, yet instead of such concurrence, where 
a beneficial estate either for life or years determinable on 
lives, or of any greater estate, not being a lease on which 
rent shall be reserved, shall be limited prior to the estate 
tail intended to be barred, any disposition by the tenant 
in tail shall be made with the concurrence of the person to 
whom such prior estate shall have been limited.^ This Protector of 
person is called the protector , of the settlement^ and we Mieiit. 
shall proceed to specify who is to be considered as such. 

Whenever there shall be a tenant in tail, and there shall "'h.> sbaii be 
be subsisting in the same lands, under the same settle- " 
nient, any estate for years determinable on the dropping 
of a life or lives, or any greater estate (not being an estate 

® ‘‘ Except where parties intend- out a writ of (kdimusy or any other 
ing to levy a fine or common re- writ, in the regular proceedings of « 

covery, shall on or before the 31st such fine or recovery.’* s. 2. 
day of December, 1833, have sued See First Real Prop. Rep. 
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for years) prior to the estate tail, then such owner of the 
prior estate, or the first of such estates if more than one, 
shall be the protector of the settlement (3 & 4 W. IV, c- 
74, s. 22) ; and where two or more persons shall be own- 
ers under a settlement of the prior estate, each of them 
shall be the sole protector as to his share (s. 23). Where 
a married woman would if single be the protector, in respect 
of a prior estate which is not settled to her separate use, 
she and her husband shall in respect of such estate be the 
protector, but if such prior estate shall have been settled 
to her separate use, then she alone shall be the protector, 
(s. 24.) But no tenant in dower, heir, executor, administra- 
tor, or bare trustee, shall be the protector (s. 2/) ; and there 
are some other special cases of protectorship provided for 
by the act, which need not be here particularly mentioned. 

Any person entailing lands may in the settlement appoint 
any number of persons in esse, not exceeding three, not 
being aliens, the protector of the settlement in lieu of the 
person who would have been the protector if a clause of 
this nature had not been inserted (s. 32). And when the 
protector shall be a lunatic, or person of unsound mind, 
the Lord Chancellor,® or where a traitor or felon, the Court 
of Chancery, shall be the protector (s. 33), 

Where there is a protector of a settlement, his consent 
is requisite to enable an actual tenant in tail to create a 
larger estate than a base fcc*^ (s. 33) ; and where an estate 
tail shall have been converted into a base fee, the consent 
of the protector shall be requisite to enable the owner 
thereof to acquire the fee under the act (s. 35) 5 and the 
protector in exercising his power of consent is to be under 
no controul whatever (s. 36) . 

We have now to consider the assurance which is sub- 
stituted by the late act for the fine or recovery. By s. 40, 
it is enacted that every tenant in tail may effect a disposi- 
tion under the act by any of the assurances (not being a 
will) by which such tenant in tail could have made the 
disposition if he h&d been a tenant in fee-simple. It may 

• The Lord Chancellor is not the re Woody 3 Myl. & C. 266; and see 
protector of the settlement in the /n re Newtnany 2 Myl. & C. 112. 
place of the lunatic, when the luna- ^ As to a base fee, see mtey p. 123. 
tic is tenant in tail in possession. In 
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therefore be a feoffment, a bargain and sale, or lease and 
release, or if the estate tail be not in possession, a grant; 
but for the reason already given, a lease and release is 
in general to be preferred in all cases to any other.* But 
every such assurance by a tenant in tail, except a lease not 
exceeding tvrent;, -one years at a rack- rent, or not less than 
five-sixths parts of a rack-rent, shall be inoperative unless 
enrolled in Chancery within six calendar months of the 
execution thereof (s. 41) ; but when enrolled it takes 
effect from the execution, as if enrolment had not been 
required (s. 74). And the consent of the protector, if consent of 
there be one, must be given either by the same assurance, KowTi'mly 
or by a distinct deed (s. 42) ; and if by a distinct deed, it 
is to be considered unqualified unless the assurance be re- 
ferred to (s. 43) ; and once given, the protector cannot 
revoke his consent (s. 44). Where a married woman, as 
in the case before adverted to, is protector, she may con- 
sent as a feme sole (s. 45), and the consent of a protector 
by a distinct deed is void, unless enrolled with or before 
the assurance (s. 46). Courts of Equity are excluded 
from giving any effect to dispositions by tenants in tail or 
consents of protectors of settlements, which in courts of 
law M'ould not be effectual (s. 47) ; and when the Lord 
Chancellor is protector, he shall have power to consent to 
a disposition by a tenant in tail, and to make such orders 
as shall be thought necessary, and if any other person is 
joint protector the disposition shall not be valid with- 
out the consent of such person (s. 46) ; and the order of 
the Lord Chancellor is to be evidence of his consent(s. 49). 

Here we may close our account of this important act, 
which has abolished a mass of legal fiction, and intro- 
duced a substitute which, preserving all the benefits of 
old assurances, is admirable for its simplicity, well adapted 
to the present state of society, and which has answered 
the ends for which it was designed.'' 

* As to these sssurances, see ante, estate tail and remainders, (see ante, 
pp. 342, 350, 363, 364, and Appen- p. 317)— the enabling a married wo- 
dix, I, II, HI, V. man to convey her estates and rights 

'■ This statute has several iinpor- in real property (see ante, p. 325)— 
tant objects besides the abolition of and the conveyance of estates tail in 

fines and recoveries, as the enabling copyholds, see /»*/, p. 395 , 

a bankrupt tenant in tail to bar the 
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CHAPTER THE TWENTY-THIRD. 

OF ALIENATION by SPECIAL CUSTOM. 

Wb are next to consider assurances by special custom, 
obtaining only in particular places, and relative only to a 
particular species of real property. This therefore is a 
very narrow title ; being confined to copvhold lands, and 
such customary estates as are holden in ancient demesne, 
or in manors of a similar nature : which, being of a very 
peculiar kind, and originally no more than tenancies in 
pure or privileged villenagc, were never alienable by deed ; 
for as that might tend to defeat the lord of his signiory, it 
is therefore a forfeiture of a copyhold.* Nor arc copyholds 
strictly transferrable by matter of record, even in the kin^'fe 
courts, but only in the court baron of the lord. The method 
of doing this is generally by surrender ; though in some 
manors, by special custom, recoveries might have been 
suffered of copyholds but these differed in nothing ma- 
terial from recoveries of free land, save only that they 
were not suffered in the king’s courts, but in the court 
baron of the manor j and they are now altogether abolished 
by the statute 3 & 4 W. 4, c. 74, which we have already 
fully considered.® But copyholds may now be recovered 
by ejectment in the king’s courts.** 

Surrender, sursumredditio, is the yielding up of the es- 
tate by the tenant into the hands of the lord, .for such pur- 
poses as in the surrender are expressed. As, it may be, 
to the use and behoof of A. and his heirs ; to the use of 
his own will ; and the like. The process, in most manors, 
is, that the tenant comes to the steward, either in court 
or out of 'court, even without a special custom,® or else 

• Liu. s. 74.1 V. Earl of Harrington^ I J. & W*, 

^ Moor. 637 ; and 1 Prest Conv. 649. 

156, I5i). ' Dwlfield v Andrews^ 1 Salk. 

^Se6 ante, ^»3S9, a,nd post j 184; Tukeky v. Hawkins, 1 Ldrd 

** Sec Litt. ». 76; and Widdowson Raym. 76. 
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to two customary tenants of the same manor, provided 
there be also a custom to warrant it ; and there by delivering 
^ up a rod, a glove, or other smybol, as the custom directs, 
resigns into the hands of the lord, by the hands and ac- 
ceptance of his said steward, or of the said two tenants, 
all his interest an i titfe to the estate ; in trust to be again 
granted out by the lord, to such persons and for such uses 
as are named in ’the surrender, and the custom of the ma- 
nor will warrant. If the surrender be made out of court, 
then, at the next or some |j^bsequent court, the jury or 
homage must present and find it upon their oaths ; which 
presentment is an information to the lord or his steward of 
what has been transacted out of court. Immediately upon 
such surrender in court, or upon presentment of a sur- 
render made out of court, the lord, by his steward, grants 
the same land again to cestui gue use, (who is sometimes, 
though rather improperly, called the surrenderee) to hold 
by the ancient rents and customary services ; and there- 
upon admits him tenant to the copyhold, according to the 
form and effect of the surrender, which must be exactly 
pursued. And this is done by delivering up to the new 
tenant the rod, or glove, or the like, in the name, and as 
the symbol, of corporal seisin of the lands and tenements. 

Upon which admission he pays a fine to the lord according 
to the custom of the manor, and takes the oath of fealty. 

In this brief abstract of the manner of transferring copy- 
lipld estates we may plainly trace the visible footsteps of 
the feodal institutions. The fief, being of a base nature 
and tenure, is unalienable without the knowledge and con- 
sent of thejord. For this purpose it is resigned up, or 
surrendered into his hands. Custom, and the indulgence 
of the law, which favours liberty, has now given the tenant 
a right to name his successor ; but formerly it was far 
otherwise. And I am apt to suspect that this right is of 
much the same antiquity with the introduction of uses with 
respect to freehold lands : for the alienee of a copyhold 
had merely jW Jiduciarium, for which there was no remedy ^ 357 j 
at law, but only by subpoena in the chancery.^ When 
therefore the lord had accepted a surrender of his tenant’s 
interest, upon confidence to re-grant the estate to another 

^ Cro. Jac. 568* 
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person, either then expressly named or to be afterwards 
named in thetenant’swill, the chancery enforced this trustas 
H matter of conscience; which jurisdiction, though seemingly , 
new in the time of Edward IV, « was generally acquiesced 
in, as it opened the way for the alienation of copyholds, as 
well as of freehold estates, and as it rendered the use of 
them both equally devisable by testament. Yet, even to 
this day, the new tenant cannot be admitted but by com- 
position with the lord, and paying him a fine by way of 
acknowledgment for the lice]|(pe of alienation. Add to this 
the plain feudal investiture, by delivering the symbol of 
seisin in presence of the other tenants in open court ; 

“ quaiido /lasfa vet alind eorporeum qi^dlibet porrigftur 
(I doniiuo se inveslituraiu facerc uicente ; quae saltern 
coraai dnoltvs vasallis soleumiter fieri debet and, to crown 
tile Avhole, the oath of fealty is annexed, the very bond of 
fcodal subjection. From all which we may fairly conclude, 
that, had there been no other evidence of the fact in the 
rest of our tenures and estates, the \ery existence of copy- 
holds, and the manner in which they are transferred, would 
incontestably prove the very universal reception, which 
this northern system of property for a long time obtained 
in this island ; and which communicated itself, or at least 
its similitude, even to our very villeins and bondmen. 

This method of conveyance is so essential to the nature 
of a copyhold estate, that it cannot properly be transferred 
by any other assurance. No feoffment or grant has any 
operation thereupon. If I would exchange a copyhold 
estate with another, I cannot do it by an ordinary deed of 
exchange at the common law ; but we must «urrender to 
each other’s use, and the lord will admit us accordingly. 

If I would devise a copyhold, I must until lately have sur- 
rendered it to the use of my last will and testament ; and 
in my will 1 must have declared my intentions, and have 
named a devisee, who would then be entitled to admis- 
sion.* But now copyhold devises are good without sur- 
render to the use of the will.^ A fine or recovery had of 
copyhold lands in the King’s court might indeed, if not 

duly reversed, alter the tenure of the lands, and convert 

* 

If Bro. Abr. iiX, Tenant, pet copie, \^. ‘ Co. Copyh. s* 36. 

^ Feud, 1. 2, t. 2. ^ 55 Geo. Ill, c. 192 ; 1 Viet. c. 26 ; and post^ Chap. 24. 
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them into frank-fee,'‘ which is defined in the old book of 
tenures^ to be “land pleadable at the common law but 
upon an action 'on the case, in the nature of a writ of a 
deceit, brought by the lord in the King’s court, such fine 
or recovery would ^ iv^e been reversed, the lord would have 
recovered his jurisdiction, and the lands would have been 
restored to their former state of copyhold. But as we 
have already seen"* fines and recoveries are now abolished 
by the 3 & 4 W. IV, c. 74, 

This statute and all its clauses, so far as the different Aiiciiatioiiof 

•111* 1 111 copyholds hy 

tenures will admit, are to apply to copyholds, except that leiiant m tau 
a disposition of any such lands shall be made by surrender Statute 3 & 4 

^ ^ W. IV c. 74* 

(s. .oO) ; and if t^ consent of the protector" of a settle- 
ment to the disposition of such lands shall he given by * 

deed, such deed shall be produced to the steward, who 
shall indorse an acknowledgment to that effect, and such 
deed with the indorsement shall be entered on the court 
rolls of the manor, and the indorsement shall be prima 
facie evidence that the deed was so produced (s. 51). 

When the consent of the protector of a settlement of co- 
pyholds is not given by deed, evidence of such consent 
shall be preserved on the court rolls (s. 52) . Power is 
given to ccjuitable tenants in tail of copyholds to dispose 
of their lands by deed (s. 53) ; and it is further enacted, 
that the provisions of the statute relating to enrolment" 
shall not extend to copyholds (s. 54). The only mode of 
alienating copyholds, therefore, now existing, is by sur- 
render, which we shall proceed to consider ; but it will be 
proper first to advert to assurances by matter of record of 
lands in ancient demesne. 

Lands of this tenure are within the jurisdiction of the undsiiian- 
Court of Common Pleas, and a fine or recovery levied or mesne.*' 
suffered of them was in force between the parties, and was 
voidable only by the lord,P by writ of deceit, and the lands 
became frank-fee. But by the statute 3 & 4 W. IV, c. 74, Fines and re- 
s. 4, it is enacted, that fines and recoveries of lands in an- S'in 
cient demesne, when levied or suffered in a superior court, me'sn"!*'* 

Old Nal. Brev. t, briefe <le recto " As to the protector, see ante, p. 
clause. F. N. B. 13. * ^ 289. ® See ante, p. 391. 

' T. tenir enfrimke/ee. i" 1 Prest. Coiiv. 266 ; and First 

■" Sec ante, p. 389 Rea! Prop. Rep. 
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might be reversed, as to the lord, by writs of deceit, the 
proceedings in which were tlien pending, or by writs , of 
deceit thereafter to be brought, but should be as valid 
against the parties thereto, and persons claiming under 
them, as if not reversed as to the lord ; and (by s. 5) fines 
and recoveries of land in ancient (femesne, levied or suf- 
fered in the manor court after other fines and recoveries 
in a superior court, shall be as valid as if the tenure had 
not been changed, and fines and recoveries shall not be 
invalid in other cases, though levied or suffered in courts 
whose jurisdictions may not extend to the lands therein 
comprised ; and it is further provided, (s. 0) that the ten- 
ure of ancient demesne, where suspend^ or destroyed by 
fine or recovery in a superior court, shall be restored in 
cases in which the right of the lord of the manor, shall 
have been recognised within twenty years. It is further 
to be observed that the writ of deceit is abolished, by the 
3 & 4 W. IV, c. 27, s. 3G.‘* Having mentioned thus much 
as to fines and recoveries of lands in ancient demesne, let 
us return to surrenders of copyhold lands. 

In order the more clearly to apprehend the nature of 
this peculiar assurance, let us take a separate view of its 
several parts ; the surrender, the presentment, and the ad- 
mittance. 

1 . A surrender, by an admittance subsequent whereto 
the conveyance is to receive its perfection and confirma- 
tion, is rather a manifestation of the alienor’s intention, 
than a transfer of any interest in possession. For, till 
admittance of ce.siui que use, the lord taketh notice of the 
surrenderor as his tenant ; and Ije shall receive the profits 
of the land to his own use, and shall discharge all services 
due to the lord. Vet the interest remains in him not ab- 
solutely, but sub rnodo ; for he cannot pass away the land 
to any other, or make it subjeet to any other incumbrance 
than it was subject to at the time of the surrender. But 
no manner of legal interest is vested in the nominee before 
admittance, according to Blackstone. If he enters, he is 
a trespasser, and punishable in an action of trespass and 

1 As to lands in ancient demesne, ^ a trfistee for the surrenderee, until 
see further ante, pp. 99, 100. the latter is admitted, 1 'f. R. 600 ; 

' ;««;•«, as the surrenderor is 5 Burr. 2764. ,, 
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if b6 surrenders to the use of another, such surrender is 
merely void, and by no matter ex post facto can be con- 
firmed. For though he be admitted in pursuance of the 
original surrender, and thereby acquires afterwafds a suffi- 
cient and plenary ’ iterest as absolute owner, yet his second 
surrender previous to his own admittance is absolutely 
void ab initio ; because at the time of such surrender he 
had but a possibility of an interest, and could therefore 
transfer nothing : and no subsequent admittance can make 
an act good, which was ab initio void.® Yet, though upon [ 369 ] 
the original surrender the nominee hath but a possibility, 
it is however such a possibility, as may whenever he 
pleases be rcducqfi to a certainty ; for he cannot either by 
force or fraud be deprived or deluded of the effect and 
fruits of the surrender ; but if the lord refuse to admit neiiiciliea of 
him, he is compellable to do it by a bill in Chancery, or a 
mandunins :* and the surrenderor can in no wise defeat 
his grant ; his hands being for ever bound from disposing 
of the land in any other way, and his mouth for ever stop- 
ped from revoking or countermanding his own deliberate 
act and a surrenderee on admittance may maintain an 
action of trespass for the mesne profits from the time of 
the surrender,'' and may devise his interest. 

2. As to the. presentment : that, by the general custom 2 . present- 
of manors, is to be made at the next court baron imme- 
diately after the surrender ; but by special custom in some 
places it will be good, though made at the second or other 
subsequent court. And it is to be brought into court by 
the same persons that took the surrender, and then to be 
presented by the homag|^; and in all points material must 
coiTespond with the true tenor of the surrender itself. And 
therefore, if the surrender be conditional, and the present- 
ment be absolute, both the surrender, presentment, and ad- 
mittance thereupon, are wholly void r"' the surrender, as 
being never truly presented ; the presentment, as being 
false ; and the admittance, as being founded on such untrue 
presentment. If a man surrenders out t)f court, and dies 

But see r.ontra, Walk. Gilb. Ten. “ Co. Copyh. s. 39. 

Ifi3, 275, 281, 457. ' . » 1 T. R. 600. 

‘ 3 Roll. Rep. 107. See Rex v. Co. Copyh. 4p. 

Hexham, 1 Nev. ■& P, 63. 
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before presentment, and presentment be made after liis 
death, according to the custom, this is sufficient.* So 
too, if ce^ni que use dies before presentment, yet, upon 
presentment made after his death, his heir according to the 
custom shall be admitted. The same law is, if those, into 
whose hands the surrender is made, die before present- 
ment ; for upon sufficient proof in court that such a surren- 
der was made, the lord shall be compelled to admit ac- 
cordingly. And if the steward, the tenants, or others into 
whose hands such surrender is made, refuse or neglect to 
bring it in to be presented, upon a petition preferred to 
the lord in his court baron, the party grieved shall find 
remedy. But if the loi-d will not do hira-riglit and justice, 
[ 370 ] he may sue both the lord, and them that took the surren- 
der, in chancery, and there find relief.^ 

3. Admit- 3. Admittance is the last stage, or perfection, of copy- 
hold assurances. And this is of three sorts : first, an ad- 
mittance upon a voluntary grant from the lord j secondly, 
an admittance upon surrender by the former tenant ; and 
thirdly, an admittance upon a descent from the ancestor. 
Upon a VO- In admittances, even upon a voluntary grant from the 
luntary grant. when copyhold lands, have escheated or reverted to 
him, the lord is considered as an instrument. For, though 
it is in his power to keep the lands in his own hands, or 
to dispose of them at his pleasure, by granting an absolute 
fee-simple, a freehold, or a chattel interest therein ; and 
quite to change their natui’e from copyhold to socage 
tenure, so that he may well be reputed their absolute 
owner and lord ; yet if he will still continue to dispose of 
them as copyhold, he is bound toiobserve the ancient cus- 
tom precisely in every point, and can neither in tenure nor 
estate introduce any kind of alteration ; for that were to 
create a new copyhold : wherefore in this respect the law 
accounts him custom’s instrument. For if a copyhold 
for life falls into the lord’s hands, by the tenant’s death, 
though the lord 'may destroy the tenure and enfranchise 
the land, yet if he grants it out again by copy, he can 
neither add to nor diminish the ancient rent, nor make 
any the minutest variation in other respects nor is tUfe 
tenant’s estate, so granted, subject to any charges or in- 

Y Co. Copyh. s. 40. ^ Ibid, s. 41. 


^ Co. Litt. 62. 
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cumbrances by the lord.* But he may grant it for a less 
estate.'^ 

In admittances upon surrender of another, tl^dord is to 
no intent reputed as owner, but wholly as an Sitrunient : 
and the tenant admitted shall likewise be subject to no 
charges or incumbrances of the lord ; for his claim to the 
estate is solely under him that made the surrender.'^ 

And, as in admittances upon surrenders, so in admit- 
tances upon descents by the death of the ancestor, the lord 
is used as a mere instrument ; and as no manner of inter- 
est passes into him by the surrender or the death of his 
tenant, so no interest passes out of him by the act of ad- 
mittance. And therefore neither in the one case nor the 
other, is any respect had to the quantity or quality of the 
lord’s estate in the manor. For whether he be tenant in 
fee or for years, whether he be in possession by right or 
by wrong, it is not material ; since the admittances made 
by him shall not be impeached on account of his title, be- 
cause they are judicial, or rather ministerial, acts, which 
every lord in possession is bound to perform.'^ 

Admittances, however, upon surrender differ from ad- 
mittances upon descent in this : that by surrender notliing 
is vested in ceshd que use before admittance, no more 
than in voluntary admittances ; but upon descent the heir 
is tenant by copy immediately upon the death of his an- 
cestor : not indeed to all intents and purposes, for he can- 
not be sworn on the homage nor maintain an action in 
the lord’s court as tenant ; but to most intents the law 
taketh notice of him as of a perfect tenant of the land in- 
stantly upon the death of his ancestor, especially where he 
is concerned .with any stranger. He may enter into the 
land before admittance ; may take the profits ; may punish 
any trespass done upon the ground nay, upon satisfying 
the lord for his fine due upon the descent, may surrender 
into the hands of the lord to whatever use he pleases. For 
which reasons we may conclude, that the admittance of an 
heir is principally for the benefit of thedord, to intitlc him 
to his fine, and not so much necessary for the strengthen - 
Ihg and completing the heir’s title. Hence indeed an ob- 

• 8 Rep. 63. •> Co. Litt 52 6. « 4 Rep. 27 ; Co. Litt. 59. 

* 4 Rep. 27 ; 1 Rep. 140. • 4 Rep. 23. 
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Fine* on ^ flCrvation might arise, that if the benefit, which the heir i» 
ruiea as to. lo receive by the admittance, is not equal to the charges 
of the fiii^he will never come in and be admitted to his 
copyhold* court : and so the lord may be defrauded of 
[ 372 ] his fine. But to this we may reply in the words of Sir 
Edward Coke,^ “ I assure myself, if it were in the election 
of the heir to be admitted or not to be admitted, he would 
be best contented without admittance ; but the custom in 
every manor is in this point compulsory. For, either upon 
pain of forfeiture of their copyhold, or of incurring some 
great penalty, the heirs of copyholders are enforced, in 
every manor, to come into court and be admitted according 
to the custom,^ within a short time after notice given of 
their ancestor’s decease.” And by the statute 1 Will. IVj 
c. 65, (re-enacting, in part, the 9 Geo. I, c. 29) s. 3, it is 
enacted, that infants, feme coverts, and lunatics may be 
admitted to copyhold estates by their guardian, committee, 
or attorney ; and femes coverts and infants who have no 
guardian may appoint attorneys for that purpose (s. 4) ; 
and in default of appearance the lord may appoint an at- 
torney (s. 5) ; and if the proper fines are not paid, the lord 
may enter and receive the profits of the copyhold lands 
till he is satisfied (s. 6). 


* Co. Copyli. s. 4K 
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OF ALIENATION by DEVISE. 


The last method of conveyiiii? real property, is hy devise, Duri rence 

. . . 1 . , , . Ml 1, bi'livcen will* 

or disposition contained in a man s last will and testament, .md testa. 
And, in considering this subject, I shall not at present 
inquire into the nature of wills and testaments, which are 
more properly the instruments to convey personal estates ; 
hut only into the original and antiquities of devising real 
estates by will, and the construction of the several statutes 
upon which that power is now founded. 

It seems sufficiently clear, that, before the conquest, himoii ofnie 
lands were devisable by will.® But, upon the introduc- VI8P lands ho- 
tion of the military tenures, the restraint of devising lands qluMt."' 
naturally took place, as a branch of the feodal doctrine of 
non-alienation without the consent of the lord.’’ And 
some have questioned, whether this restraint (which we 
may trace even from the ancient Germans'’) was not founded 
upon truer principles of policy than the power of wan- 
tonly disinheriting the heir by will and transferring the 
estate, through the dotage or caprice of the ancestor, from 
those of his blood to utter strangers. For this, it is 
alleged, maintained the balance of property, and prevented 
one man from growing too big or powerful for his neigh- 
bour : since it rarely happens that the same man is heir [ 3/4 ] 
to many others, though by art and management he may 
frequently become their devisee. Thus the ancient law of 
the Athenians directed that the estate of the deceased 
should always descend to his children ; or, on failure of 
lineal descendants, should go to the collateral relations : 
which had an admirable effect in keeping up equality and 
preventing the accumulation of estates. But when Solon** 
m^e a slight alteration, by permitting them (though only 


* Wright of Tenures, 172. 

’’ See page 56. 


Tacit, de ynor. Gemi. c. 21. 
** Plutarch, in vita Solon. 





402 


Wliat devises 
could he 
iii4de hy the 
coDiiiion law. 


[375] 


Devises were 
first made of 
uses. 


OF ALIENATION BY DEVISE. [CHAP. XXIV. 

on failure of issue) to dispose of their lands by testament^ 
and devise away estates from the collateral heir, this soon 
produced an excess of wealth in some, and of poverty in 
others : w^ich by a natural progression, first produced 
popular tumults and dissentions : and these at length 
ended in tyranny, and the utter extinction of liberty ; 
which was quickly followed by a total subversion of their 
state and nation. On the other hand, it would now seem 
hard, on account of some abuses, (which are the natural 
consequence of free agency, when coupled with human 
infirmity) to debar the owner of lands from distributing 
them after his death, as the exigence of his family affairs, 
or the justice due to his creditors, may perhaps require. 
And this power, if prudently managed, has with us a pe- 
culiar propriety ; by preventing the very evil which resulted 
from Solon’s institution, the too great accumulation of 
jiroperty : which is the natural consequence of our doc- 
trine of succession by primogeniture, to which the Athe- 
nians were strangers. Of this accumulation the ill effects 
were severely felt even in the feudal times : but it should 
always be strongly discouraged in a commercial country, 
whose welfare depends on the number of moderate fortunes 
engaged in the extension of trade. 

However this be, we find that, by the common law of 
Jingland since the Conque.st, no estate, greater than for a 
term of years, could be disposed of by testament except 
only in Kent, and in some ancient burghs, and a few par- 
ticular manors, where their Saxon iinmuuities, by special 
indulgence, subsisted/ And though the feudal restraint 
on alienations by deed vanished very early, yet this on 
wills continued for some centuries after ; from an appre- 
hension of infirmity and imposition of the testator in ex- 
tremis, which made such devises .suspicious.^ Besides, 
in devises there was wanting that general notoriety, and 
public designation of the successor, which in descents is 
apparent to the neighbourhood, and which the simplicity 
of the common law always required in every transfer and 
new acquisition of property. 

But when ecclesiastical ingenuity had invented the doc- 
trine of uses, as a thing distinct from the land, uses began 
• 2 Inst, 7. ' Litt. s. 1(>7 ; 1 Inst. Til. k GUnv. 1. 7, c. 1. 
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to be devised very frequently and the devisee of the use 
could in Chancery compel its execution. For it is ob- 
served by Gilbert/ that, as the popish clergy then generally 
sate in the court of Chancery, they considered that men 
are most liberal when they can enjoy their possessions no 
longer : and therefore at their death would choose to dis- 
pose of them to those, who, according to the superstition 
of the times, could intercede for flieir happiness in another 
world. But, when the statute of nses^ had annexed the 
possession to the use, these uses, being now the very land 
itself, became no longer devisable : which might have 
occasioned a great revolution in the law of devises, had 
not the statute of wills been made about five years after, inz. 

32 Hen. VIII, c. I, explained by 34 Hen. VIII, c. 5, si-umeo< 
which enacted, that all persons being seised in fee-simple vin!c, j. 
(except feme-coverts, infants, idiots, and persons of non- 
sane memor}^,) might by will and testament in writing 
devise to any other person^ except to bodies corporate, two- 
thirds of their lands, tenements, and hereditaments, held 
in chivalry, and the whole of those held in socage ; which 
now, through the alteration of tenures by the statute of 
Charles the Second,^’ amo\ints to the whole of their landed 
property, except their copyhold tenements. And this ex- 
ception was first eluded by surrendering the copyholds to 
the use of the will, and then after the death of the surren- 
deror his devisee was admitted, but now a direct devise 
of copyholds is good, without any such surrender to the 
use of the will.^ 

Corporations were excepted in these statutes, to prevent devices 
the extension of gifts in niortniaiii ; but by construction ai. 
of the statute 43 Eliz. c. 4, it has been held, that a devise 
to a corporation for a cJiaritable use is valid, as operating 
in the nature of an appointment, ratlier than of a bequest. 

And indeed the piety of the judges hath formerly carried [ 376 ] 
them great lengths in supporting such charitable uses it 
being held that the statute of Elizabeth, which favours ap- 
pointments to charities, supersedes and repeals all former 


^ Plowd. 414. 

On Devi«es, 7. 

J 27 Hen. VIII, c. 10. See Dyer, 
143. 


See antCf p. 77. 
‘ See post, p. 407. 
Ch. Free. 272. 
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statutes and supplies all defects of assurances and 
therefore not only a devise to a corpoi'ation, but a devise 
by a copyhold tenant before the recent statute, and without 
surrendering to the use of his will,P and a devise (nay even 
a settlement) by tenant in tail without either fine or reco- 
very, before those assurances were abolished, if made to a 
charitable use, were good by way of appointment,'^ But 
as copyholds have been iftld to be within the terms of the 
statute 9 Geo. 2, c. 36,' devises of them to charitable uses, 
as well as all other interests in lands must be made con- 
formably to its provisions,® 

Fuuds under With regard to devises in general, experience soon 

Wilis. shewed how difficult and hazardous a thing it is, even in 
matters of public utility, to depart from the rules of the 
common law ; which are so nicely constructed and so arti- 
ficially connected together, that the least breach in any 
one of them disorders for a time the texture of the whole. 
Innumerable frauds and perjuries were quickly introduced 
by this parliamentary method of inheritance : for so loose 
was the construction made upon this act by the courts of 
law, that bare notes in the hand-writing of another person 

statute of were allowed to be good wills within the statute,^ To re- 

F rfi 1 1 d 8 ^ 

29Car.’ii, medy which, the statute of frauds and perjuries, 29 Car. 

II, c. 3, directed that all devises of lands and tenements 
should not only be in writing, but signed by the testator 
or some other person in his presence, and by his express 
direction ; and be subscribed, in his presence, by three or 
four credible witnesses. And a solemnity nearly similar 
was requisite for revoking a devise by writing ; though the 
same might be also revoked by burning, cancelling, tear- 
ing, or obliterating thereof by the devisor, or in his pre- 
sence and with his consent : as likewise impliedly, by such 
a great and entire alteration in the circumstances and situ- 
ation of the devisor, as arose from marriage and the birth 
of a child." 


“ Gilb. Rep. 45 ; I Wins. 248. 

• Duke*s Charit. Uses, 84. 
p Moor. 890. 

<1 2 Vern. 453; Ch. Free. 18. 

' Ante^ p. 303. 

* Scriv. on Copyli. 248. 


* Dyer, 72 ; Cro. liiiz. 100. 
Christopher v. Christopher ^ Scaccli. 
6 July 1771; Spragge v. Stone ^ at the 
Cockpit, 27 Mar. 1773. By Wilraot 
Dc Grey and Parker. 
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In tlie construction of this last statute, it was adjudged 
that the testator’s name, written with his own hand at the 
beginning of his will, as, “1 John Mills do make this my 
last will and testament,” was a sufficient signing, without 
any name at the Lottom;’' though the other was the safer 
way. It was also determined, that though the wit- 
nesses must all have seen the testator sign, or at least ac- 
knowledge the signing, yet they might do it at different 
times."' But they must all have subscribed their names 
as witnesses in his presence, lest by any possibility they 
should mistake the instrument.* And in one case deter- 
mined by the Court of King’s Bench, y the judges were 
extremely strict in regard to the credibility, or rather the 
competency, of the witnesses ; for they would not allow 
any legatee, nor by consequence a creditor, where the lega- 
cies and debts were charged on the real estate, to be a 
competent witness to the devise, as being too deeply con- 
cerned in interest not to wish the establishment of the 
will; for, if it were established, he gained a security for 
his legacy or debt from the real estate, whereas otherwise 
he had no claim but on the personal assets. This deter- 
mination hoAvever alarmed many purchasers and creditors, 
and threatened to shake most of the titles in the kingdom, 
that depended on devises by will. For if the will was 
attested by a Servant to whom wages were due, by the 
apothecary or attorney, whose very attendance made them 
creditors, or by the minister of the parish Avho had any 
demand for tithes or ecclesiastical dues, (and these are the 
persons most likely to be present in the testator’s last 
illness) and if in such case the testator had charged his 
real estate witl: the payment of his debts, the whole will, 
and every disposition therein, so far as related to real pro- 
perty, was held to be utterly void. This occasioned the 
statute 25 Geo. II, c. 6, which restored both the compe- 
tency and the credit of such legatees, by declaring void all 
legacies given to witnesses, and thereby removing all pos- 
sibility of their interest affecting their ‘ testimony. The 
same statute likewise established the competency of cre- 

’ 3 Lev. 1. X 1 p. Wins. 740. 

" Freem. 48G ; 2 Ch. Cas. lOy ; Y Stra. 1253. 

Pr. Ch. 185. 
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(lifors, by directing the testimony of all such creditors to 
be admitted, but leaving their credit (like that of all other 
[ 3/8 ] witnesses) to be considered, on a view of all the circum- 
stances, by the court and jury before whom such will 
should be contested. And in a much later case* the tes- 
timony of three witnesses, who were creditors, was held 
to be sufficiently credible, though the land was charged 
with the payment of debts ; and the reasons given on the 
former determination were said to be insufficient. Much 
difference of opinion existed as to whether this statute of 
(ieorge the Second extended to all wills, or related merely 
to wills of real estate only."' 

siaiiii,. .,(■ These and other doubts and difficulties sprung up on the 

Wills, IViLt. . . , r 1 e 

i.-ie. construction ot the statute or wills, and the statute or 
frauds, and other statutes passed to amend them. An act 
has therefore been recently passed, which repeals'* all 
former acts and portions of acts relating to wills, and has 
rendered the law on this subject clear and uniform. 3’his 
has been effected by statute 1 Viet. c. 26; but in order to 
understand more clearly its provisions, it maybe useful to 
endeavour to state how the law stood before it came 
into operation, and its precise effect on that law; and it is 
to be observed, that the late statute docs not extend to any 
will executed before the 1st of .January, 1838. 

How iipo- ^ V tJ''' former law all freeholds miglit be devised except 
estates held in joint- tenancy, or by entireties, or for an 
estate tail, or an estate in quasi entail. No alteration is 
made by the present act as to these estates. The joint 
tenant cannot sever the joint estate by his will if he 
wishes to dispose of it, he must still sever it by deed in 
his lifetime, and he may then devise his share. Neither 
can a tenant in tail bar the entail by will. He is expressly 
precluded from doing so by the act for abolishing fines 
and rccoverits and no alteration is made as to this by 
the present act, he may however acquire a fee by a deed 
enrolled under that act, and may then devise such estate 
in fee. But with these two exceptions, every species of 
property will be devisable under the first section of the 

^ M. 31 (leo. If.; 4 Bur. 1, 430 1 Virt. c. 20, s. 1. 

* Lees V. Sum}ier\£iiil, 1 7 Ves. 508 ; *■ See mife, j). 209, 

Foster V, Banf.urt/f 3 Sim. 40. ^ 3 4 W. IV, c, 7 1, s. 10, 
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recent act. Copyholds, as we have already said, were not de- 
visable at common law, and there must have been a surrender 
to the use of the will, which alone gave effect to the limita- 
tions therein ; bnt the necessity of a surrender to the use of 
a will was taken -way by the stat. 55 G. Ill, c. 192, which 
enacted that devises should be good without any surrender 
to the use of the will, and that the same duties and fees 
should continue to be paid as had been paid on surrenders. 
Hut difficulties arose under this <ict, as to whether it ap- 
plied to cases where there was no custom in the manor to 
devise or surrender to the use of a will; and it left un- 
touched any custom that a copyhold surrendered to the 
use of a will should not pass thereby.® By the recent act, 
the 55 G. Ill, c. 192, is repealed ; and it is enacted that 
customary freeholds and copyholds may be disposed of by 
will, notwithstanding there has been no surrender to the 
use of the will, and “ notwitstanding that the same, in 
consequence of the want of a custom to devise or surren- 
der to the use of a will or otherwise, could not at law have 
been disposed of by will,” and “ notwithstanding that the 
same in consequence of there being a custom that a will or 
a surrender to the use of a will should continue in force 
for a limited time only, or other special custom.” The 
4th section regulates the payment of the fees and fines 
payable by devisees of the customary and copyhold estates ; 
and the 5th enacts, that wills or extracts of wills of cus- 
tomary freeholds and copyholds shall be entered on the 
court rolls, and the lord shall be entitled to the same fine 
Avhere such estates are nol^ now devisable, as he would 
have from the heir in case of a descent. By the 29th 
(kir. II, c.3, s. 12, estates pur mitre vie might be devised, 
but it was doubtful whether it extended to estates pur 
autre vie devisable by custom ; this section is now repealed, 
and it is expressly provided that estates pur autre vie may 
be devised, “ whether there shall or shall not be any spe- 
cial occupant thereof, and whether the same shall be fi'ce- 
hold, customary freehold, tenant right, customary or 
copyhold, or of any other tenure, and whether the same 
shall be a corporeal or incorporeal hereditam^it.”^ It 

^ Pikev. While, 3 Bro. C. C. 117; 

Churth V. Mundi/y 15 Ves. 404. 
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^ Sec s. 34 of the act. 
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rontiiigeni was Settled by the more recent cases, that contingent 

interests* * 

and executory interests might be devised but the older 
authorities were to the contrary.*' The point is placed 
beyond dispute by the present act, which enacts that all 
contingent interests may be devised (s. 1.) 

Right uf A right of entry could not under the former law be devi- 
sed.* By the present act (s. 1.) this rule is altered, and 

What laiKi all rights of entry may now be devised. No rule of the 
former law was better settled than that a devise of real 
estate operated only upon land of which the testator was 
seised at the time of making his will.J This rule is altered 
by the present act, and under it (s. 1 .) property acquired 
after the execution of the will may be devised. So much 
as to the property which may be now devised. 

The next alteration made by the recent stjitute affecting 
the present subject, was as to the execution of a devise of 
lands. '* 

Execution of As the law stood before the act, a great variety of rules 
existed as to the execution of a will, according to the pro- 
perty devised or bequeathed by it. To pass freeholds, the 
will must have been in writing, and signed and attested 
by three witnesses, according to the provisions of the 
Statute of Frauds ; but leaseholds and other personal pro- 
perty might have been betpieathed by any writing, how- 
ever informal, and unattesled; or such property might 
have passed by parol in certain cases, with the evidence 
required by tlie statute. To pass money in the funds by 
direct legal devise, the will must have been attested by 
two witnesses, under 1 G. IfJ st. 2, c. 19, s. 12, although 
according to the construction which that act received, it 
was in fact nugatory. Copyholds might have been devised 
by an unattested will ; but to appoint a guardian, the will 
must have been attested by two witnesses,*' and several 
other minor differences existed. By the present act, one 
settled rule is established, applicable to every species of 
wills, it being enacted that no will shall be valid unless it shall 

V 

Moor V. Hawkinsy cit, 1 H. B, 3»3 ; ‘ Baker y*Fdckingy Cro. Car. .387, 

Jones V. R(9y 3 T. R. 88. 405 ; Goodrtght v. Forrestiry 8 East, 

^ Bishop V. Fonlaincy 3 Lev. 427 ; 504 ; Cave v. Holford, 3 Ves. 669. 

Feariie. Cont. Rem. 291. * 1 P- Wms. 575 ; 11 Mod, 148. 

^ 12 Car. 11, c. 24, s. 18. 
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be in writinj^ and executed in manner hereinafter men- 
tioned ; (that is to say,) it shall be signed at the foot or 
end thereof by the testator, or by some other person in 
his presence and by his direction ; and such signature 
shall be made or a knowledged by the testator in the pre- 
sence of two or more witnesses present at the same time, 
and such witnesses shall fittest and shall subscribe the will 
in the presence of the testator, but no form of attestation 
shall be necessary. And bj' s. 12, every will executed in 
manner hereinbefore required shall be valid without any 
other publication thereof : by s. 1 4, if any person who 
shall attest the execution of a will, shall at the time 
of the execution thereof, or at any time afterwards, be in- 
competent to be admitted a witness, to prove the execution 
thereof, such will shall not on that account be invalid : 
by s. 1 5, gifts to an attesting witness are made void ; 
by s. 16. a creditor attesting, shall be admitted a Avitness : 
and by s. 17 , an executor shall be admitted a witness.' 

Another alteration by the recent act is as to the revo- As to icvora- 
cation of a will. 4’he will of a man was not revoked by mar- 
riage alone, or by the birth of a child alone d but the will 
of a single woman was revoked by her marriage alone.™ 

By the present act it is enacted, that all wills shall be re- 
voked by marrriage alone ; but no will shall be revoked 
by presumption (s. 19) ; and no will is to be revoked but 
by another will or codicil, or by a writing executed like a 
will, or by destruction (s. 20). These two last sections 
settle many doubts which have arisen as to the <jues- 
tion of revocation." By s. 21, no alteration in a will shall 
have any effect, unless executed as a will. By s. 22, no 
will revoked, shall be revived otherwise than by a re-exe- 
cution, or a codicil to revive it : and by s. 23, a devise 
shall not be rendered inoperative by any subsequent con- 
veyance of act. 

As the law stood before the act, although a will was a <* 
future disposition, revocable by the testator, and it was 
not- completed, and could pass no estate until after his 

* Sullivan v. Sullivan, 1 Ptiillim. " The cases as to these doubts are 
343 } Emerson v. lioville. Ibid, collected in the Fourth Report of 

Doe V. Staple, 2 T. R. 61)6 ; the R. P. Commissioners. 

J^mg V. Aldred, 3 Add. 48. 
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ileath, yet it could affect no freehold estate but such as 
he was entitled to at the time of making his will. There- 
fore if he devised all such estates as should belong to him 
at the time of his death, the devise was inoperative with 
respect to any lands he might acquire subsequently to the 
date of his will. Copyholds also did not pass by a will, 
if they were acquired after the date of it ; but they might 
have been surrendered to the use of a prior will ; in which 
case the surrender amounted to a rcpublication of the will, 
and made it speak as from the date of the surrender. But 
Avith respect to personal estate a will spoke from the death 
of the testator. Jiy s. 24 a w'ill shall i'< all cases be con- 
strued to speak from the death of the testator. 4’hese are 
the principal provisions of the act relating to devises : 
there are some minor points, which will hereafter be 
noticed. On the whole, this important measure, although 
it may be attended AA'ith hardship in some particular cases, 
especially at first, is entitled to approbation as establishing 
clear and simple I'ules for the guidance of those who may 
w ish to dispose of their property by will. 

.'Another inconvenience was found to attend the method 
of conveyance by devise ; in that creditors by bond and 
other specialties, which affected the heir provided he had 
assets by descent, were now' (h'frauded of their securities, 
not having the same remedy against the devisee of their 
debtor. 'I'o obviate w'hich, the statute 3 ft 4 VV. & M. c. 14, 
provided, that all wills, and testaments, limitations, dispo- 
sitions, and appointments of real estates, by tenants in fee- 
simple or having power to dispose by Avill, should (as 
against such creditors only) be deemed to be fraudulent 
and void : and that such creditors might maintain their 
actions jointly against both tjje heir and the devisee. This 
statute was repealed by the 1 W. IV, c. 47, but its provi- 
sions were re-enacted and extended to certain cases which 
w’cre not provided for by the former statute. Thus, under 
the former act, it was held that an action of covenant for 
uncertain (lamagfcs did not lie against a devisee." But by 
the latter statute (s. 2.) a devisee is expressly made liable 
to an action of covenant. It also enacts (s. 4.) that if there 
be no heir at law’, actions may be maintained against the 
" Wilson V. Knuhleus 7 East, 128; and see nniff p. 3i38. 
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devisee alone, and (s. 3.) against the devisee of the devisee. 
And now by stat. 3 & 4 VV. IV, c. 104, where any persons 
shall die seised of any real estates, whether freehold or 
(Copyhold, the same shall be assets for the payment of his 
just debts, wheth* • due on simple contract or on specialty, 
as well against the heir as the devisee. 

A will of lands, made by the permission and under the 
control of these statutes, is considered by the courts of law 
not so much in the nature of a testament, as of a convey- 
ance declaring the uses to which the land shall be subject; 
with this difference, that in other conveyances the actual 
subscript ion of the witnesses is not required by law,‘i though 
it is prudent for them so to do, in order to assist their 
memor}" when living, and to supply their evidence when 
dead ; but in devises of lands such subscription is now 
absolutely necessary by statute, in order to identify a con- 
veyance, which in its nature can never be set up till after 
the death of the devisor. And upon this notion, that a 
devise affecting lands was merely a species of conveyance, 
was founded the distinction between such devises and tes- 
taments of personal chattels ; that the latter operated upon 
whatever the testator dies possessed of, the former only 
upon such real estates as were his at the time of e.xecuting 
and publisliing his will.'' Wherefore no after- purchased 
lands would pass under such devise,'’ uidess subsequent to 
the purchase or contract,* the devisor republished his will." 
But this difference, as we have already seen,'' no longer 
exists. 

It is proper here to mention that by the recent act cer- 
tain further rules for the construction of wills are laid down, 
which are chiefly as follows : By s. 25 a residuary devise 
shall include estates comprised in lapsed or void devises ; 
by s. 26 a general devise of the testator’s land shall include 
copyhold and leasehold as well as freehold lands : by s. 26 
a general gift shall include estates over which the testator 
has a general jiower of appointment : and by s. 28 a devise 


p The lands of traders were so 
liable ever since stat. 47 Geo. Ill, 
St. 2, c. 74, re-enacted and ex- 
tended by 1 W. IV, c. 47, s. 9. 

** See page 340* 


1 P. Wms. 575; 11 Mod. 148. 
• Moor. 255; 11 Mod. 127. 

‘ ) Ch. Cas. 39; 2Ch. Cas. 144. 
« Salk. 238. 

^ See aw/t’, p. 110. 
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without any words of limitation, shall be construed to pass 
the fee.'^ 

General luifs We liavc HOW Considered the several species of common 

of construe- 1 t . 1 1 ^ i 

hoii of assur- assuraiiccs^ whereby a title to lands and tenements may be 
transferred and conveyed from one to another. But, 
before we conclude this head, it may not be improper to 
take notice of a few general rules and maxims, which have 
been laid down by courts of justice, for the construction 
and exposition of them all. These are, 

1 . A- cordiiiR 1. 'I'hat the construction be favourable, and as near the 

to the Itileii- ^ f , fi 

tionofthe minds and apparent intents of the parties, as the rules of 
law will admit/ For the maxims of law are^ that verha 
hiteiitmni dehent inservire and benigne hiterprctarnur 
chartas propter swiplicitatem InicorumJ* And therefore 
the construetion must also be reasonahlCj and agreeable to 
eommon understanding/ 

2 . coiihinu- 5. That qiioties in verbis milla est amhii^uitas. ibi nuUa 

lion of \vords. ^ ^ ^ 1 1 1^11* 

e.ijwsitio contra verba fienda est but that, where the tn- 
tention is clear, too minute a stress be not laid on the 
strict and precise signification of words ; nam (fiii liaeret 
in litera, hceret in cortice. Tlicrefore, by a grant of a re- 
mainder a reversion may well pass, and e converso." And 
another maxim of law is, that “ mala grummatica non 
vitiat chartarn neither false English nor bad Latin will 
destroy a deed.** Which iierhaps a classical critic may 
think to be no unnecessary caution, 

3. That the construction be made upon the entire deed, 
and not merely upon disjointed parts of it. “ Nam ex 
antecedentibus et consequentibxis Jit oytima interpreta- 
tio.”'^ And therefore that every part of it, be (if possible) 
made to take effect ; and no word but what may operate 
in some shape or other.** “ Nam verba debent intelligi 
cun ejf'ectu, ut res magis valeat quam pereat.”^ 

4. That the deed be taken most strongly against him 
that is the agent or contractor, and in favour of the other 


3 . Must he 
made of the 
entire deed. 


[ 380 ] 


4. Muttt be 
taken most] 
strongly 


The rule before the^ statute was 
otherwise. See «wfc, p. 122, where 
this alteration in the law was in- 
advertently not stated. 

X And. dO. 

y 1 Bulst. 175; Hob. 304. 

^ 2 Saund. 157.] 


“ Hob. 27. 

b 10 Rep. 133; Co. Litt. 223; 
2 Show. .334. 

1 Bulstr. 101. 

3 P. Wtns. 457. 

^ Plowd. 156. 
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party. “ Verba fortius accipimitur contra proferentem." aKiiiim tiip 
As, if tenant in fee-simple grants to any one an estate for 
life generally, it shall be construed an estate for the life 
of the grantee.^ For the principle of self-preservation 
will make men s^'Aficiently careful not to prejudice their 
own interest by the too extensive meaning of their words : 
and hereby all manner of deceit in any grant is avoided ; 
for men would always affect ambiguous and intricate ex- 
pressions, provided they were afterwards at liberty to put 
their own construction upon them. But here a distinction 
must be taken between an indenture •nd a deed-poll ; for 
the words of an indenture, executed by both parties, are 
to be considered as the words of them both ; for, though 
delivered as the words of one party, yet they are not his 
words only, because the other party hath given his con- 
sent to every one of them. But in a deed-poll, executed 
only by the grantor, they are the words of tlie grantor 
only, and shall be taken most strongly against him.* And, 
in general, this rule, being a rule of some strictness and 
rigour, is the last to be resorted to ; and is never to be re- 
lied upon, but where all other rules of exposition fail.'' 

h. That, if the words will bear two senses, one agree- s. wnatiip 
able to, and another against, law ; that sense be preferred according 
which is most agreeable thereto.* As if tenant in tail lets 
a lease to have and to hold during life generally, it shall 
be construed to be a lease for bis own life only, for that 
stands with the law ; and not for the life of the lessee, 
which is beyond his power to grant. 

6. That, in a deed, if there be two clauses so totally rc- [ 381 ] 

nugnant to each other, that they cannot stand together, «• when tw« 

\ ® „ , ,1 , -1 , 1 , . 1 • , . 

the first shall be received and the latter rejected :J wherein rei'iisnaiii. 

it differs from a will ; for there, of two such repugnant 

clauses the latter shall stand.'* Which is owing to the 

different natures of the two instruments ; for the first 

deed, and the last will are always most available in law. 

Yet in both cases we should rather attempt to reconcile 

them.' 


' Co. Litt. 42. ‘ Co. Lilt. 42. 

K /did, 134. ^ Hardr. 94. 

Bacon’s Eleni. c, 3. ^ Co. Litt. 112. 

‘ Cro. Eliz 420 ; 1 Vern. 30. 
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7. Devises aie 7- That a (Icvisc he most favourahly expounded, to pur- 
iiikMition (it sue if possible the will of the devisor^ who for want of ad- 
learning may have omitted the legal or proper 
phrases. And therefore many times the law dispenses witli 
the want of words in devises, wdiich are absolutely requisite 
in all other instruments. Thus a fee may be conveyed 
without words of inheritance and an estate-tail without 
words of procreation." By a will also an estate may pass 
by mere implication, without any express words to direct 
its course. As, where a man devises lands to his heir at 
law, after the death •f his wife : here, though no estate is 
given to the wdfe in express terms, yet she shall have an 
estate for life by implication for the intent of tlie testa- 
tor is clearly to postpone the heir till after her death ; 
and, if she does not take it, nobody else can. So also, 
where a devise is of black-acre to A., and of white-acre to 
B, in tail, and if they both die without issue, then to C. 
in fee ; here A. and B. have cross remainders by implica- 
tion, and on the failure of cither's issue, the other or his 
issue shall take the whole ; and C.'s remainder over shall 
be postponed till the issue of both sliall fail.P But ac- 
cording to the former rule no such cross remainders were 
allowed between more than two devisees;^ however this 
doctrine is now over-ruled, and the intention of the tes- 
tor will alone be attended to and, in general, where any 
implications are allowed, they must be such as are neces- 
sarij (or at least highly probable) and not iwQXQly possible 
[ 382 j implications.® And herein there is no distinction between 
the rules of law and of equity ; for the will, being consi- 
dered in both courts in the light of a limitation of uses,* 
is construed in each with equal favour and benignity, and 
expounded rather on its own particular circumstances, 
than by any general rules of positive law. 

Concluding And thus we have taken a transient view, in this and the 
the law of " three preceding chapters, of a very large and diffusive sub- 

real p»-opeity. 

See pp. 122, 412. Cro. Jac. 655 ; I Vern. 224 , 

« See page l28. 2 Show. 139, 

H. 13 Hen. VII, 17 ; I Ventr. ^ Doev, Webb, 1 Taunt. 234. 

.376. * Vaugh. 262 ; see 1 Ves. Sc B. 

p Freera. 484. 466 ; 2 Lev. 207. 

» Fitz. 2.36; 11 Mod. 153. 
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ject, the doctrine of coniinon assurances : which concliuics 
our observations on the title to things real, or the means by 
wliicli they may lie reciprocally lost and acquired We 
have before considereil the estates which may be liad in 
them, with regard o their duration or quantity of intc'n'st, 
the time of their enjoyment, and the number and connec- 
tions of the persons entitled to bold them : we have ex- 
amined the tenures, both ancient and modern, whereby 
those estates have been, and are now, holden, and the 
doctrine of uses and trusts : and have distinguished the 
object of all these inquiries, namely, things real, into the 
corporeal or substantial, and incorporeal or ideal kind ; 
and have thus considered the right of real property in every 
light wherein they are contemplated by the laws of 
England. A system of laws, that differs much from every 
other system, except those of the same feudal origin, in 
its notions and regulations of landed estates ; and which 
therefore could in this particular be very seldom comjiared 
with any other. 

The subject which has thus employed our attention is 
of very extensive use, and of as extensive variety. And 
yet, I am afraid, it has afforded the student less amuse- 
ment and pleasure in the pursuit than the matters dis 
cussed in the preceding volume, 'fo say the truth, the 
vast alterations which the doctrine of real pi-operty lias 
undergone from the conquest to the present time ; the in- 
finite determinations upon points tliat continually arise, 
and which have been heaped one upon another, for a 
course of eight centuries, without any order or method ; 
and the multiplicity of acts of parliament which have | .383 ] 
amended, or sometimes only altered, the common law' : 
these causes have made the study of this branch of our 
national jurisprudence a little perplexed and intricate. It 
hath been my endeavour principally to select such parts 
of i( as .were of the most general use, where the princi- 
ples where the most simple, the reasons of them the most 
obvious, and the practice the least embarrassed. Yet 1 
cannot presume that 1 have always been thoroughly intel - 
ligible to such of my readers as were before strangers 
even to the very terms of art, which I have been obliged 
to make use of: though, whenever those have first oc- 
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curred, I have generally attempted a short explication of 
their meaning. These are indeed the more numerous, on 
account of the different languages, which our law has at 
different periods been taught to speak; the difficulty 
arising from which will insensibly diminish by use and 
familiar acquaintance. And therefore I shall close this 
branch of our inquiries with the words of Sir Edward 
Coke “ albeit the student shall not at any one day, do 
what he can, reach to the full meaning of all that is here 
laid down, yet let him no way discourage himself, but 
proceed ; for on some other day, in some other place,” 
(or perhaps upon a second perusal of the same) “ his 
doubts will be probably removed.” 


PrcRme to 1 Inst. 
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CHAPTER THE TWENTY-FIFTH. 

OF THINGS PERSONAL. [ 384 J 

Undeu the name of things personal are included all sorts Tiungsper- 

o * S0113I wiigt 

of tilings moveable, which may attend a man’s person they are. 
wherever he goes ; and therefore, being only the objects of 
the law while they remain within the limits of its jurisdic- 
tion, and being also of a perishable quality, are not esteem - 
ed of so high a nature, nor paid so nmcli regard to by the 
law, as things that are in their nature more permanent and 
immoveable, as lands, and houses, and the profits issuing 
thereout. These being constantly within the reach, and 
under the protection of the law, were the principal favour- 
ites of our first legislators ; who took all imaginable care 
in ascertaining the rights, and directing the disposition, of 
such property as they imagined to be lasting, and which 
would answer to posterity the trouble and pains that their 
ancestors employed about them ; but at the same time en- 
tertained a very low and contemptuous opinion of all per- 
sonal estate, which they regarded as only a transient com- 
modity. The amount of it indeed was comparatively very 
trifling, during the scarcity of money and the ignorance of 
luxurious refinements, which prevailed in the feudal ages, how taxed 
Hence it was, that a tax of the fifteenth, tenth, or some- 
times a much larger proportion, of all the moveables of the 
subject, was frequently laid without scruple, and is men- 
tioned with much unconcern by our ancient historians, 
though now it would justly alarm our opulent merchants 
ai^ stockholders. And hence likewise may be derived the 
fr^uent forfeitures inflicted by the common law, of all a [ 385 ] 
man’s goods and chattels, for misbehaviours and inadvert- 
encies that at present hardly seem to deserve so severe a 
punishment. Our ancient law books, which are founded 
upon the feudal provisions, do not therefore often conde- 
scend to regulate this species of property. There is not a 

2 B 
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chfipter ill Britton or the Mirroir, that can fairly be refer- 
red to this head ; and the little that is to be found in Glan- 
vil, Bracton, and Fleta, seems principally borrowed from 
the civilians. But of later years, since the introduction 
and extension of trade and commerce, which are entirely 
occuiiiod in this species of property, and have greatly aug- 
mented its quantity, and of course its value, we have learned 
to conceive different ideas of it. Our courts now regard a 
man’s personalty in a light nearly, if not (^lite, equal to 
his realty : and have adopted a more enlaced and less 
technical mode of considering the one than the other; fre- 
quently drawn from the rules which they found already 
established by the Roman law, wherever those rules ap- 
peared to be well grounded and apposite to the case in 
question, but principally from reason and convenience, 
adapted to the circumstances of the times ; preserving 
withal a due regard to ancient usages, and a certain fcodal 
tincture, which is still to be found in some branches of 
personal property. 

whai uiiniis But things personal, by our law, do not only include 

liertoiiai ni- ,. ,7, , ,. i ^ ^ 

elude. things moveable, but also something more : the whole of 
which is comprehended under the general name of chattels, 
which. Sir Edward Coke says,” is a French word signifying 
goods. The apellation is in truth derived from the tech- 
nical Latin word, catalla ; which primarily signified only 
beasts of husbandry, or (as we still call them) eattle, but 
in its secondary sense was applied to all moveables in 
general.^ In the grand constumier of Normandy® a chattel 
is described as a mere moveable, but at the same time it is 
set in opposition to a fief or feud : so that not only goods, 
but whatever was not a feud, were accounted chattels. 
And it is in this latter, more extended, negative sense, that 
[ 386 ]| our law adopts it ; the idea of goods, or moveables only, 
being not sufficiently comprehensive to take in everything 
that the law considers as a chattel interest. For since, as 
the commentator on the coustumier^ observes, there arc #o 
requisites to make a fief or heritage, duration as to time, 
and immobility with regard to place ; uffiatever wants either 

• 1 Inst. 118. ^ II conviemlroit (juil fust non 

^ Diifresne, II, 409. mouvahlt^ et dt dutec a tousiours^ 

' 87, foKI07«. 
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of these qualities is not, accordintj to the Normans, an 
heritage or fief ; or, according to us, is not a real estate : 
the consequence of which in both laws is, that it must be 
a personal estate, or chattel. 

Chattels therefoi e are distributed by the law into two ciiaitcis are 

•' of two kinds ; 

kinds ; chattels reaL and cliattels personaL^ chattels real, 

* ' M. and chattels 

1, Chattels real^ saith Sir Edward Coke/ are such as personal, 
concern, or savour of^ the realty; as terms for years of 
land, wardships in chivalry, (while the military tenures 
subsisted) the next presentation to a church, estates by a 
statute-merchant, statute -staple, elcgit^ or the like ; of all 
which w'e have already spoken. And these are called real how distn^ 

« 1, guished Iroiir 

chattels, as being interests issuing out or, or annexed to a freehold 
real estates : of which they have one quality, immobi- 
lity, which denominates them real ; but want the other, 
viz. a sufficient legal indeterminate duration ; and this 
want it is, that constitutes them chattels. The utmost 
period for which they can last is fixed and determinate, 
either for such a space of time certain, or till such a parti- 
cular sum of money be raised out of such a particular in- 
come ; so that they arc not e<iual in the eye of the law to 
the lowest estate of freehold, a lease for another’s life : 
their tenants were considered upon feodal principles, as 
merely bailiffs or farmers ; and the tenant of the freehold 
might at any time have destroyed their interest, till the 
reign of Henry VIII.* A freehold, which alone is a real 
estate, and seems (as has been said) to answer to the fief 
in Normandy, is conveyed at the common law*" by corpo- 
ral investiture and livery of seisin ; which gives the tenant [ 38/ ] 
so strong a hold of the laud, that it never after can be 
wrested from him during his life, but by his own act, of 
voluntary transfer or of forfeiture; or else by the happen- 
ing of some future contingency, as in estates per auler vie, 
and the determinable freeholds mentioned in a former 
chapter.* And even these, being of an uncertain duration, 

* So too, in the Norman law, et tout ce qui a^est point cn heintage. 

Cateux sont nieubles et immeubles: LL. Will, Nothi, c. 4, apud Du- 

sicomme vrais meuhles sont qui trans^ fresne, II, 409. 

porter se petivent, et ensuivir le corps ; ^ I Inst. 118. 

itnmeihbles sont choses qui ne peuvent ^ See jpage 152. 

fnsuhfir fe corps, niestre transportees, '* See ante, p« 345. * Page 134. 
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may by possibility last for the owner’s life j for the law 
will not presuppose the contingency to happen before it 
actually doesj and till then the estate is to all intents and 
purposes a life estate, and therefore a freehold interest. 
On the other hand, a chattel interest in lands, which the 
Nonnuns put in opposition to fief, and we to freehold, is 
conveyed hy no seisin or corporal investiture, hut the pos- 
session is gained by the mere entry of the tenant himself ; 
and it will certainly expire at a time prefixed and deter- 
mined, if not sooner. Thus a lease for years must neces- 
sarily fail at the end and completion of the term ; the next 
presentation to a church is satisfied and gone the instant 
it comes into possession, that is, by the first avoidance 
and presentation to the living ; the conditional estates by 
statutes and elegit arc determined as soon as the debt is 
paid ; and so guardianships in chivalry expired of course 
the moment that the heir came of age. And if there be 
any other chattel real, it will be found to correspond with 
the rest in this essential quality, that its duration is limit- 
ed to a time certain, beyond which it cannot subsist. 

2. Chattels personal are, properly and strictly speaking, 
things moveable ; which may be annexed to or attendant 
on the person of the owner, and carried about with him 
from one part of the world to another. Such are animals, 
household-stulF, money, jewels, corn, garments, and every 
thing else that can properly be set in motion, and trans- 
ferred from place to place. And of this kind of chattels 
it is, that we are principally to speak in the remainder of 
this book, having been unavoidably led to consider the 
nature of chattels real and their incidents, in the former 
chapters which were employed upon real estates : that 
kind of property being of a mongrel amphibious nature, 
originally endowed with one only of the characteristics of 
each species of things ; the immobility of things real, and 
the precarious duration of things personal. 

Chattel interests being thus distinguished and distri- 
buted, it ■wfill be proper to consider, first, the nature of that 
property f or dominion, to which they are liable ; which 
must be principally, nay solely, referred to personal chat- 
tels : and, secondly, the title to that property, or how it 
may be lost and acquired. Of each of these in its order. 
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OF PROPERTY IN THINGS PERSONAL. [389] 

Property, in chattels personal, niav be cither in pos- Property in 

. ^ .i chattels per- 

SCSS1071 ; which is where a man hatli not only the riff lit to sonai is either 

. Till 1 • I 1 • *'• possession 

enjoy, but hath the actual enjoyment ox, the thing ; or <>r in action, 
else it is in action ; wliere a man liath only a bare right, 
witliout apy occupation or enjoyment. And of tliese the 
former, or property in possessvm^ is divided into two sorts, 
an absolute and a qualified property. 

I. First then of property in possession absolute ; which Absolute 
is where a man liath, solely and exclusively, the right, and property, 
also the occupation, of any moveable chattels ; so tliat 
they cannot be transferred from him, or cease to be his, 
without his own act or default. Such may be all inani’- inanimate 

.1.1 things. 

mate things, as goods, plate, money, jewels, implements 
of war, garments, and the like : such also may be all 
vegetable productions, as the fruit or other parts of a plant, 
when severed from* the body of it; or the whole plant 
itself, when severed from the ground ; none of which can 
be moved out of the owner's possession without his own 
act or consent, or at least without doing him an injury, 
which it is the business of the law to prevent or remedy. 

Of these therefore there remains little to be said. 

But with regard to animalsj which have in themselves Animau. 
a principle and power of motion, and (unless particularly 
confined) can convey themselves from one part of the 
world to another, there is a great difference made with ^ 390 ] 
respect to their several classes, not only in our law, but 
in the law of nature and of all civilized nations. They are 
distinguished into such as are domitev^ and such as are « 
feree naturae : some being of a tame and others of a wild Tame and 
disposition. In such as are of a nature tame and domestic, 

(as horses, kine, sheep, poultry, and the like) a man may 
have as absolute a property as in any inanimate beings ; be- 
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cause these continue perpetually in his occupation, and 
will not stray from his house or person, unless by acci- 
dent or fraudulent enticement, in either of which cases the 
owner docs not lose his property in which our law agrees 
with the laws of France and Holland.*’ The stealing, or 
forcible abduction, of such property as this, is also felony 5 
for these are things of intrinsic value, serving for the food 
of man, or else for the uses of husbandry.' But in animals 
fercB naturae a man can have no absolute property. 

Of all tame and domestic animals, the brood belongs to 
the owner of the dam or mother ; the English law agree- 
ing with the civil, that ^‘‘partus sequitur ventrem” in the 
brute creation, though for the most part*^ in the human 
species it disallows that maxim. And therefore in the 
laws of England,' as well as Rome,^ “ si equam meant 
equus turn praegnantem fecerit, non est tumn sed meum 
quod natum est” And for this Puffendorf* gives a sen- 
sible reason : not only because the male is frequently 
unknown ; but also because the dam, during the time of 
her pregnancy, is almost useless to the proprietor, and 
must be maintained with greater expense and care : where- 
fore as her owner is the loser by her pregnancy, he ought 
to be the gainer by her brood. An exception to this rule 
is in the case of young cygnets ; which belong equally to 
the owner of the cock and hen, and shall be divided be-, 
tween them.** But here the reasons of the general rule 
cease, and “ cessante ratione cessat et ipsa lex for the 
male is well known by his constant association with the 
female 5 and for the same reason the owner of the one 
doth not suffer more disadvantage, during the time of 
pregnancy and nurture than the owner of the other. 

II. Other animals, that are not of a tame and domestic 
nature, are either not the objects of property at all, or else 
fall under our other division, namely, that of qualified^ 
limited or special property : which is such as is not in its 
nature permanent, but may sometimes subsist, and at 

■ 2 Mod. 319. I* Vinn. in Imt. I. 2, tit. 1, s. 15. 

' 1 Hal. P. C. 511, ,512. ' Bro. Abr. tit. Projierlie,29. 

'* See an exception under the new ' Ff. 6, 1, 5. 

Poor Law Act, 4 & 5 W. IV, c. 76, ff L. of N. 1. 4, c. 7. 

stated Rights of Persons, 494. *' 7 Rep. 17. 
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other times not subsist. In discussing which subject, I 
shall in the first place shew, how this species of property 
may subsist in such animals as are ferae naturae^ or of a 
wild nature ; and then, how it may subsist in any other 
things, when imdei particular circumstances. 

First then, a man may be invested A'.'ith a qualified, but 
not an absolute, property in all creatures that arc ferae 
naturae, cither per industriam, propter impotentiam, or 
propter privilegium. 

1 . A qualified property may subsist in animals ferae na- 
turae, per industriam hominis : by a man’s reclaiming and 
making them tame by art, industry, and education ; or by 
so confining them within his own immediate power that 
they cannot escape and use their natural liberty. And 
under this head some writers have ranked all the former 
species of animals we have mentioned, apprehending none 
to be originally and naturally tame, but only made so by 
art and custom : as horses, swine, and other eattlq ; which, 
if originally left to themselves, would have chosen to rove 
up and down, seeking their food at large, and are only 
made domestic by use and familiarity ; and arc therefore, 
say they, called manmeta, <juasi manui assueta. But 
however well this notion may be founded, abstractedly 
considered, our law apprehends the most obvious distinc- 
tion to be, between such animals as we generally see tame, 
and arc therefore seldom, if ever, found wandering at large, 
which it calls domitae naturae : and such creatures as are 
usually found at liberty, which are therefore supposed to 
be more emphatically ferae naturae, thougli it may happen 
that the latter shall be sometimes tamed and confined by 
the art and industry of man. Such as are deer in a park, 
hares or rabbits in an inclosed warren, doves in a dove- 
house, pheasants or partridges in a mew, hawks that are 
fed and commanded by their owner, and fish in a private 
pond or in trunks. These arc no longer the property of a 
man, than while they continue in his keeping or actual 
possession : but if at any time they regain their natural 
liberty, his property instantly ceases j unless they ha^ 
animum revertendi, which is only to be known by their 
usual custom of returning.* A maxim which is borrowed 
' Bracton, I. 2, c. 1 ; 7 Kcp. 17. 
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from the civil law;j “revertendi animum videntur definere 
habere tunc, cum revertendi consuetudinem deseruerint” 
The law therefore extends this possession farther than the 
mere manual occupation ; for my tame hawk that is pur-* 
suing his quarry in my presence, though he is at liberty to 
go where he pleases, is nevertheless my property j for he 
hath animum revertendi. So are my pigeons, that are 
flying at a distance from their home, (especially of the 
carrier kind) and likewile the deer that is chased out of 
my park or forest, and is instantly pursued by the keeper 
or forester : all which remain still in my possession, and I 
still preserve my qualified property in them. But if they 
stray without my knowledge, and do not return in the 
usual manner, it is then lawful for any stranger to take 
them.*' But if a deer, or any wild animal reclaimed, hath 
a collar or other mark put upon him, and goes and returns 
at his pleasure : or if a wild swan is taken, and marked 
and turned loose in the river, tlie owner’s property in him 
still continues, and it is not lawful for any one else to take 
him :* but otherwise, if the deer has been long absent 
without returning, or the swan leaves the neighbourhood. 
Bees also are ferae naturae’, but, when hived and re- 
claimed, a man may have a qualified property in them, by 
the law of nature, as well as by the civil law.*" And to the 
[ 393 ] same purpose, not to say in the same words, with the civil 
law, speaks Bracton occupation, that is, hiving or includ- 
ing them, gives the property in bees ; for, though a swarm 
lights upon my tree, I have no more property in them till 
I have hived them, than 1 have in the birds which make 
their nest thereon ; and therefore if another hives them, 
he shall be their proprietor : but a swarm, whieh fly from 
and out of my hive, are mine so long as I can keep them 
in my sight, and have power to pursue them ; and in these 
circumstances no one else is entitled to take them. But 
it hath been also said,® that with us the only ownership in 
bees is ratione soli; and the charter of the forest,^ which 

s 

i Inst. 2, 1, 15. ^ Finch. L. 177, 

* Crompt. of Courts, 176 ; 7 Rep. ^ L. 2, c. 1, s. 3. 

16. Bro. Abr. tit. Properties 37, 

"» Puff. I, 4, c. 6, s. 5 j Inst. 2, 1, cites 43 Edw. Ill, 24. 

J4, p 9 Hpn. Ill, c. 13* 
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allows every freeman to be entitled to the honey found 
.within his own woods, affords great countenance to this « 
-doctrine, that a qualified property may he had in bees, 

* in consideration of the property of the soil whereon they 
are found. 

In all these creatures, reclaimed from the wildness of How long this 
their nature, the property is not absolute, but defeasible : 
a property, that may be destroyed'if they resume their an- 
cient wildness, and are found af large. For if the phea- 
sants escape from the mew, or the fishes from the trunk, 
and are seen wandering at large in their proper element, 
they become ferae nntnr<B again ; andarefreeand open to the 
first occupant that has ability to seize them. But while they 
thus continue my qualified or defeasible property, they are 
as much under the protection of the law, as if they were 
absolutely and indefcasibly mine : and an action will lie 
against any man that detains them from me, or unlawfully 
destroys them. It is also as much felony by common law 
to steal such of them as are fit for food, provided the thief 
knew they were reclaimed, as it is to steal tame animals :i 
but not so, according to tlie common law, if they arc only 
kept for pleasure, curiosity, or whim, as dogs, bears, cats, 
apes, parrots, and singing birds because their value is not 
intrinsic, but depending only on the caprice of the owner ;* 
though it was such an invasion of property as might amount 
to a civil injury, and be redressed by a civil action.* [ 394 ] 
But now by statute 7 & 8 Geo. IV, c. 29, s. 31, the 
stealing of dogs and other beasts and birds, ordinarily 
kept in a state of confinement, not being the subject of 
larceny at common law, is made punishable upon convic- 
tion before two justices. And to steal a reclaimed hawk 
is felony both by common law and statute which seems 
to be a relic of the tyranny of our ancient sportsmen. 

And, among our elder ancestors, the ancient Britons, 
another species of reclaimed animals, viz., cats, were 
looked upon as creatures of intrinsic value ; and the killing 


’ l Hal. P. C. 512 ; 1 Hawk. P. C. ‘ Bro. Abr. tit. Trespass, 407. 
c. 33. 0 1 Hal. P. C. 512 ; 1 Hawk. P. C. 

' Lamb. Eiten. 275. c. 33. 

• 7 Rep. 18; 3 Inst. 109. 
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or stealing one was a grievous crime, and subjected the 
offender to a fine ; especially if it belonged to the king’s 
household, and was the custos horrei regii, for which there 
was a very peculiar forfeiture.'' And thus much of quali - 1 
fied property in wild animals, reclaimed per indiistriam. 
t. uiiaiiiied 2. A qualified property may also subsist with relation 
ratio fie im- to animals ferae naturae, ratione impotentuc, on account 
potenita. inability. ' As when hawks, herons, or other 

birds build in my trees, 6r coneys or otlicr creatures make 
their nests or burrows in my land, and have young ones 
there ; I have a qualified property in those young ones till 
such time as they can fly or run away, and then my pro- 
perty expires but, till then, it is in some cases trespass, 
and in others, felony, for a stranger to take them away.* 
For here, as the owner of the land has it in his power 
to do what he pleases with them, the law therefore vests 
a property in him of the young ones, in the same manner 
as it does of the old ones, if reclaimed and confined : 
tor these cannot tlirough weakness, any more than others 
through I'estraint, use their natural Jihertv and forsake 
him. 

^ ^^^^tly, havc a qualified property in am- 

ZZiuJ"'' naturae, propter privilegbim : that is, he may 

have the privilege of hunting, taking, and killing them, 
[395] in exclusion of other persons. Here he has a transient 
property in these animals, usually called game,^o long as 
they continue within his liberty;)' and may restrain miy 
stranger from taking them therein : but the instant they 
depart into another liberty, this qualified property ceases. 

1 he manner, in which this privilege is acquired, will be 
shewn in a subsequent chapter. 

qualified property which we have hitherto consi- 
property. dcrcd, cxtcnds only to animals /erae naturae, when either 


Si (juis feleitiy horrei regii custom 
dem, occideritvelfurto abstuleri(,felis 
summa cauda suspendatur, capiteaream 
attingentey et in earn grhna tritici ef~ 
fundantuTy us^uedum mmmitas caudee 
tritico CQ-operiatur:* Wotton» LL. 
Wall, I. .3, c. 5, 8. 5. An amerce- 
ment similar to which, Sir Edward 


Coke tells us (7 Rep. 18), there 
anciently was for stealimj: swans; 
only suspending them by the beak, 
instead of the tail. 

Carta de Forest. 9 Hen. Ill, c, 13. 
X 7 Rep. 17 ; Lamb.Eiren. 274. 
y Cro. Car. 554 ; Mar. 48 ; 5 Mod. 
376; 12 Mod. 144. 



CHAP. XXVI.] OF PROPERTY IN THINGS PERSONAL. 


427 


reclaimed, impotent, or privileged. Many other things 
may also be the objects of qualified property. It may 
subsist in the very elements, of fire or light, of air, and 
* of water. A man can have no absolute permanent pro- 
perty in these, as he may in the earth and land ; since 
these are of a vague and fugitive nature, and therefore can 
admit only of a precarious and qualified ownership, which 
lasts so long as they are in actual use and occupation, but 
no longer. If a man disturbs another, and deprives him 
of the lawful enjoyment of these ; if one obstructs 
another’s ancient windows,* corrupts the air of his house 
or gardens," fouls his water,'’ or uupens and lets it out, or 
if he diverts an ancient watercourse that used to run to the 
other’s mill or meadow the law will animadvert hereon 
as an injury, and protect the party injured in his possession. 

But the property in them ceases the instant tliey are out 
of possession; for, when no man is engaged in their 
actual occupation, they become again common, and every 
man has an equal right to appropriate them to his own use. 

These kinds of qmliGcation in property depend upon the 
peculiar circumstances of the subject-matter, which is not muieny may 
capable of being under the absolute dominion of any pro- frlllulelt 
prietor. But property may also be of a qualified or spe- 
cial nature, on account of the peculiar circumstances of 
the owner, when the thing itself is very capable of abso- 
lute owiiership. As in case of bailment, or delivery of qq- 
goods to another person for a particular use j as to a car- Biiimeiu. 
rier to convey to London, to an innkeeper to secure in 
his inn, or the like. Here there is no absolute property 
in cither the bailor or the bailee, the person delivering, or 
him to whom it is delivered : for the bailor hath only the 
right, and not the immediate possession ; the bailee hath 
the possession, and only a temporary right. But it is a 
qualified property in them bothj and each of them is en- 
titled to an action, in case the goods be damaged or taken 
away : the bailee on account of his immediate possession ; 
the bailor, because the possession of the bailee is, imme- 

» 9 Rep. 58. See 2 & 3 W. IV, • 9 Rep. 59 ; Lut. 92. 

c. 71, s. 3, and Private Wrongs, >> 9 Rep. 59. 

* 1 Leon. 273 ; Skin. ,389. 
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diately, his possession also.'* So also in case of goods 
pledged or pawned upon condition, either to repay money 
or otherwise ; both the pledgor and the pledgee have a 
qualified, but neither of them an absolute property in them : 
the pledgor’s property is conditional, and depends upon 
the performance of the condition of re-payment, &c. ; and 
so too is that of the pledgee, which depends upon its non- 
performance.‘‘ 'I'lie same may be said of goods distrained 
for rent, or other cause of distress : which are in the 
nature of a pledge, and are not, at the first taking, the ab- 
solute properly of either the distrainor, or party distrained 
upon ; but may be redeemed, or else forfeited, by the 
subsequent conduct of tlic latter. I3ut a servant, who 
liath the care of his master’s goods or chattels, as a butler 
of plate, a shepherd of sheep, and the like, hath not any 
property or possession either absolute or qualified, but 
only a mere charge or oversight.* 

Having thus considered the several divisions of property 
in possession, which subsists there only, where a man 
hath both the right and also the occupation of the thing ; 
we will proceed next to take a short view of the nature of 
property in action, or such where a man hath not the oc- 
cupation, but merely a bare right to occupy the thing in • 
question ; the possession whereof may however be reco- 
vered by a suit or action at law : from whence the thing 
so recoverable is called a thing, or chose induction fi 
Thus money due on bond is a chose in action ; for a pro- 
perty in the debt vests at the time of forfeiture mentioned 
in the obligation, but there is no possession till recovered 
by course of law. If a man promises, or covenants with 
me, to do any act, and fails in it, whereby I suffer damage, 
the recompense for this damage is a chose in action : for 
though a right to some recompense vests in me, at the time 
of the damage done, yet what and how large such recom- 

<• l Roll. Abr. 607. 

® Cro. Jac. 245. * ad recuperandum earn actionem ka^ 

f 3 Inst. 108. beamus” (Ff. 41, 1, 52.) And again, 

The same idea, and the same a;que bonis adnumerabitur etinmy si 
denomination, of property prevailed quid est in actionibus, petitionibus^ 
in the civil law. liem in bonis persecutionihus, Nam et hcec in bonis 
noslris habere intelliginiur^ quotiens esse videntur** (Ff. 50, 16, 49.) 
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pense shall be, can only be ascertained by verdict ; and 
the possession can only be given me by legal judgment 
and execution. In the former of these cases the student 
will observe, that the property, or right of action, depends 
upon an express contract or obligation to pay a stated sum : 
and in the latter it depends upon an implied contract, 
that if the covenantor does not perform the act he engaged 
to do, he shall pay me the damages I sustain by this 
breach of covenant. And hence it may be collected, that 
all property in action depends entirely upon contracts, 
either express or implied; which are the only regular 
means of acquiring a chose in action, and of the 
^nature of which we shall discourse at large in a subse- 
quent chapter. 

At present we have only to remark, that upon all con- 
tracts or promises, cither express or implied, and the 
infinite variety of cases into which they are and may be 
spun out, the law gives an action of some sort or other to 
the party injured in case of non performance ; to compel 
the wrongdoer to do justice to the party with whom he has 
contracted, and, on failure of performing the identical 
thing he engaged to do, to render a satisfaction equivalent 
to the damage sustained. But while the thing, or its equi- 
valent, remains in suspense, and the injured party has only 
the right and not the occupation, it is called a chose in 
action ; being a thing rather in potentia than in esse : though 
the owner may have as absolute a property in, and be as 
well entitled to, such things in action, as to things in pos- 
session. 

And, having thus distinguished the different degree or 
quantity of dominion or property to which things personal 
are subject, we may add a word or two concerning the time 
of their enjoyment, and the number of their owners ; in 
conformity to the method before observed in treating of 
the property of things real. 

First, as to the time of enjoyment. By the rules of the 
ancient common law, there could be no future property, 
to take place in expectancy, created in personal goods and 
chattels ; because, being things transitory, and by many 
accidents subject to be lost, destroyed, or otherwise im- 
paired, and the exigencies of trade requiring also a frequent 
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circulation thereof, it would occasion perpetual suits and 
quarrels, and put a stop to the freedom of commerce, if 
such limitations in remainder were generally tolerated and 
allowed. But yet in last wills and testaments such limit- 
ations of personal goods and chattels, in remainder after a 
bequest for life, were permitted i** though originally that 
indulgence was only shewn when merely the use of the 
goods, and not the goods themselves, was given to the first 
legatee the property being supposed to continue all the 
time in the executor of the devisor. But now that distinc- 
tion is disregarded -J and therefore if a man either by deed 
or will limits his books or furniture to A. for life, with re- 
mainder over to B., this remainder is good. But, wher^ 
an estate-tail in things personal is given to the first or any 
subsequent possessor, it vests in him the total property, 
and no remainder over shall be permitted on such a limit- 
ation.’' For this, if allowed, would tend to a perpetuity, 
as the devisee or grantee in tail of a chattel has no method 
of barring the entail : and therefore the law vests in him at 
once the entire dominion of the goods, being analagous to 
the fee-simple which a tenant in tail may acquire in a real 
estate. 

Next, as to the number of owners. Things personal may 
belong to their owners, not only in severalty, but also in 
joint-tenancy, and in common, as well as real estates. 
They cannot indeed be vested in coparcenary ; because they 
do not descend from the ancestor to the heir, which is ne- 
cessary to constitute coparceners. But if a horse, or other 
personal chattel, be given to two or more, absolutely, they 
are joint-tenants thereof, and an undivided moiety thereof 
may be sold and, unless the jointure be severed, the same 
doctrine of survivorship shall take place as iu estates of 
lands and tenements." And, in like manner, if the join- 
ture be severed, as by either of them selling his share, the 
vendee and the remaining part-owner shall be tenants in 
common, without any jus accrescendi or survivorship." So 
also if 100/. be given by will to two or more, equally to be 


^ 1 Equ. Cas. Abr. 360, 
* Mar. 106. 
i 2 Freein. 206. 

1 P. Wms. 290. 


* Marson v. Short, 2 Bing. N. C* 
118. 

« Litt. s. 282 ; 1 Vern. 217. 

» Litt. 8. 321. 
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divided between them, this makes them tenants in com- 
mon j" as, wc have formerly seen,!* the same words would 
have done, in regard to real estates. But, for the encou- 
ragement of husbandry and trade, it is held that a stock 
on a farm, thoug i occupied jointly, and also a stock 
used in a joint undertaking, by way of partnership in trade, 
shall always be considered as common and not as joint 
property 5 and there shall be no survivorship therein. 

“ 1 Equ, Cus. Abr. 292. i’ Page 21.S. 

■> 1 Vern. 217 ; Co. Litt. 181. 
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The title to We are next to consider the title to things personal, or tl]g| 
ioiufi! various means of acquiring, and of losing, such proper!^ 
as may be had therein : both which considerations of gain 
and loss shall be blended together in one and the same 
view, as was done in our observations upon real property j 
since it is for the most part impossible to contemplate the 
one, without contemplating the other also. And these me- 
thods of acquisition or loss are principally twelve : I. By 
occupancy. 2. 6y prerogative. 3. By forfeiture. 4. By 
custom. 5. By succession. 6. By marriage. 7- Py judg- 
ment. 8. By gift or grant. 9. By contract, 10. By bank- 
ruptcy. 11. By testament. 12. By administration. 

Title by oc- And first, a property in goods and chattels may be ae- 
cfpaiicy. quired by occupancy : which we have more than once® re- » 
marked, was the original and only primitive method of ac- 
quiring any property at all ; but which has since been res- 
trained and abridged by the positive laws of society, in 
order to maintain peace and harmony among mankind. 
For this purpose, by the laws of England, gifts, and con- 
tracts, testaments, legacies, and administrations have been 
introduced and countenanced, in order to transfer and con- 
tinue that property and possession in things personal which 
[ 401 ] has once been acquired by the owner. And, where such 
things are found without any other owner, they for the 
most part belong th the king by virtue of his prerogative ; 
"xcept in some few instances wherein the original and na- 
tural right of occupancy is still permitted to subsist, and 
which we are now to consider. 


See page 3, 8, 286. 
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1. Thus in ‘Ibe first place, U hath been said, that any- i. my one 
body may seise to his own use such goods as belong to an u 

alien enemy For such enemies, not being looked upon al.ien enemy, 
as members of our society, are not entitled during their 
state of enmity to the benefit or protection of the laws ; 
and therefore every man that has opportunity is permitted 
to seise upon their chattels, without being compelled as 
in other cases to make restitution or satisfaction to the 
owner. But this, however generally laid down by some 
of our writers, must in reason and justice be restrained to 
such captors as are authorised by the public authority of 
the state, residing in the crown f and to such goods as 
are brought into this country by the alien enemy, after a 
dfclaration of war, without a safe conduct or passport. 

And therefore it hath been holdeu,** that where a foreigner 
is resident in England, and afterwards a war breaks out 
between his country and ours, his goods are not liable to be 
seised. It hath also been adjudged, that if an enemy take 
the goods of an Englishman, which arc afterwards retaken 
by another subject of this kingdom, the former owner shall 
lose his property therein,*and it shall be indefcasibly vested 
in the second taker ; unless they were retaken the same 
day, and the owner before sun-set puts in his claim of 
property.® Which is agreeable to the law of nations, as 
understood in the time of Grotius,*^ even with regard to 
captures made at sea ; which were held to be the property 
of the captors after a possession of twenty-four hours ; 
though the modern authorities® require, that before the 
property can be changed, the goods must have been brought 
into port, and have continued a night mtra preesidia, in [ 402 ] 
a place of safe custody, so that all hope of recovering them 
was lost. 

And, as in the goods of an enemy, so also in his person, , 

a man may acquire a sort of qualified property, by taking peHyTi? iJi?’ 
him a prisoner in war at least till his ransom be paid.* 

*’ Fincli. L. 178, « ^ynkersh. I. 4; 

^ Freetti. 40. Rocc. de Assecur, not, 66. 

^ Bro. Abr. tit. properties 38, For- ^ Bro, Abr, tit. properties 18. 
feiture, 57. ^ We meet with a curious writ of 

« Ibid. trespass in the register (102) for 

f Dej. h. and p. /. 3, c. 6, s. 3. breaking a man’s house, and setting * 
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And thisjttdoctrine seems to have been extended to negro- 
servants,^ before the abolition of negro-slavery,’* who were 
purchased, when captives, of the nations with whom they 
were at war, and were therefore supposed to continue in 
some degree the property of their masters who bought 
them : though, accurately speaking, that property (if it 
indeed continued) consisted rather in the perpetual service, 
then in the body or person of the captive.’ 

2 . Mivvrahies 2. Thus again, whatever moveables are found upon the 

foiiilil oil (lie Ai 1 •! 1 

suifaceiKtiie surfacc 01 the earth, or m the sea, and are unclaimed by 
any owner, are supposed to be abandoned by the last pro- 
prietor ; and, as such, arc returned into the common stock 
and mass of things : and therefore they belong, as in a 
state of nature, to the first occupant or fortunate finder, 
unless they fall within the description of waifs, or estrays, 
or wreck, or hidden treasure; for these, we have formerly 
seen,”* are vested by law in the king, and form a part of 
the ordinary revenue of the crown. 

3. The bene. 3. Tlius too the benefit of the elements, the light, the 

meiiis.'***’ air, and the water, can only be appropriated by occupancy. 

If I have an ancient window overlooking my neighbour’s 
ground," he may not erect any blind to obstruct the light : 
but if I build my house close to his wall, which darkens it, I 
cannot compel him to demolish his wall ; for there the first 
occupancy is rather in him than in me. If my neighbour 

[ 403 ] makes a tan-yard, so as to annoy and render less salubri- 
ous the air of my house or gardens, the law will furnish 
me with a remedy ; but if he is first in possession of the 
air, and I fix my habitation near him, the nuisance is of 
my own seeking, and may continue. If a stream be un- 
occupied, 1 may erect a mill thereon, and detain the water ; 
yet not so as to injure my neighbour’s prior mill, or his 

such prisoner at large. “ Quare > 2 Lev. 201. 

i/omum ipsiu) A. aftud W, {iu qua 3 & 4 W. IV. c. 73, and see 

idem A. quemlam H. Sco/um per ip- Rights of Persons, 121. ‘ 

sumA.dtgutTracaptwmtanquampri- ' Garth. 396; Ld. Rayra. 147; 

sonetn mum, guosque $iM tie ceutum li- Salk. 667. 

brU, per qua$ idem H. redemptionem “ Rights of Persons, ch. 8. 

mam cum preefato A. pro vita ma ” See 2 & 3 W. IV, c. 7L s, 3, 

talvceada fecerat satisfactum foret, de- and Private Wrongs, ch. 13. 

««n«) frt%it, et ipsum H. cepit et ab- 
duxit, vel quo votuit abire permisit,Sfc: ’ 
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meadow : for he hath by the first occupancy acquired a 
property in the current. 

4. With regard likewise to animals ferae naturae, all 
mankind had by the original grant of the creator a right 
to pursue and take any fowl or insect of the air, any fish 
or inhabitant of the waters, and any beast or reptile of the 
field t and this natural right still continues in every indivi- 
dual, unless where it is restrained by the civil laws of the 
country. And when a man has once so seised them, they 
become while living his qualified property, or, if dead, are 
absolutely his own ; so that to steal them, or otherwise 
invade this property, is, according to their respective 
values, sometimes a criminal offence, sometimes only a 
civil injury. The restrictions which are laid upon this 
right, by the laws of England, relate principally to royal 
fish, as whale and sturgeon, and such terrestrial, aerial, or 
aquatic animals as go under the denomination of game ; 
the taking of which is made the exclusive right of the 
prince, and such of his subjects to whom he has granted 
the same royal privilege. But those animals, which are 
not expressly so reserved, are still liable to be taken and 
appropriated by any of the king's subjects, upon their own 
territories j in the same manner as they might have taken 
even game itself, till these civil prohibitions were issued : 
thjfre being in nature no distinction between one species 
of wild animals and another ; between the right of acquir- 
ing property in a hare or a squirrel, in a partridge or a 
butterfly : but the difference, at present made, arises 
merely from the positive municipal law. 

5. To this principle of occupancy also must be referred 
the method of acquiring a special personal property in 
corn growing on the ground, or other emblements, by any 
possessor of the land who hath sown or planted it, whether 
he be owner of the inheritance, or of a less estate : which 
emblements are distinct from the real estate in the land, 
and subject to many, though not all, the incidents attend- 
ing personal chattels. They were devisable by testament 
before the statute of wills," and at the death of the owner 
shall vest in his executor and not his heir } they are for- 
feitable by outlawry in a personal action :p and by the 

■* Bro. Abr. tit. Emhlements, 21 ; 5 Rep. 116. 

2f2 
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7. Confusion 
of goods. 


statute 11 Geo. II, c. 19, though not by the common law,^ 
they may be distrained for rent arrere. The* reason for ad* 
mitting the acquisition of this special property, by tenants 
who have temporary interests, was formerly given and 
it was extended to tenants in fee, principally for the 
benefit of their creditors : and therefore, though the em- 
blements are assets in the hands of the executor, arfe for- 
feitable upon outlawry, and distrainable for rent, they arc 
not in other respects considered as personal chattels • and 
particularly they are not the object of larceny, before they 
are severed from the ground.'’ 

6. The doctrine of property arising from acccssiort is 
also grounded on the right of occupancy. By the Roman 
law, if any given corporeal substance received afterwards 
an accession by natural or by artificial means, as by the 
growth of vegetables, the pregnancy of animals, the em- 
broidering of cloth, or the conversion of wood or metal 
into vessels and utensils, the original owner of the thing 
was entitled by his right of possession to the property of 
it under such its state of improvement but if the thing 
itself, by such operation, was changed into a different spe- 
cies, as by making wine, oil, or bread, out of another’s 
grapes, olives, or wheat, it belonged to the new operator ; 
who was only to make a satisfaction to the fortner propri- 
etor for the materials which he had so converted/^ 
these doctrines arc implicitly copied and adopted by our 
Bracton,'" and liave since been confirmed by many resolu- 
tions of the courts.'^' it hath even been held, tliat if one 
takes away and cloathes another’s wife or son, and after- 
terwards they return liome, the garments shall cease to be 
his property who provided them, being annexed to the 
person of the child or woman/ 

7. But in the case of confusion of goods, where those of 
two persons are so intermixed, that the several portions 
can be no longer distinguished, the English law partly 
agrees with, and partly differs from, the civil. If the 

it 

1 1 Roll. Abr. 666. « Inst. 2, 1, 2.5, 34. 

r P. 136, 162. ’ L, 2, c. 2 & 3. 

• 3 Inst. 109. " Bro. Abr. tit. Propertie ; 23 

• Inst. 2, 1, 25, 26, 31 ; Ff. 6, 1, Moor. 20 ; Poph. 38. 

* Moor. 214. 


5 . 
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intermixture be by consent, I apprehend that in both 
laws the proprietors have an interest in common, in pro- 
portion to their respective shares.* But if one wilfully in- 
termixes his moi7' y, corn, or hay, with that of another 
man, without his approbation or knowledge, or casts gold 
in like manner into another’s melting pot or crucible, the 
civil law, though it gives the sole property of the whole to 
him who has not interfered in the mixture, yet allows a 
satisfaction to the other for what he has so improvidcntly 
lost.y But our law, to guard against fraud, gives the entire 
property, without any account, to him whose original do- 
minion is invaded, and endeavoured to be rendered uncer- 
tain, without his own consent.* 

There is still another siiecies of property, which (if ». cupyrijhi 
it subsists by the common law) being grounded on labour 
and invention, is more properly reducible to the head of 
occupancy than any other ; since the right of occupancy 
itself is supposed by Mr. Locke,’’ and many others,'' to be 
founded on the personal labour of the occupant. And this 
is the right, which an author may be supposed to have in 
his own original literary com[)ositions : so that no other 
person without his leave may publish or make profit of the 
copies. When a man by the exertion of his rational pow- 

» has produced an original work, he seems to have clearly 
ghtto dispose of that identical work as he pleases, and 
any attempt to vary the disposition he has made of it, aj)- [ 4 OG ] 
pears to be an invasion of that right. Now the identity of 
a literary composition consists entirely in the sentiment 
and the laii^tiage ; the same conceptions, cloathed in the 
same words, must necessarily be the same composition : 
and whatever ihetliod be taken of exhibiting that composi- 
tion to the car or the eye of another, by recital, by writing, or 
by printing, in any number of copies, or at any period of 
time, it is always the identical work of the author which is 
so exhibited ; and no other man (it hath been thought) can 
have a right to exhibit it, especially for profit, without the 
author’s consent. This consent may perhaps be tacitly 


Inst. 2 , 1, 27, 28 ;1 Vern, 217. 
y Inst. 2, 1, 28. 

* Pogh. 38 ; 2 Biilstr.325 ; 1 Hal. 
P. C. 513 ; 2 Vern. 51 (j. 


>’ On Gov. part. 2, cli. 5. 
' See p.ige 8. 
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given to all mankind, when an author suffers his work to 
be published by another hand, without any claim or reserve 
of right, and without stamping on it any marks of owner- 
ship ; it being then a present to the public, like building a 
church or bridge, or laying out a new highway ; hut in 
case an author sells a single book, or totally grants the 
copyright, it hath been supposed, in the one case, that the 
buyer hath no more right to multiply copies of that book 
for sale, than he hath to imitate for the like purpose the 
ticket which is bought for admission to an opera or a con- 
cert ; and that, in the other, the udiole property, with all 
its exclusive rights, is perpetually transferred to the gran- 
tee. On the other liand it is urged, that though the exclu- 
sive pi'operty of the manuscript, and all which it contains, 
undoubtedly belongs to the author, before it is printed or 
published : yet from the instant of publication, the exclu- 
sive right of an author or his assigns to the sole commu- 
nication of his ideas immediately vanishes and evaporates ; 
as being a right of too subtile and unsubstantial a nature 
to become the subject of property at the common law, and 
only capable of being guarded by positive statutes and 
special provisions of the magistrate. 

The Roman law adjudged, that if one man wrote any 
thing on the paper or parchment of another, the writu^ 
should belong to the owner of the blank materials meSP 
ing thereby the mechanical operation of writing, for which 
it directed the scribe to receive satisfaction ; for, in works 
of genius and invention, as in painting on another man’s 
canvass, the same law® gave the canvass to the painter. As 
to any other property in the works of the understanding^ 
the law is silent ; though the sale of literary copies, for the 
purposes of recital or multiplication, is certainly as ancient 
as the times of Terence,*’ Martial,® and Statius.*' Neither 
with us in England hath there been (till very lately) any 
final* determination upon the right of authors at the com- 
mon law. 

Si in chartis me7nhranisve tuis ^ ProL in Eunuch, 20. 
carmen vel histo7*iam vel orationem Ti- Epigr, i. 67, \v. 72, xiii. 3, x\v, 

tins scripserity hvjus corporis non Ti- 194. 
thi^ sed tu dominus esse videris, Inst. ^ Juv. vii, 83. 

2,1,43. See i^agc'436. ‘ Since this was first written, it 

• Ibid, 5 . 34. was determinfd in the case of Mtllar 
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But whatever inherent copyright might have been sup- siaim** for 
posed to subsist by the common law, the statute 8 Ann. Iion‘’oTcw. 
c. 19, (amended by statute 15 Geo. Ill, c. 53,) declared 
that the author and ’ds assigns should have the sole liberty 
of printing and reprinting his works for the term of four- 
teen years, and no longer and also protected that pro- 
perty by additioual penalties and forfeitures : directing 
f^arther, that if, at the end of that term, the author him- 
self were living, the right should then return to him for 
another term of the same duration ; — and a similar pri- 
vilege was extended to the inventors of prints and engra- 
vings, for the term of eight-and- twenty years, by the 
statutes 8 Geo. II, c. 13, and 7 Geo. Ill, c. 38, besides an 
action for damages, with double costs, by statute 
17 Geo. Ill, c. 57 . And now by the statute 54 Geo. Ill, 
c. 156, the author and his assigns shall have the sole 
liberty of printing and reprinting his works, for the term 
of twenty-eight years,*' and for the life of the author, if he 
shall then be living ; and whoever violates this right, is 
liable to a special action on the case, with double costs 
and forfeiture of the pirated edition. By stat. 3 W. IV, 
c. 15, the author of any dramatic piece or his assigns, 
shall have as his property the sole liberty of represent- 
ing it or causing it to be represented for the period of 
^enty-eight years, and for the life of the author, if he 
shall then be living; (s. I) and this right is protected by 
penalties. By stat. 5 & 6 W. IV, c. 66, lectures are pro- 
tected from being published without the consent of the 
authors; and by stat. 38 Geo. Ill, c. 7Ij and 54 Geo. Ill, 
c. 56, sculpture is also protected. 

By stat. 54 G. Ill, c. 156, eleven copies of every pub- 
lished work w'ere ordered to be gratuitously delivered to the 

V. TayloTy vaB. R> Pasch, V Geo III, i By statute 15 Geo. Ill, c. 53, 

1769, that an exclusive and perina- some additional privileges in thisres- 
nent copyright in authors subsisted pect are granted to the universities, 
by the common law. But afterwards and certain other learned societies, 
in the case of Donaldson v. Becket, k A bill h&s been brought in in four 
before the house of lords, 22 successive parliaments, including the 
1774, it was held that no copyright present (1840), to extend this term, 
now subsists in authors after the but hitherto without success. It is 
expiration of the several terms cre- now before parliament (1840 ) 
ated by the statute of queen Anne* 
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eleven public libraries mentioned in the act. By stat. 6 & 7 
W. IV. c. 1 10, this part of the act is repealed, and the num- 
ber is now reduced to five. By stat. I & 2 Viet., c. 69, 
the benefit of international copyright is in certain cases 
secured, as it empowers her Majesty by order in council, 
to direct that authors of books first published in foreign 
countries, and their assigns, shall have a copyright in such 
books within her Majesty’s dominion.' 

Remedy for It should be observed, that the most effectual remedy 

piracy. ^ 

for the protection of copyright is to be found in a court 
of equity, which will grant an injunction to restrain the 
piratical work. If however, the publication be of such a 
nature, that the author cannot maintain an action at law, 
a court of equity will not grant an injunction. work 
therefore of an immoral or libelkius character has not this 
protection."* 

Patents. These parliamentary protections appear to have been 
suggested by the exception in the statute of monopolies, 
21 Jac. I, c. 3, which allows a royal patent of privilege to 
be granted for fourteen years to any inventor of a new 
manufacture, for the sole working or making of the same ; 
by virtue whereof it is held that a temporary property 
therein becomes vested in the king’s patentee and by stat. 
5 & 6 W. IV, c. 83, his right may be extended for seven 
years by the Judicial Committe of the Privy Council, on|I 
proper case being made out. 

* A bill is now before parliament “ Wakot v. IFalkr, 7 Ves. 1 ; 
(1840), to secure a copyright for a SotftAey v. Sherwood, 2 Mer. 435. 
short term in desigus for printed " 1 Vern. 62. 

' goods. 
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OP TITLE BY PREROGATIVE, and FORFEITURE. [ 408 ;j 

A SKCOND method of acquiring property in personal ntic by pre- 
chattels is by the ^wg's jjrerogative : whereby a right 
may accrue citlicr to the crown itself^ or to such as claim 
under the title of the crown, as by the king’s grant, or by 
prescription, which supposes an ancient grant. 

Such in the first place are all tributes^ taxes^ and Tributes, 
customs ; whether constitutionally inherent in the crown, CUi»lUlllS. 
as flowers of tlie prerogative and branches of the census 
regttlis, or ancient royal revenue, or whether they be oc- 
casionally created by authority of parliament; of both 
which species of revenue wc have elsewhere treated.® In 
these the king acquires and the subject loses a property, 
the instant they become due : if paid, they are a chose in 
possession; if unpaid, a chose in action. Hither also may 
tfe referred all forfeitures^fines, and amercements due to 
the king, which accrue by virtue of his ancient preroga- 
tive, or by particular modern statutes : wliich revenues 
created by statute do always assimilate, or take the same 
nature, w'ith the ancient revenues ; and may therefore be 
looked upon as arising from a kind of artificial or secon- 
dary prerogative. And, in either case, the owner of the 
thing forfeited, and the person fined or amerced, lose and 
part with the property of the forfeiture, fine, or amerce- 
ment, the instant the king or his grantee acquires it. 

In these several methods of acquiring property by pre- [ 409 ] 
rogative there is also this peculiar quality, that the king 
cannot have a joint property with any person in one en- ‘yj’"’' 
tire chattel, or such a one as is not capable of division or 
separation ; but whei'e the titles of the king and a subject 
concur, the king shall have the whole : in like manner as 
* See Rights of Persons, p. 321. 
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[ 410 ] 


the king cannot, either by grant or contract, become a 
joint-tenant of a chattel real with another person j** but 
by such grant or contract shall become entitled to the 
whole in severalty. Thus, if a horse be given to the king 
and a private person, the king shall have the sole pro- 
perty : if a bond be made to the king and a subject, the 
king shall have the whole penalty ; the debt or duty being 
one single chattel and so, if two persons have the pro- 
perty of a horse between them, or have a joint debt owing 
them on bond, and one of them assigns his part to the 
king, or is attainted, whereby his moiety is forfeited to 
the crown ; the king shall have the qntire horse, and en- 
tire debt.** For, as it is not consistent with the dignity of 
the crown to be partner with a subject, so neither does 
the king ever lose bis right in any instance ; but, where 
they interfere, his is always preferred to that of another 
person:® from which two principles it is a necessary con- 
sequence, that the innocent though unfortunate partner 
must lose his share in both the debt and the horse, or in 
any other chattel in the same circumstances. 

This doctrine has no opportunity to take place in cer- 
laui Ollier lusiaiiees ui ime uy prerogative, iiiat I'eiiiuin 

to be mentioned ; as the chattels thereby vested are ori- 
ginally and solely vested in the crown, without any transfer 
or derivative assignment eith^ by deed or law from any 
former proprietor. Such is the acquisition of property in 
wreck, in treasure trove, in waifs, in estrays, in royal fish, 
in swans, and the like ; which are not transferred to the 
sovereign from any former owner, but are originally in- 
herent in him by the rules of law, and are derived to par- 
ticular subjects, as royal franchises, by his bounty. These 
arc ascribed to him, partly upon the particular reasons 
elsewhere' mentioned ; and partly upon the general prin- 
ciple of their being bona vacantia, and therefore vested in 
the kmg, as well to preserve the peace of the public, as in 
trust to employ them for the safety and ornament of the 
commonwealth. 

See pnge 207. Cro. Eliz. 263 ; Plowd. 323 } 

^ Filzh. Abr. t. i)c//e,38 j Pluwd. Finch. Law. 178 ; 10 Mod. 245. 

243, ' * Co. Liu, 30. 

^ See Rights of Persons, ch. 8. 
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There is also a kind of prerogative co/tpright subsisting prerogative 
in certain books, which is held to be vested in the crown 
upon different reasons. Thus, 1 . The king, as the exe- 
cutive magistrate, has the right of promulgiiig to the peo- 
ple all acts of state and government. This gives him the 
exclusive privilege of printing, at his own press, or that 
of his grantees, all acts of parliament, proclAmations, and 
orders of council. 2. As supreme head of the church, he 
hath a right to the publication of all liturgies and books 
of divine service. 3. He is also said to have a right by 
purchase to tlic copies of such law books, grammars, and 
other compositions, as were compiled or translated at the 
expense of the crown. And upon these two last princi- 
ples combined, the exclusive right of printing the trans- 
lation of the bible is founded. 

There still remains another species of iirerogative pro- Tiienghtto 

^ ^ ^ «raiit vested 

perty, founded upon a very different principle from any "• ‘I'e ciown. 
that liave been mentioned before ; the property of such 
animals ferae naturae as are known by the denomination 
of game, with the right of pursuing, taking, and destroy- 
ing them : which is vested in the king alone, and from 
him derived to sucli of his subjects as have received the 
grants of a chase, a park, a free warren, or free fishery. 

This may lead us into an incpiiry concerning the original 
of these franchises, or royalties, on which we touched a 
little in a former chapter the right itself being an incor- [411 ] 
poreal hereditament, though the fruits and profits of it are 
of a personal nature. 

In the first place then we have already shewn, and in- tnv instory 
deed it cannot be denied, that by the law of nature every clii'se? 
man from the prince to the peasant, has an equal right of 
pursuing, and taking to his own use, all such creatures as 
lire ferae naturae, and therefore the property of nobody, 
but liable to be seised by the first occupant. And so it 
was held by the imperial law, even so late as Justinian's 
time : ferae igitur bestiae, et volures, et omnia animalia 
quae mari, coelo, et terra nascuntur, simul atque ab aliquo 
rapta fuerint, jure gentium statim illius esse incipiunt. 

Quod enim nullius est, id naturali ratione orcupanti con- 
ceditur.'’^ But it follows from the very end and consti- 
* Page 38, 39. >> Inst. 2, 1, 12. 
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tution of society, that this natural right, as well as many 
others belonging to man as an individual, may be restrained 
by positive laws enacted for reasons of state, or for the 
supposed benefit of the community. This restriction may 
be either with respect to the place in which this right may 
or may not be exercised ; with respect to the animals 
that are the subject of this right; or with respect to the 
pei’so/is allowed or forbidden to exercise it. And, in con- 
sequence of this authority, wc find that the municipal laws 
of many nations have exerted such power of restraint ; 
have in general forbidden the entering en another man’s 
grounds, for any cause, without the owner’s leave ; have 
extended their protection to such particular animals as arc 
usually the objects of pursuit; ami have invested the pre- 
rogative of hunting and taking such animals in the sove- 
reign of the state only, and such as he shall authorise.' 
Many reasons liave concurred for making these constitu- 
tions : as, 1. For the encouragement of agriculture and 
improvement of lands, by giving every man an exclusive 
dominion over his own soil. 2. For preservation of the 
several species of these animals, which would soon be ex- 
tirpated by a general liberty. 3. For prevention of idle- 
ness and dissipation in husbandmen, artificers, and others 
[412] of lower rank; which would be the unavoidable conse- 
quence of universal licence. 4. For prevention of popular 
insurrections and resistance to the government, by dis- 
arming the bulk of the people :•> which last is a reason 
oftner meant, than avowed, by the makers of forest or 
game law's. Nor, certainly in these prohibitions is there 
any natural injustice, as some have weakly enough sup- 
posed : since, as Puffendorf observes, the' law does not 
hereby take from any man his present property, or what 
was already his own, but barely abridges him of one means 
of acquiring a future property, that of occupancy ; which 
indeed the law of nature would allow him, but of which 
the laws of society have in most instances very justly and 
reasonably deprived him. 

Yet however sensible these provisions in general may 
be, on the footing of reason, or justice, or civil policy, we 
must notwithstanding acknowledge that, in their present 
' Puff. L. N. I, 4, c. 6,'s. 5. ) Warburton’s Alliance, 324. 
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shape, they owe their immediate original to slavery. It is not 
till afterthe irruption of the northern nations into the Roman 
empire, that we read of any other prohibitions, than that 
natural one of not sporting on any private grounds with- 
out the owner’s 1 ave ; and another of a more spiritual 
nature, which was rather a rule of ecclesiastical discipline, 
than a branch of municipal law. The Roman or civil 
law, though it knew no restriction as to persons or animals, 
so far regarded the article of place, that it allowed no man 
to hunt or sport upon another’s ground, but by consent of 
the owner of the soil. Qiii alienum fundtim ingreditur, 
vcnainli ant anenpandi gratia, potest a domino proliiberi 
ne ingrediatur."^ For if there can, by the law of nature, 
be any inchoate imperfect property supposed in wild ani- 
mals before they are taken, it seems most reasonable to 
fix it in him upon whose land thc'y are found. And as 
to the other I’estriction, which relates to persons and not 
to place, the pontifical or canon law* interdicts “ vena- 
tiones, et sylvaticas vagationes cum canihns et acripitri- 
Ims,” to all clergymen without distinction ; grounded on 
a saying of St. Jerom,"' that it never is recorded that these 4[3 j 
diversions Avere used by the saints, or primitive fathers. 

And the canojis of our Sa.xou church, published in the 
reign of king Edgar," concur in the same prohibition : 
though our secular laws, at least after the conquest, did 
even in the times of popery dispense Avith this canonical 
impediment ; and spiritual persons AAcre allowed by the 
common law to hunt for their recreation, in order to 
render them fitter for the performance of their duty ; as a 
confirmation whereof Ave may observe, that it is to this 
day a branch of the king’s prerogative, at the death of 
every bishop, to have his kennel of hounds, or a compo- 
sition in lieu thereof." 

But, with regard to the rise and original of our present 
civil prohibitions, it will be found that all forest and game 
laws were introduced into Europe at the same time, aiul 
by the , same policy, as gave birth to .the feudal system; 
when those swarms of barbarians issued from their northern 
hive, and laid the foundation of most of the present king- 

^ Inst. 2, 1, 8. 12. Decret. part 1, dist. 34, 1. 1. 

^ Decretal. 1, 6, tit. 24, c. 2. ■ Cap, 64. • 4 Inst. 30,9. 
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doins of Europe, on the ruins of the western empire. For 
when a conquering general came to settle the ceconomy of 
a vanquished country, and to part it out among his soldi- 
ers or feudatories, who were to render him military service 
for such donations ; it behoved him, in order to secure his 
new acquisitions, to keep the rnstid or natives of the coun- 
try, and all who were not his military tenants, in as low a 
condition as possible, and especially to prohibit them the 
use of arms. Nothing could do this more eifectually than 
a prohibition of hunting and spoi'ting ; and therefore it was 
the policy of the conqueror to reserve this right to himself, 
and such on whom he should bestow it ; which were only 
his capital feudatories, or greater barons. And accordingly 
we find, in the feudal constitutions,'’ one and the same law 
prohibiting the rnstid in general from carrying arms, and 
also proscribing the use of nets, snares, or other engines 
[ 414 ] for destroying the game. This exclusive privilege well 
suited the martial genius of the conquering troops, who 
delighted in a sport*' which in its pursuit and slaughter 
bore some resemblance to war. Vita omnis, (says Caesar, 
speaking of the ancient Germans,) m venationibus atque 
ill stndiisrei militaris constititd And Tacitus in like man- 
ner observes, that quotks hella non ineunt,,muJtum vena- 
tibus, plus per ofiuni transv^unt J* And indeed, like some 
of their modern successors, they had no other amusement 
to entertain their vacant* hours; despising all arts as efte- 
minatc, and having no other learning than was couched in 
such rude ditties as were sung at the solemn carousals 
which succeeded these ancient huntings. And it is re- 
markable that, in those nations where the feodal policy 
remains the most uncorrupted, the forest or game laws 
continue in their highest rigor. In France all game pre- 
vious to the first Revolution was properly the king’s ; and 
in some parts of Germany it is death for a peasant to be 
found hunting in the woods of the nobility .‘ 

p Feud, 1. 2, tit, 27, s. 5. find plenty anough in the winter, 

*1 In the laws of JengCiiz Khan, during their recess from war. (Mod. 
founder of the Mogul and Tartarian Univ. Hist. iv. 468.) 

empire, published A. D. 1206, there De Bell, Gall, 1, 6, c. 20. 
is one which prohibits the killing of " C. 15. 

all game from March to October ; * Mattheus de Crimin, c. 3, tit. 1 , 

that the court and soldiery might C}^r]^zoy, Praclic,Saxonie,p, 2 yC,S4, 
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With us in England also, hunting has ever been esteem- 
ed a most princely diversion and exercise. The whole 
island was replenished with all sorts of game in the times 
of the Britons ; who lived in a wild and pastoral manner, 
without enclosing r improving their grounds, and derived 
much of their subsistence from the chase, which they all 
enjoyed in common. But when husbandry took place 
under the Saxon government, and lands began to be cul- 
tivated, improved, and enclosed, the beasts naturally fled 
into the woody and desert tracts ; which were called the 
forests, and, having never been disposed of in the first dis- 
tribution of lands, were therefore held to belong to the 
crown. These were filled with great plenty of game, which 
our royal sportsmen reserved for their own diversion, on 
pain of a pecuniary forfeiture for such as interfered with 
their sovereign. But every freeholder had the full liberty 
of sporting upon his own territories, provided he abstained 
from the king’s forests : as is fully expressed in the laws 
of Canute," and of Edward the Confessor “ sit quilibet 
homo dignus venatione sua, in syltut, et in agris, sihi pro- 
priis, et in dominio suo : et obstinent omnis homo a venariis 
regiiS) ubicunque pacem eis habere voluerit which in- 
deed was the ancient law of the Scandinavian continent, 
from whence Canute probably derived it. Cuique enim 
in proprio fundo quarnlibet feram quoquo niodo venari 
qiermissium.”''' 

However, upon the Norman conquest, a new doctrine 
took place ; and the right of pursuing and taking all beasts 
of chase or venary, and such other animals as were ac- 
counted game, was then held to belong to the king, or to 
such only as were authorised under him. And this, as 
well upon the principles of the feodal law, that the king is 
the ultimate proprietor of all the lands in the kingdom, 
they being all held of him as the chief lord, or lord para- 
mount of the fee ; and that therefore he has the right of 
the universal soil, to enter thereon, and to chase and take 
such creatures at his pleasure : as also upon another max- 
im of the common law, which we have frequently cited 
and illustrated, that these animals are bona vacantia, and 

Steirnhoek de jure Sucon» 1. 2, 

c. 8. 
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haying no other owner, belong to the king by his prero- 
gative. As therefore the former reason was hejd to vest 
in the king a right to pursue and take them an|^here ; 
the latter was supposed to give the king, and such as he 
should authorise, a sole and exclusive right. 

This right, thus newly vested in the crown, was exerted 
with the utmost rigor, at and after the time of the Nor- 
man establishment ; not only in the ancient for^ts, but 
in the new ones which the conqueror made, by laying to- 
gether vast tracts of country, depopulated for that pur- 
pose, and reserved solely for the king’s royal diversion ; 
in which were exercised the most horrid tyrannies and 
oppressions, under colour of forest law, for the sake of 
preserving the beasts of chase; to kill any of which, 
within the limits of the forest, was as penal as the death 
of a man. And, in pursuance of the same principle, king 
John laid a total interdict upon the winged as well as the 
fourfooted creation: capturam avium per totam An- 
gliam mterdixit.^” The cruel and unsupportablc hard- 
ships, which these forest laws created to the subject, oc- 
casioned our ancestors to be as zealous for their reforma- 
tion, as for the relaxation of tlie feodal rigors and the 
other exactions introduced by the Norman family ; and 
accordingly we find the immunities of carta de foresta as 
warmly contended for and extorted from the king with as 
much difficulty as those of mngna carta itself. By this 
charter, confirmed in parliament,’’ many forests were dis- 
afforested, or stripped of tlieir oppressive privileges, and 
regulations were made in the regimen of such as re- 
mained ; particularly.’' killing the king’s deer was made no 
longer a capital offence, but only punished by a fine, im- 
prisonment, or abjuration of the realm. And by a variety 
of subsequent statutes, together with the long acquies- 
cence of the crown without exerting the forest laws, tips 
prerogative is now become no longer a grievance to the 
subject. 

But, as the king* reserved to himself the forests for his 
own exclusive diversion, so he granted •out from time .to . 
timp other tracts of lauds to his subjects under the names 
of chases or parks f or gave them licened to make such in 
X M. Paris, 303. X 9 Hen. HI. » Cap. 10. • See page 37. 
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their own grounds ; which indeed are smaller forests, in 
the hands of a subject, but not governed by the forest laws : 
and by^he common law no person is at liberty to take or 
kill any beasts of chase, but such as hath an ancient chase 
or park ; unless they be also beasts of prey. 

As to all inferior species of game, called beasts and 
fowls <£ warren, the liberty of taking or killing them is 
another franchise or royalty, derived likewise from the 
crown, and called free warren ; a word, which signifies 
preservation or custody : as the exclusive liberty of taking 
and killing fish in a public stream or river is called a free 
fishery ; of which however no new franchise can at present 
be granted, by the express provision of magna carta, 
c. 16.’’ The principal intention of granting to any one 
these franchises or liberties was in order to protect the 
game, by giving the grantee a sole and exclusive power of 
killing it himself, provided he prevented other persons. 
And no man until very recently, but he who had a chase 
or free warren by grant from the crown, or prescription 
which supposed one, could justify hunting or sporting 
upon another man’s soil ; nor indeed, in thorough strict- 
ness of common law, either hunting or sporting at all. 

However novel this doctrine may seem to such as have 
called themselves qualified sportsmen, it is a regular con- 
sequence from what has been before delivered 5 that the sole 
right of taking and destroying game belongs exclusively 
to the king. This appears, as well from the historical 
deduction here made, as because he may graiit to his sub- 
jects an exclusive right of taking them ; which he could 
not do, unless such a right was first inherent in himself. 
And hence it will follow, that no person whatever, but 
he who has such derivative right from the crown, is by 
common law entitled to take or kill any beasts of chase, 
or other game whatsoever. It is true, that, by the acqui- 
escence of the crown, the frequent grants of free warren 
in ancient times, and the introduction of new penalties of 
late by certain statutes for preserving the game, this ex- 
clusive prerogative of the king is little known or consi- 
dered ; every man, that is exempted from these modern 
penalties, looking upon himself as at liberty to do what 
Mirr. c. 5, s, 2. See page 39. 
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he pleases with the game ; whereas the contrary is strictly 
true, that no man, however well qualified he might vul- 
[ 418 ] g^rly have been esteemed, had a right to encroach on the 
royal prerogative by the killing of game, unless he could 
shew a particular grant of free warren ; or a prescription, 
which presumed a grant ; or some authority under an act 
of parliament As for the latter, I recollect but two in- 
stances wherein an express permission to kill game was 
ever given by statute ; the one by 1 Jac. I, c. 27? altered 
by 7 I. c. 11, and virtually repealed by 22 & 23 
Car. II, c. 25, which gave authority, so long as they re- 
mained in force, to the owners of free warren, to lords of 
manors, and to all freeholders having AOL per ammm in 
lands of inheritance, or 80/. for life or lives, or 400/. per- 
sonal estate, (and their servants) to take partridges and 
pheasants upon their own or their master’s free warren, 
inheritance, or freehold : the otlier by 5 Ann. c. 14, which 
empowers lords and ladies of manors to appoint game- 
keepers to kill game for the use of such lord or lady ; 
which with some alteration still subsists,*^ and plainly sup- 
poses such power not to have been in them before. The 
truth of the matter is, that these game laws never did in- 
deed qualify anybody, except in the instance of a game- 
keeper, to kill game : but only, to save the trouble and 
formal process of an action by the person injured, who 
perhaps too might remit the offence, these statutes in- 
flicted additional penalties, to be recovered either in a 
regular or summary way, by any of the king’s subjects, 
from certain persons of inferior rank who might be found 
offending in this particular. But it does not follow that 
persons, excused from these additional penalties, were 
therefore authorized to kill game. The circumstance of 
having 100/. per annum, and the rest, were not properly 
qualifleations, but exemptions. And these persons, so 
exempted from the penalties of the game statutes, were 
not only liable to actions of trespass by the owners of the 
land ; but also, if they killed game within the limits of 
any royal franchise, they were liable to the actions of such 
who might have the right of chase or free warren therein. 
And the necessity of any qualifleation whatever has been re- 
« 1 & 2 W. IV, c. 32, s, 13. 
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cently abolished by statute 1 & 2 W.IV, and it is enacted, 

(s. 6) that every certificated person may kill game subject to 
the law of trespass ; but the act is not to prejudice any 
rights of manor, forest, chase, or warren (s. 8,) nor the 
forest rights of the crown (s. 9). 

Upon the whole it appears, that the king, by his prero- [ 419 ] 
gative, and such persons as have, under his authority, the who may ac- 
royal franchises of chase, park, free warren, or free-fishery, peny m 

.17 1 ^ • 1 Banie . 

are the only persons who may acquire any property, how- 
ever fugitive and transitory, in these animals ferae naturae, 
while living ; which is said to be vested in them, as was 
observed in a former chapter, propter privilegiuni. And 
it must also be remembered, that such persons as may thus 
lawfully hunt, fish, or fowl, rationc privilegii, have (as has 
been said) only a qualified pro]>erty in these animals : it 
not being absolute or permanent, but lasting only so long 
as the creatures remain within the limits of such respec- 
tive franchise or liberty, and ceasing the instant they vo- 
luntarily pass out of it. It is held indeed, that if a man 
starts any game within his own grounds, and follows into 
another’s, and kills it there, the property remains in him- 
self.'* And this is grounded on reason and natural 
justice for the property consists in the possession ; 
which possession commences by the finding it in his own 
liberty, and is continued by the immediate pursuit. And 
so, if a stranger starts game in one man’s chase or free 
warren, and hunts it into another liberty, the property con- 
tinues in the owner of the chase or warren ; this property 
arising from privilege,*' and not being changed by the 
act of a mere stranger. Or if a man starts game on 
another’s private grounds and kills it there, the property 
belongs to him in whose ground it was killed, because it 
was also started there this property arising ratione soli. 

Whereas if, after being started there, it is killed in the 
grounds of a third person, the property belongs not to the 
owner of the first ground, because the property is local ; 
nor yet to the owner of the second, because it was not 
started in his soil ; but it vests in the person who started 

' Lord Raym. 251- 
* KM. 


■* 11 Mod. 75. 

‘ Puflf. L. N. 1. 4, c. 6. 
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and killed it,’’ though guilty of a trespass against both the 
owners. By the statute to which we have already adver- 
ted, 1 & 2 W. IV, c. 32, the sale of game is legalized 
Under certain restrictions. 

[ 420 ] HI. I proceed now to a third method, whereby a title 

forfeiwi*. goods and chattels ujay be aciiuired and lost, vh. by 

forfeiture) as a punishment for some crime or misdemea- 
nour in the party forfeiting, and as a compensation for the 
offence and Injury committed against him to whom they 
are forfeited. Of forfeitures, considered as the means 
whereby real property might be lost and accpiired, we 
treated in a former chapter.' It remains therefore in this 
place only to mention by what means, or for what offences, 
goods and chattels become liable to forfeiture. 

In the variety of penal laws with which the subject is 
at present incumbered, it were a tedious and impracticable 
task to reckon up the various forfeitures inflicted by 
special statutes, for particular crimes and misdemeanors ; 
some of which are mala in se, or offences against the 
divine law, either natural or revealed ; but by far the 
greatest part are mala proltibita, or such as derive their 
guilt merely from their prohibition by the laws of the land : 
such as was the forfeiture of 40a-. per month by the statute 
5 Eliz. c. 4, for exercising a trade without having served 
seven years as an apprentice thereto ; and the forfeiture of 
10/. by 9 Ann. c. 2.3, for printing an almanack without a 
stamp, both of which statutes are now however repcaled.j I 
shall therefore confine myself to those offences only, by 
which all the goods and chattels of the offender are forfeited : 
referring the student for such, where pecuniary mulcts of 
different quantities are inflicted, to their several proper 
heads, under which very many of them have been or will 
be mentioned ; or else to the collections of Hawkins, and 
Burn, and other laborious compilers. Indeed, as most of 
these forfeitures belong to the crown, they may seem as 
if they ought to have been referred to the preceding 
method of acquiring personal property, namely, by prero- 
gative, But as, in the instance of partial forfeitures, a 


> f)4 Geo. Ill, c. 96; rwGeo, III, 
e. ISl. ' 


* Far. 18; Lord Ruym. 251. 
^ See page 297. 
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moiety often goes to the informer, the poor, or sometimes 
to other persons ; and as one total forfeiture, namely that 
by a bankrupt who is guilty of felony by concealing his 
effects, accrues entirely to his creditors, I have therefore [421 ] 
made it a distinct liead of transferring property. 

Goods and chattels then are totally forfeited by con- For wimt of- 

• D 1 • 1 1 ... i*. n 1 fences coihIs 

victionot lugli treason or nmpriston of treason; of felony iuid(ii.iuci> 
in general, and particular of felony de se, and of waw- 
slaughter ; nay even by conviction of excusable homicide 
by outlawry for treason or felony ; by conviction of lar- 
ceny ; by ftight in treason or felony ; even though the party 
be acquitted of the fact, hy standing mute^ when ar- 
raigned of felony ; by drawing a weapon on a judge, or 
striking any one in the presence of the king's courts', 
by prcemtaiire ; by pretended prophecies, upon a second 
conviction; and hy challenging to fight on account of 
money won at gaming. All these offences, as will more 
fully appear elsewhere,* induce a total forfeiture of goods 
and chattels. 

And this forfeiture commences from the time of con- atid wiinnt 
vktion, not the time of committing the fa(;t, as in for- 
feitnres of real property. For chattels are of so vague and 
fluctuating a nature, that to effect them by any relation 
back, would be attended with more inconvenience than in 
the case of landed estates : and part, if not the whole of 
them, must be expended in maintaining the delinquent, 
between the time of committing the fact and his convic- 
tion. Yet a. fraudulent conveyance of them, to defeat the 
interest of the crown, is made void by statute 13Eliz. c. 6. 

‘‘Co. Litt. 391; 2 Inst. 316; felony onlj', 9 G. IV, c. 31 ; ou'/in^, 

3 Inst. 320. which was removed from onr statute 

' See Public Wrongs. Blackstone book by stat. 5 Geo. IV, c. 47 ; and 
mentions certain offences as causing the residing abroad of artificers, 
forfeiture, wliicli no longer exist, whicli is no longer punishable, 
as pfiit (ream, which is now made 5 Geo. IV, c. 97. 
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CHAPTER THE T WENT Y- N I NT H. 

OF TITLE BY CUSTOM. 


A FOURTH method of acquiring property in things per- 
sonal, or chattels, is by custom ; whereby a right vests in 
some particular persons, either by the local usage of some 
particular place, or by the almost general and universal 
usage of the kingdom. It were endless, should 1 attempt 
to enumerate all the several kinds of special customs which 
may entitle a man to a chattel interest in different parts of 
the kingdom. I shall therefore content myself with making 
some observations on three sorts of customary interests, 
which obtain pretty generally throughout most parts of 
the nation, and are therefore of more universal concern ; 
viz. heriots, mortuaries, and heir-looms. 

1. Heriots, which were slightly touched upon in a for- 
mer chapter,® arc usually divided into two sorts, heriot- 
service, and heriot-cjw/om. The former are such as arc 
due upon a special reservation in a grant or lease of lands, 
and therefore amount to little more than a mere rent the 
latter arise upon no special reservation whatsover, but de- 
pend merely upon immemorial usage and custom.® Of 
these therefore we arc here principally to speak : and 
they are defined to be a customary tribute of goods and 
chattels, payable to the lord of the fee on the decease of 
the owner of the land. They may also be due by the custom 
of the manor on the alienation of the tenant.*^ 

The first establishment, if not introduction, of com- 
pulsory heriots into England, was by the Danes : and we 
find in the laws of king Canute® the several heregeates or 
heriots specified, which were then exacted by the king on 
the death of divers of his subjects, according to their i*e- 
spective dignities ; from the highest eorle down to the 

- 1‘age 97. '■ 2 Saund. 166. ^ Co. Cop. s. 24. 

1 Scriv. 
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most inferior thegne or landholder. These, for the mo.st 
part, consisted in arms, horses, and habiliments of war ; 
which the word itself, according to Sir Henry Spelman,^ 
signifies. These were delivered up to the sovereign on 
the death of the vassal, who could no longer use them, to 
be put into other hands for the service and defence of the 
country. And upon the plan of this Danish establishment 
did William the Conqueror fashion his law of reliefs, as 
was formerly observed when he ascertained the precise 
relief to be taken of every tenant in chivalry, and, contrary 
to the feodal custom and the usage of his own duchy of 
Normandy, reiiuircd arms and implements of war to be 
paid instead of money.** 

The Danish compulsive heriots, being thus transmuted 
into reliefs, underwent the same several vicissitudes as the 
feodal tenures, and in socage estates do frequently remain 
to this day, in the shape of a double rent payable at the 
death of the tenant : the heriots which now continue 
among us, and preserve that name, seeming rather to be 
of Saxon parentage, and at first to have been merely dis- 
cretionary.* These are now for the most part confined to n<.w due 
copyhold tenures, and arc due by custom only, which is the copyhoid«. 
life of all estates by copy ; and perhaps are the only in- 
stance where custom has favoured the lord. For this pay- 
ment was originally, according to Blackstone and the older 
authorities,-! a voluntary donation, or gratuitous legacy of 
the tenant; perhaps in acknowledgment of his having 
been raised a degree above villenage, when all his goods 
and chattels were quite at the mercy of the lord : and 
custom, which has on the one hand confirmed the tenant’s [ 424 ] 
interest in exclusion of the lord’s will, has on the other 
hand established this discretional piece of gratitude into a 
permanent duty. An heriot may also appertain to free 
land, that is held by service and suit of court ; in which case 
it is most commonly a copyhold enfranchised, whereupoi^ 
the heriot is still due by custom. Bracton^ speaks of 
heriots as frequently due on the death* of both species of 
tenants ; “ est quidem alia praestatio quae nominatur he- 

^ Of Feuds, c* 18. j This, however, is questioned in 

Page 65. „ the case of Garland \\ Jckyllt 2 Bing. 

^ LL. GuxL Conq, c. 22, 23, 24. 292. 

* Lainbtti’d. Peramb. of Kent, 492. ^ L. 2, c. 36, s. 9. 
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riettum ; ubi tenens, liber vel servus, in morte sua dorni- 
num smm, de quo tenueritf respicit de meliori averio suo, 
vel de secundo meliori, secundum diversam locorum con- 
suetudinem.” And this he adds, “ magis fit de gratia 
quam de jure', " in which Flcta* and Britton™ agree: 
, thereby plainly intimating the original of this custom to 
have been merely voluntary, as a legacy from the tenant ; 
though now the immemorial usage has established it as of 
right in the lord. 

t c *n * heriot is sometimes the best live beast, or averium, 

>ias. which the tenant dies possessed of, (which is particularly 
denominated the villein’s relief in the twenty-ninth law of 
king William the conqueror) sometimes the best inanimate 
good, under which a jewel or piece of plate may be in- 
cluded : but it is always a personal chattel, which, imme- 
diately on the death of the tenant who was the owner of 
it, being ascertained by the option of the lord,“ becomes 
vested in him as his property ; and is no charge upon the 
lands, but merely on the goods and chattels. The tenant 
must be the owner of it, else it cannot be due ; and there- 
fore on the death of a feme-covert no heriot can be taken ; 
for she can have no ownership in things personal.® In 
some places there is a customary composition in money, 
as ten or twenty shillings in lieu of a heriot, by which the 
lord and tenant are both bound, if it be an indisputably 
ancient custom j but a new composition of this sort will 
not bind the representatives of cither party; for that 
amounts to the creation of a new custom, which is now 
impossible.P Where a copyhold tenement holden by he- 
riot custom, becomes the property of several as tenants in 
common, or is otherwise divided, the lord i;3 entitled to a 
heriot from each of them, and for each portion of the te- 
nement ; but if the several portions become re-united in 
one person, one heriot only is payable.** The real property 
^commissioners have expressed their disapprobation of 
heriots, and recommended their commutation, and a bill is 
now before Parliament having that object in view.' 

* L. 3, c. IS. C. 69. Garland v. Jekylly 2 Bing. 273 ; 

" Hob. 60. Jiolluway v. Berkeley y 6 B. & C. 9. 

® Keilw. 48 \ Leon. 239. ' See antc^ p. 166, n. V} and sec 

P Co, Cop. s. 31. First H. P. Rep, 



CH.tP . XXIX.] OF TITLE BY CUSTOM. 


2. Mortuaries are a sort of ecclesiastical hcriots, being Moriu*riei. 
a customary gift claimed by and due to the minister iu^ 405 j 
very many parishes on the death of his parishioners. They 
seem originally to have been, like lay heriots, only a 
voluntary bequest to the church; being intended, as 
Lyndewode informs us, from a constitution of archbishop 
Langham, as a kind of expiation and amends to the clergy ' 
for the pers onal tithes, and other ecclesiastical duties, 
whicli the laity in thiir life-time might have neglected or 
forgotten to pay. For this purpose, nf/er the lord’s he- 
riot or best good was taken out, tlic second best chattel 
Avas reserved to the clmrch as a mortuary : “ si decedens 
plura habuerit animalia, optima cui de jure fuerit debi- 
tum reservato^ecclesiaesuae sine dolo,fraude, seu contra- 
dicfione qualibet, pro recompensatione subtraclionis deci~ 
marum personalium, necnon et oblationum, secundum 
melius animal reservetur, post obitumy pro salute animae 
suae.”^ And tlierefore in the laws of king Canute" this 
mortuary is called soul-scot (paplpceat) or symbolmn ani- 
mae. And, in pursuance of the same principle, by the laws 
of Venice, where no personal tithes have been paid during 
the life of the party, they arc paid at his death out of his 
merchandise, jewels, and other moveables.'' So also, by a 
similar policy, in France, every man that died Avithout 
bequeathing a part of his estate to the church, which was 
called dying without confession^ was formerly deprived of 
Christian burial : or, if he died intestate, the relations of 
the deceased, jointly with the bishop, named proper arbri- 
tators to determine Avhat he ought to have given to the 
church in case he had made a will. But the parliament, 
in 1409, redressed this grievance."' 

It was anciently usual in this kingdom to bring the 
mortuary to church along with the corpse when it came 
to be buried ; and thence* it js sometimes called a corse- 
present : a term, which bespeaks it to have been once a 
voluntary donation. HoAvever in Bracton’s time, so early [ 426 ] 
as Henry III, we find it rivetted into an established cus- 

" Co. Litt. 185. ^ Panermitan. ad Decretal, I, 3, 

* Provinc, 1. 1, tit, 3. t. 20, c. 32. 

« C. J3. ^ Sp. L. b. 28, c. 41. 

* Selden, Hist, of Tithes, c. 10. 
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tom : insomuch that the bequests of heriots and mortua- 
•ries were held to be necessary ingredients in every testa- 
1 - tament of chattels. “ Imprimis autem debet qnilibet, gui 
testamentum fecerit, dominum suiim de meliori re gtiam 
habuerit recognoscere ; etpostea ecclesiam de alia meliori 
the lord must have the best good left him as an heriot ; 
and the church the second best as a mortuary. But yet 
this custom was different in different places : “ in guihus- 
dam locis habet ecclesia melius anilnal de consuetudine ; 
m quibusdnni secundum, vel tertium melius ; et in quibns- 
dam nihil] et idea consideranda est ''onsuctudo loci.”'/ 
This custom still varies in different places, not only as to 
the mortuary to be paid, but the person to whom it is pay- 
able. In Wales a mortuary or corse present was due upon 
the death of every clergyman to the bishop of the diocese ; 
till abolished, upon a recompense given to the bishop, by 
the statute 12 Ann. st. 2, c. (5. And in the archdeaconry 
of Chester a custom also prevailed, that the bishop, who 
is also archdeacon, should have, at the death of every cler- 
gyman dying therein, his best horse or marc, bridle, sad- 
dle, and spurs, his best gown or cloak, hat, upper g.arment 
under his gown, and tippet, and also his best signet or 
ring.'* But by statute 28 Geo. 2, c. 6, this mortuary 
is directed to cease, and the act has settled upon the bishop 
an equivalent in its room. ^I’lie king’s claim to many 
goods, on the death of all prelates in England, seems to be 
of the same nature : though Sir Edward Coke® apprehends 
that this is a duty due upon death, and not a mortuary ; a 
distinction which seems to be without a difference.*' For 
not only the king’s ecclesiastical character, as supreme 
ordinary, but also the species of the goods claimed, which 
bear so near a resemblance to those in the archdeaconry 
of Chester, w'hich was an acknowledged mortuaiy, puts 
the matter out of dispute. The king, according to the re- 
cord vouched by Sir Edward Coke, is entitled to six things ; 
the bishop’s best horse or palfrey, with his furniture : his 
cloak, or gown, aifd tippet : his cup, and cover : his bason 


y Bracton, 1. 2, c. 26 ; Flet. 1. 2, 
f, 57. 

a Cro. Car. 237. 

‘ 2 Inst. 491. 


But see Mirehotise v. Rennellf 
8 Bing. 497, as to the correctness of 
this quotation. 
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and ewer : his gold ring : and lastly, his muta canum, his 
mew or kennel of hounds ; as was mentioned in the pre- 
ceding chapter.® 

This variety of customs, with regard to mortuaries, giv- Moriuatie* 
ing frequently a handle to exactions on the one side, and 2i*Heii?ViTi, 
frauds or expensive litigations on the other ; it was thought ' 
proper by statute 21 Hen. VIII, c. 6, to reduce them to 
some kind of certainty. For this purpose it is enacted, 
that all mortuaries, or corse-presents to parsons of any 
parish, shall be taken in the following manner ; unless 
where by custom less or none at all is due ; viz. for every 
jjerson who does not leave goods to the value of ten marks, 
nothing : for every person who leaves goods to the value 
of ten marks and under thirty pounds, 3^. 4(/, ; if above 
thirty pounds, and under forty pounds, 6.s'. 8d. ; if above 
forty pounds, of what value soever they may be, 10s., and 
no more. And no mortuary shall throughout the kingdom 
be paid for the death of any feme-covert ; nor for any 
child ; nor for any one of full age, that is not a house- 
keeper 5 nor for any wayfaring man ; but such wayfaring 
man’s mortuary shall be paid in the parish to which he 
belongs. And upon this statute stands the law of mortu- 
aries to this day. 

3 . Heir-looms are such goods and personal chattels, as 3 . ucir- 

. r T* 1 1 n 1 • 1 loonib, what 

contrary to the nature or chattels, shall go by special cus- the)' are. 
tom to the heir along with the inheritance, and not to the 
executor of the last proprietor. The termination, loom, 
is of Saxon original ", in which language it signifies a limb 
or member j** so that an heir-loom is nothing else but a 
limb or member of the inheritance. They are generally 
such things as cannot be taken away without damaging or 
dismembering the freehold : otherwise the general rule is, 
that no chattel interest whatsoever shall go to the heir, 
notwithstanding it be expressly limited to a man and his 
heirs, but shall vest in the executor.® But deer in a real 
authorised park, fishes in a pond, doves in a dove-house, [ 428 ] 
&c., though in themselves personal chattels, yet they are 
so annexed to and so necessary to the well-being of the 
inheritance, that they shall accompany the land wherever 


Page 445. 


Spelm. Gloss» 277. 


« Co. Lilt. 388. 
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it vests, by either descent or purchase.* For this reason 
also I apprehend it is, that the ancient jewels of the crown 
are held to be heir-looms for they are necessary to main- 
tain the state, and support the dignity, of the sovereign 
for the time being. Charters likewise, and deeds, court- 
rolls, and other evidences of the land, together with the 
chests in which they are contained, shall pass together 
with the land to the heir, in the nature of heir-looms, and 
shall not go to the executor.** By special custom also, in 
some places, carriages, utensils, and other household im- 
plements, may be heir -looms but such custom must be 
strictly proved. On the other hand, by almost general 
custom, whatever is strongly affixed to the freehold or in- 
heritance, and cannot be severed from thence without vio- 
lence or damage, “ quod ab aedibus won facile revels 
litur/' is become a member of the inheritance, and shall 
thereupon pass to the heir ; as chimney-pieces, pumps, 
old fixed or dormant tables, benches, and the like.*' A 
very similar notion to which prevails in the Duchy of Bra- 
bant ; where they rank certain things moveable among 
those of the immoveable kind, calling them by a very par - 
ticular appellation, praedia volantia, or volatile estates ; 
such as beds, tables, and other heavy implements of fur- 
niture, which (as an author of their own observes) “ dig- 
nitatem istam nacta sunt, ut villis, sylvis, et aedibus, aliis- 
gue praediis, comparentur •, quod solidiora mobilia ipsis 
aedibus ex destinatione patrisfamilias cohccrere videantur, 
et pro parte ipsarum aedium aestimentur}" 

Other personal chattels there are, which also descend 
to the heir in the nature of heir-looms, as a monument or 
tombstone in a church, or the coat-armor of his ancestor 
[ 429 ] there hung up, with the pennons and other ensigns of 
honor, suited to his degree.™ In this case, albeit the free- 
hold of the church is in the parson, and these are annexed 
to that freehold, yet cannot the parson or any other take 
them away or deface them, but is liable to an action from the 


^ ^0. Litt. S. 

Ibid. 18. 

^ Bro. Abr. tit. Chattels, 18. 
JCo. Litt. 18, 185. 

J Spelm. Gloss, 277, 


^ 12 Mod. 520. 

^ Stockman's DeJure Devolutionis, 
c. s. 18. 

Spooner v. ISrcivstcr, 3 Bing, 138. 
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heir." Pews in the church are somewhat of the same 
nature, which may descend by custom immemorial (with- 
out any ecclesiastical concurrence) from the ancestor to 
the heir " But though the heir has a property in the 
monuments and escutcheons of his ancestors, yet he has 
none in their bodies or ashes ; nor can he bring any civil 
action against such as indecently at least, if not impiouslj^ 
violate and disturb their remains, when dead and buried ; 
although it is an indictable offence to take up a dead body 
even for the purpose of dissection.P The parson indeed, who 
has the freehold of the soil, may bring an action of trespass 
against such as dig and disturb it : and, if any one in 
taking up a dead body steals the shroud or other apparel, 
it will be felony I*! for the property thereof remains in the 
executor, or whoever was at the charge of the funeral. 

But to return to heir-looms : these, though they be ^ device of 

I , 1 1 • 1 ^ 1 18 

mere chattels, yet cannot be devised away from the heir void, 
by will ; but such a devise is void,'' even by a tenant in 
fee-simple. For, though the owner might during his life 
have sold or disposed of them, as he might of the timber 
of the estate, since, as the inheritance was his own, he 
might mangle or dismember it as he pleased ; yet, they 
being at his death instantly vested in the heir, the devise 
(which is subsequent, and not to take effect till after his 
death) shall be postponed to the custom, whereby they 
have already descended. 

“ 12 Rep. 10.) ; Co. Litt. 18. anatomy is provided for and regn- 

® 3 Inst. 202; 12 Rep. lO.”). luted. 

I* 1 Riiss. Crim. 415, 2d edit. By i 3 Inst. 110; 12 Rep. 113; 1 Hal. 
stat. 2 & 3 W. IV, c. 75, amended P. C. 515. 
by 4 & 5 W. IV, c. 25, the custody ^ Co. Litt. 185, 
of dead bodies for tlie purpo.se of 
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CHAPTER THE THIRTIETH. 

• OK TITLE BY SUCCESSION, MARRIAGE, 

AND JUDGMENT. 

In the present chapter we shall take into consideration 
three other species of title to goods and chattels. 

V. The fifth inetliod therefore of gaining a property in 
chattels, either personal or real, is by succession : whicli 
is, in strictness of law, only applicable to corporatioiis ag- 
gregate of many, as dean and chapiter, mayor and com- 
monalty, master and fellows, and the like ; in which one 
set of men may, by succeeding another set, acquire a pro- 
perty in all the goods, moveables, and other chattels of 
the corporation. The true reason whereof is, because in 
judgment of law a corporation never dies : and therefore 
the predecessors, who lived a century ago, and their suc- 
cessors now in being, are one and the same body corpo- 
rate." Which identity is a property so inherent in the 
nature of a body politic, that, even when it is meant to 
give any thing to be taken in succession by such a body, 
that succession need not be expressed : but the law will of 
itself imply it. So that a gift to such a corporation, 
either of lands or of chattels, without naming their suc- 
cessors, vests an absolute property in them so long as the 
corporation subsists.*’ And thus a lease for years, an ob- 
ligation, a jewel, a flock of sheep, or other chattel interest, 
will vest in the successors, by succession, as well as in the 
identical members, to whom it was originally given. 

But, with regard to sole corporations, a considerable 
distinction must be made. For if such sole corporation be 
the representative of a number of persons ; as the master 
of an hospital, who is a corporation for the benefit of the 
poor brethren ; an abbot, or prior, by the old law before 
the reformation, who represented the whole convent ; or 

* 4 Rep. 65. ^ Bro. Abr. tit. Estates^ 90 ; Cro. Eliz, 464, 



CHAP. XXX.] 


OF TITT.E BV SUCCESSION'. 


m 


the dean of some ancient cathedral, who stands in the 
place of, and represents in his corporate capacity, the 
chapter ; such sole corporations as these have in this re- 
spect th same powers, as corporations aggregate have, to 
take personal property or chattels in succession. And 
therefore a bond to such a master, abbot, or dean, and his 
successors, is good in law ; and the successor shall have 
the advantage of it, for the benefit of the aggregate soci- 
ety, of which he is in law the representativc.'= Whereas 
in the case of sole corporations, which represent no others 
but themselves, as bishops, parsons, and the like, no chattel 
interest can regularly go in succession : and therefore, if 
a lease for years be made to the bishop of Oxford and his 
successors, in such case his executors or administrators, 
and not his successors, shall have it.** For the word suc- 
cessors, when applied to a person in his political capacity, 
is equivalent to the word heirs in his natural ; and as such 
a lease for years, if made to John and his heirs, would 
not vest in his heirs, but his executors ; so if it be made 
to John bishop of Oxford and his successors, who are the 
heirs of his body politic, it shall still vest in his executors 
and not in such his successors. The I'eason of this is 
obvious : for, besides that the law looks upon goods and 
chattels as of too low and perishable a nature to be limited 
either to heirs, or such successors as are equivalent to 
heirs ; it would also follow, that if any such chattel inte- 
rest (granted to a sole corporation and his successors) 
were allowed to descend to such successor, the property 
thereof must be according to Blackstone,® in abeyance 
from the death of the present owner until the successor be 432 ] 
appointed : and this is contrary to the nature of a chattel 
interest, which can never be in abeyance or without an 
owner but a man’s right therein, when once suspended, 
is gone for ever. This is not the case in corporations aggre- 
gate, where the right is never in suspense ; nor in the 
other sole corporations before- mentioned, who are rather 
to be considered as beads of an aggregate body than sub- 
sisting merely in their own right : the chattel interest 
therefore, in such a case, is really and substantially vested 


' Dyer, 48 ; Cro. Eli*. 464. 
^ Co. Litt 46. 


* But see ante, p. 121. 
^ Brownl. 132. 
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in the hospital, convent, chapter, or other aggregate body ; 
though the head is the visible person in whose name every 
act is carried on, and in whom every interest is therefore 
said (in point of form) to vest. But the general rule, 
with regard to corporations merely sole, is this, that no 
chattel can go to or be acquired by them in right of suc- 
cession.8 

Exceptions lo Yet to this rule there are two exceptions. One in the 

mie. case of the king, in whom a chattel may vest by a grant of 
it formerly made to a preceding king and his successors 
The other exception is, where by a particular custom, 
some particular corporations sole have acquired a power 
of ivikmg particular chattel interests in succession. And 
this custom, being against the general tenor of the common 
law, must be strictly interpreted, and not extended to any 
other chattel interests than such immemorial usage will 
strictly warrant. I'hus the chamberlain of London, who 
is a corporation sole, may by the custom of London take 
bonds and recognizances to himself and his successors, for 
the benefit of the orphan’s fund but it will not follow 
from thence, that he has a capacity to take a lease for 
pears to himself and his successors for the same purpose ; 
for the custom extends not to that : nor that he may take 
a bond to himself and his successors, for any other purpose 
than the benefit of the orphan’s fund ; for that also is not 
warranted by the custom. Wherefore, upon the whole, 
we may close this head with laying down this general rule, 
that such right^if succession to chattels is universally in- 
[ 433 ] herent by the common law in all aggregate corporations, 
in the king, and in such single corporations as represent a 
number of persons ; and may, by special custom, belong 
to certain other .sole corporations for some particular pur- 
poses : although, generally, in sole corporations no such 
right can exist. 

tsjeby m*r. VI. A sixth method of acquiring property in goods and 
chattels is by marriage ; whereby those chattels, whicli 
belonged formerly to the wife, are by act of law vested in 
the husband, with the same degree of property and with 
the same powers, as the wife, when sole, had over them. 

V Co. Liu 40. ‘ 4 Rep. 65 ; Cro. EHz. 6S2. 

> Ibid, yo. ^ See Right of Persons, ch. 15. 
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This depends entirely on the notion of an unity of per- 
son between the husband and wife ; it being held that they 
are one person in law,j so that the very being and exis- 
tence uf the woman is suspended during the coverture, op 
entirely merged or incorporated in that of the husband. 

And hence it follows, that whatever personal property be- 
longed to the wife before marr!%e, is by marriage abso- 
lutely vested in the husband. In a real estate, he only 
gains a title to the rents and profits during coverture : for 
that, depending upon feodal principles, remains entire to 
the wife after the death of her husband, or to her heirs, 
if she dies before him ; unless by the birth of a child he 
becomes tenant for life by the curtesy. But, in chattel 
interests, ’the sole and absolute property vests in the hus- 
band, to be disposed of at his pleasure, if he chuses to take 
possession of them : for, unless he reduces them to pos- 
session, by exercising some act of ownership upon them, 
no property vests in him, but they shall remain to the 
wife, or to her representatives, after the covcrt»ire is de- 
termined. 

There is therefore a very considerable difference in the ciiatteu mi 

... !• 1 - • ^ c personal. 

acquisition of this species or property by the husband, ac- 
cording to the subject-matter ; viz. whether it be a chat- 
tel real, or a chattel personal ; and, of chattels personal, [ “^34 ] 
whether it be in possession, or in action only. A chattel 
real vests in the husband, not absolutely, but sub mudo. 

As, in case of a lease for years, the husband shall receive 
all the rents and profits of it, and may,’*'f^e pleases, sell, 
surrender, or dispose of it during the coverture i*" if he be 
outlawed or attainted, it shall be forfeited, to the king j* it * 
is liable to execution for his debts and, if he survives 
his wife, it is to all intents and purposes his own." Yet, 
if he has made no disposition thereof in his lifetime, and 
dies before his wife, he cannot dispose of it by will for, 
the husband having made no alteration in the property 
during his life, it never was transferred from the wife ; but 
after his death she shall remain in her ancient possession, 
and it shall not go to his executors. »So it is also of chat- 

J See Rights of Persoos, Ch. 15. “ fo. Litt. 351. 

'■ Co. Litt. 46. » Jbid. §00. 

* Plowd. 263. • Poph. 5 ; Co. Litt. 351. 
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tels personal (or choses) in action j as debts upon bond, 
contracts, and the like : these the husband may have if he 
pleases ; that is, if he rediiCes them into possession by re- 
ceiving or recovering them at law. And, upon such receipt 
or recovery, they are absolutely and entirely his own ; and 
shall go to his executors or administrators, or as he shall 
bequeath them by will, and shall not revest in the wife ; 
and the assignment of them for a valuable consideration, 
will be esteemed to be a reduction into possession.^ But, 
if he dies before he has recovered or reduced them into 
possession, so that at his death they still continue choses 
in action, they shall survive to the wife ; for the husband 
never exerted the power he had of obtaining an exclusive 
property in thcm.'i And so, if an estray comes into the 
wife’s franchise, and the husband seizes it, it is absolutely 
his property : but if he dies without seizing it, his execu- 
tors arc not now at liberty to seize it, but the wife or her 
heirs j’’ for the husband never exerted the right he had, 
which right determined with the coverture. Thus in both 
these species of property the law is the same, in case the 
wife survives the husband ; but in case the husband sur- 
vives the wife, the law is very difterent with respect to 
chattels real and choses in action : for he shall have the 
chattel real by survivorship, but not the choses in action 
except in the case of arrears of rent due to the wife before 
her coverture, which in case of her death are given to the 
husband by statute 32 Hen. Vlll, c, 37* And the reason 
for the general Idw is this : that the husband is in absolute 
possession of the chattel real during the coverture, by a 
kind of joint-tenancy with his wife ; wherefore the law 
will not wrest it out of his hands, and give it to her re- 
presentatives ; though, in case he had died first, it would 
have survived to the wife, unless he thought proper in his 
lifetime to alter the possession. But a chose in action shall 
not survive to him, because he never was in possession of 
it at all, during the coverture ; and the only method he 
had to gain possession of it, was by suing in his wife’s 
right, or by assigning it for a valuable consideration d but 

P Bosvil V. Btandm, 1 P. Wms. ' IhuL 
458; Bonner v. Morton^ 3 RufiS. 69. • 3 Mod4 186. 

^ 351, ‘ See n. p. 
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as, after her death, he cannot (as husband) bring an action 
in her right, because they are no longer one and the same 
person in law, and as he did n^ot chuse to assign it in her 
lifetin 1 3 , therefore he can never (as such) recover the pos- 
session. But he still will be entitled to be her adminis- 
trator ; and may, in that capacity, recover such things in 
action as became due to her before or during the cover- 
ture. And since the stat. 29 Car. II, c. 3, s. 25, has given 
the administration of all the wife’s personal property to 
her husband for his own benefit, even if he dies after 
her and before he has reduced her chose in action into 
possession, his personal representatives will be entitled to 
them." But a husband cannot even in his lifetime assign 
his wife’s reversionary interest in a chose in action, even 
for a valuable consideration ; but if he die before her and 
before the property falls into possession, the wife will be 
preferred to the assignee, and the wife is not bound to dis- 
pute such assignment until it falls into possession.'' But 
a husband may assign his wife’s reversionary interest in 
a chattel real for a valuable consideration."' 

Thus, and upon these reasons, stands the law between 
husband and wife, with regard to chattels real and choses 
in action : but, as to chattels personal (or choses) in pos- 
session, which the wife hath in her own right, as ready 
money, jewels, household goods, and the like, the husband 
hath therein an immediate and absolute property, devolved 
to him by the marriage, not only potentially but in fact, 
which never can again revest in the wife or her represent- 
atives.* 

And, as the husband may thus generally acquire a pro- wife’.pam- 

/ J G J ^ r phernuliu, 

perty in all the personal substance of the wife, so in one 
particular instance the wife may acquire a property in some 
of her husband’s goods ; which shall remain to her after his 
death, and not go to his executors. These are called her 
paraphernalia ; which is a term borrowed from the civil [ 436 ] 
law,y and is derived from the Greek language, signifying 

o 

** Elliott V. Coliyefy 1 Wils. 168. Donne v. Hart^ 2 Rus9. & M. 

Homhy V. Lte^ 2 Madd. 16; 361, 

Purdew V. Jackson^ 1 Russ. 1 ; fIon~ ^ Co. Litt. 351. 

ner v. Morton^ 3 Russ. 65 ; Pierre J Ff. 23, 3, 9, s. 3. 

V, Thomfy, 2 Sim. 167. 
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something over and above her dower. Our law uses it to 
signify the apparel and ornaments of the wife, suitable to 
her rank and degree ; and Ifrerefore even the jewels of a 
peeress , usually worn by her, have been held to be para- 
phernaUnJ- These she becomes entitled to at the death 
of her husband, over and above her jointure or dower, and 
preferably to all other representatives.® Neither can the 
husband devise by his will such ornaments and jewels of 
his wife j though during his life perhaps he hath tlie 
power (if unkindly inclined to exert it) to sell them or 
give tliem away.’^ But if she continues in the use of them 
till his death, she shall afterwards retain them against his 
executors and administrators, and all other persons except 
creditors where there is a deficiency of assets.'^ And her 
necessary apparel is protected even against the claim of 
creditors. 

It is also to be observed that where previous to, or 
during the marriage, property is settled cither by deed or 
will for the separate 7ise of the wife, she will be entitled 
thereto exclusively of her husband, and if she is not re- 
strained from anticipation, she may deal with it in cipiity 
as if she were a feme sole.® 

VII. A judgment, in consequence of some suitor action 
in a court of justice, is frequently the means of vesting the 
right and property of cliattel interests in the prevailing 
party. And here we must be careful to distinguish betiveen 
property, the right of which is before vested in the party, 
and of which only possession is recovered by suit or ac- 
tion j and property, to which a man before had no deter- 
minate title or certain claim, but he gains as well the right 
as the possession by the process and judgment of the law. 
Of the former sort are all debts and choses in action ; as if 
a man gives bond for 20/.^ or agrees to buy a horse at a 
stated sum, or takes up goods of a tradesman upon an 
implied contract to pay as much as they are reasonably 

* Moor. 213. ‘ 'IP. Wms. 730. 

‘ Cro. Car. 343 ; 1 Roll. Abr. *• Noy’s Max. c. 49. 

911; 2 Leon. 166. • Hufmc v. Tenant^ 1 B. C.C. 16 ; 

^ Noy*8 Max. c. 49 ; Grahme v. Jackson v. Hobhouscy 2 Meriv. 487 ; 
Lord Londonderry y 24 Nov. 1746, Tuiktt v. Arimtrmgy 1 Beav. 17 ; 
Cane. confirmed, on appeal, by L. C. 
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worth : in all these cases the right accrues to the creditor, 
and is completely vested in hyn, at the time of the bond 
being ■’ealed, or the contract or agreement made ; and the 
law only gives him a remedy to recover the possession of [ 437 ] 
that right, which already in justice belongs to him. But 
there is also a species of property to which a man has not 
any claim or title whatsoever till after suit commenced 
and judgment obtained in a court of law : where the right 
and the remedy do not follow each other, as in common 
cases, but accrue at one and the same time ; and where, 
before judgment had, no man can say that he has a«y ab- 
solute property, either in possession or in action. Of this 
nature are, 

1 . Such penalties as arc eiven by particular statutes, to ». Pt:tiaUie« 
1)0 recovered on an action popular ; or, in other words, to tute to be re. 

^ . covered on 

l)C recovered bv him or them that will sue for the same. a» action 

^ , popular. 

Sucli as the penalty of .500/. which those persons are by 
several acts of parliament made liable to forfeit, that, being 
in particular offices or situations in life, neglect to take 
tlie oaths to the government which penalty is given to 
him or them that will sue for the same. Now here it is 
clear that no particular person, A. or B., has any right, 
claim, or demand, in or upon the penal sum, till after ac- 
tion brought for he that brings his action, and can 
butid fide obtain judgment first, will undoubtedly secure 
a title to it, in exclusion of every body else. He obtains 
an inchoate imperfect degree of property, by commencing 
his suit ; but it is not consummated till judgment ; for, if 
any collusion appears, he loses the priority he had gained.'’ 

But, otherwise, the right so attaches in the first informer, 
that the king (who before action brought may grant a 
pardon which shall be a bar to all the world) cannot after 
suit commenced remit any thing but his own part of the 
penalty.' For by commencing the suit the informer has 
made the popular action his own private action, and it is 
not in the power of the crown, or of any thing but parlia- 


^ As to these oaths, see Rights of 
Persons, 392. 

f 2 Lev. 141; Stra, Uf)9; Combe 
V. PiU, B. R. Tr, 3 Geo. HI. 


>> Stat. 4 Hen. VII, c. 20. 

> Cro. EJiz. 138 ; 11 Rep. 65, 
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ment, to release the informer’s interest. This therefore is 
one instance, where a suit and judgment at law are not 

[ 438 ] only the means of recovering, but also of acquifing, pro- 
perty. And what is said of this one penalty is equally 
true of all others, that are given thus at large to a com- 
mon informer, or to any person that will sue for the same. 
They are placed as it were in a state of nature, accessible 
by all the king’s subjects, but the acquired right of none 
of them : open therefore to the first occupant, who de- 
clares his intention to possess thorn by bringing his action ; 
and who carries that intention into execution, by obtaining 
judgment to recover them. 

a. Daiiiapes Another species of property, that is acquired and 

gwen by a judgment at law, is that of damages given 

to a man by a jury, as a compensation and satisfaction for 
some injury sustained ; as for a battery, for imprisonment, 
for slander, or for trespass. Here the plaintiff has no cer- 
tain demand till after verdict; but, when the jury has as- 
sessed his damages, and judgment is given thereupon, 
whether they amount to twenty pounds or twenty shillings, 
he instantly acquires, and the defendant loses at the same 
time, a right to that specific sum. It is true that this is 
not an acquisition so perfectly original as in the former 
instance : for here the injured party has unquestionably a 
vague and indeterminate right to some damages or other, 
the instant he recei\'es the injury ; and the verdict of the 
jurors, and judgment of the court thereupon, do not in 
this case so properly vest a new title in him, as fix and as- 
certain the old one ; they do notgiwe, but define, the right. 
But, however, though strictly speaking the primary right to 
a satisfaction for injuries is given by the 'law of nature, 
and the suit is only the means of ascertaining and recover- 
ing that satisfaction ; yet, as the legal proceedings are the 
only visible means of this acquisition of property, we may 
fairly enough rank such damages, or satisfaction assessed, 
under the head of property acquired by suit and judgment 
at law. 

[ 439 ] 3. Hither also may be referred, upon the same prin- 

3. Costs utid all titles to costs and expenses of suit ; which are 

expeiiscb of * ^ * i i • • r 

often arbitrary, and rest entirely on the determination or 



CHAP. XXX.] OF TITLE BY JUDGMENT. 

the court, upon weighing all circumstances, both as to the 
quantum, and also (in the courts of equity especially, and 
upon motions in the courts of law) whether there shall be 
any c st* at all. These costs therefore, when given by tlie 
cohrt to either party, may be looked upon as an acquisition 
made by the judgment of law. 
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We are now to proceed, according to the order marked 
out, to the discussion of two of the rcinainiiig methods of 
accpiiring a title to property in things personal, which arc 
much connected together, and answer in some measure to 
the conveyances of real estates ; being those by gift or 
grant, and by contract : whereof the former vests a pro- 
perty in possession, the latter a proi)erty in action. 
sjjygia VIII. Gifts then, or grants, which are the eighth me- 
thod of transferring personal property, are thus to be dis- 
tinguished from each other, that_g//<.v are always gratuitous, 
grants are upon some consideration or equivalent : and 
they may be divided, with regard to their subject-matter, 
into gifts or grants of chattels real, and gifts or grants of 
chattels personal. Under the head of gifts or grants of 
chattels real, may be included all leases for years of land, 
assignments, and surrenders of those leases ; and all the 
other methods of conveying an estate less than freehold, 
which were considered in the twenty-first chapter of the pre- 
sent volume, and therefore need not be here again repeated : 
though these very seldom carry the outward appearance of 
a gift, however freely bestowed ; being usually expressed 
to be made in consideration of blood, or natural affection, 
or of five or ten shillings nominally paid to the grantor ; 
and in cases of leases, always reserving a rent, though it 
be but a peppercorn : any of which considerations will, 
in the eye of the law, convert the gift, if executed, into a 
grant ; if not execut'ed, into a contract. 

441 ] Grants or gifts, of chattels personal, are the act of trans- 
ferring the right and the possession of them ; whereby one 
man renounces, and another man immediately acquires, all 
ybe'matie. title and interest therein : which may be done either in 
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writing, or by word of mouth^ attested by sufficient evi- 
dence, of which the delivery of possession is the strongest 
and most essential. But tliis conveyance, when merely 
voluntary,’ is somewhat suspicious ; and is usually con- 
strued to be fraudulent, if creditors or others become suf- 
ferers thereby. And, particularly, by statute 3 Hen. VII, 
c. 4, all deeds of gift of goods, made in trust to the use of 
the donor, shall be void : because otherwise persons might 
be tempted to commit treason or felony, without danger of 
forfeiture ; and the creditors of the donor might also be 
defrauded of their rights. And by statute 13 Eliz. c. "’iien vum. 
every grant or gift of chattels, as well as lands, with an 
intent to defraud creditors or others,** shall be void as 
against such persons to whom such fraud would be pre- 
judicial ; but, as against the grantor himself, shall stand 
good and effectual j and all persons partakers in, or pi’ivy 
to, such fraudulent grants, shall forfeit the whole value of 
the goods, one moiety to the king, and another moiety to 
the party grieved ; and also on conviction shall suffer im- 
prisonment for half a year. 

A true and proper gift or grant is generally accom- a gut or 

, ^ ^ ^ , drstiit IS ac* 

panied with delivery of possession, and takes effect inmie- (’ompaniHi 

^ ^ ^ witli delivery 

diately : as if A. gives to B. 100/., or a flock of sheep, and <pf|>o»srs8ioM. 
puts him in possession of them directly, it is then a gift 
executed in the donee ; and it is not in the donor’s power 
to retract it, though he did it without any consideration or 
recompense :* unless it be prejudiciid to creditors ; or the 
donor were under any legal incapacity, as infancy, cover- 
ture, duress, or the like ; or if he were drawn in, circum- 
vented, or imposed upon, by false pretences, ebriety, or 
surprise. If possession be not delivered, this is sti'ong 
evidence of fraud, although it is not always conclusive."* 

All goods in the possession of a bankrupt by permission 
of the true owner, and whereof the bankrupt is the reputed 
owner, are liable to his creditors." But if the gift does not 
take effect, by delivery of immediate possession, it is then 
not properly a gift, but a contract : and this a man cannot 

) Perk. 8. 57. "* Pickslock v. Lystcr, 3 M. & S, 

" Soe 3 Rep. 82. . 371. 

' Jenk. 109. “ 6 Geo. IV, c. 16, s. 72. 
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[ 442 ] be compelled to perform, but upon good and sufficient 
consideration ; as we shall see under our next division. 

™ebycon. IX. A contract, which usually conveys an interest 
merely in action, is thus defined : “ an agreement upon 
sufficient consideration to do or not to do a particular 
thing.” From which definition there arise three points to 
be contemplated in all contracts j 1 . The agreement : 
2. The consideration : and 3. The thing to be done or 
omitted, or the different species of contracts. 

. rile agrt*. First then it is an agreement, a mutual bargain or con- 
vention ; and therefore there must at least be two contract- 
ing parties, of sufficient ability to make a contract: as 
where A. contracts with B. to pay him 100/. and thereby 
transfers a property in such sum to B. Which property 
is however not in possession, but in action merely, and re- 
coverable by suit at law ; wherefore it could not be trans- 
ferred to another person by the strict rules of the ancient 
common law : for no chose in action could be assigned or 
granted over,® because it was tliought to be a great en- 
couragement to litigiousuess, if a man were allowed to 
make over to a stranger his right of going to law. But 
this nicety is now disregarded : though, in compliance 
with the ancient principle, the form of assigning a chose 
in action is in the nature of a declaration of trust, and an 
agreement to permit the assignee to make use of the name 
of the assignor, in order to recover the possession. And 
therefore, when in common acceptation a debt or bond is 
said to be assigned over, it must still be sued in the ori- 
ginal creditor’s name •, the person, to whom it is trans- 
ferred, being rather an attorney than an assignee. But the 
king is an exception to this general rule > for he might 
always either grant or receive a chose in action by assign- 
ment :P and our courts of equity, considering that in a 
commercial country almost all personal property must ne- 
cessarily lie in contract, will protect the assignment of a 
chose in action, as much as the law will that of a chose in 
possession.^ 

° Co. Litt, 214. 

^ Dyer» 30; Bro. Abr. tit. Chose 
in Action^ 1 & 4. 


1 3P. Wall. 199. 
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This contract or agreement may be either express or 
implied. Express contracts are where the terms of the 
agreement are openly uttered and avowed at the time of 
the making, as to deliver an ox, or ten load of timber, or 
to pay a stated price for certain goods. Implied are such 
as reason and justice dictate, and which therefore the law 
presumes that every man undertakes to perform. As, if 
I employ a person to do any business for me, or perform 
any work ; the law implies that I undertook, or contract- 
ed, to pay him as much as his labour deserves. If I take 
up wares from a tradesmen, without any agreement of 
price, the law concludes that I contracted to pay their 
real value. And there is also one species of implied con- 
tracts which runs through and is annexed to all other con- 
tracts, conditions, and covenants, viz. that if I fail in my 
part of the agreement, I shall pay the other party such 
damages as he has sustained by such my neglect or re- 
fusal. In short, almost all the rights of personal property 
(when not in actual possession) do in great measure de- 
pend upon contracts of one kind or other, or at least might 
be reduced under some of them : which indeed is the 
method taken by the civil law; it having referred the 
greatest part of the duties and rights, which jt treats of, to 
the head of obligations ex contractu and quasi ex contractus 

A contract may also be either executed, as if A. agrees 
to change horses with B., and they do it immediately; in 
which case the possession and the right are transferred to- 
gether : or it may be executory, as if they agree to change 
next week ; here the right only vests, and their reciprocal 
property in each other’s horse is not in possession but in 
action ; for a contract executed (which differs nothing 
from a grant) conveys a chose in possession ; if contract 
executory conveys only a chose in action. 

Having thus shewn the general nature of a contract, we 
are, secondly, to proceed to the consideration upon which 
it is founded ; or the reason which moves the contracting 
party to enter into the contract. “ ft is an agreement, 
upon sufficient consideration” The civilians hold, that 
in all contracts, either express or implied, there must 
be something given in exchange, something tliat is mutual 

' Inst, 3, U, 2. 
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or reciprocal.'* Tliis thing, which is the price or motive 
of the contract, we call the consideration : and it must be 
a thing lawful in itself, or else the contract is void. A 
good consideration, we have before seen,* is that of blood 
I or natural affection between near relations ; the satisfac- 
tion accruing from whicli the law esteems an equivalent 
for whatever benefit may move from one relation to an- 
other." This consideration may sometimes however be set 
aside, and the contract become void, when it tends in its 
consequences to defraud creditors or other third persons 
of their just riglits. But a contract for any valuable con- 
sideration, as for marriage, for money, for work tione, or 
for other reciprocal contracts, can never be impeached at 
law ; and, if it be of a sufficient adequate value, is never 
set aside in equity : for the person contracted with has 
then given an equivalent in recompense, and is thcrefoi'c 
as much an owner, or a creditor, as any other person. 

These valuable considerations arc divided by the civilians'' 
into four species. 1. J)o,utdes: as when 1 give money or 
goods, on a contract that I shall be repaid money or goods 
for them again. Of this kind arc all loans of money upon 
bond, or promise of repayment ; and all sales of goods, in 
which there 4s either an express contract to pay so much 
for them, or else the law implies a contract to pay so much 
as they are worth. 2. The second species is. Judo, ut 
fadas : as, when 1 agree with u man to do his work for him, 
if he will, do mine for me ; or if two persons agree to 
marry together ; or to do any other positive acts on both 
sides. Or, it may be to forbear on one side on consider- 
ation of something done on the other j as, that in consi- 
deration A., the tenant, will repair his house, B., the land- 
lord, will not sue him for waste. Or, it may be for mutual 
forbearance on both sides j as, that in consideration that 
A. will not trade to Lisbon, B. will not trade to Marseilles ; 
so as to avoid interfering with each other. 3. The third 
species of consideration is /ado, ut des : when a man agrees 

■ In contractibiLs fere omnibusy xive shewn that considerable conflict pre- 
nominatis sivc inno^ninatisy permutaUo vails on this point. 
eontinctur, Gravin. 1. 2, s. 12. See ‘ Page .'l.iO. 

other civil law authorities, cited “ 3 Rep. 83. 

1 Fonbl. Eq. 335—310, where it is ^ Ff. 10, 5, 5. 
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to perform any thing for a price, cither specially mention- 
ed, or left to the determination of the law to set a value 
to it. And when a servant hires himself to his master for 
certain ivages or an agreed sum of money : here the ser- 
vant contracts to do his master’s service, in order to earn 
that specific sum. Otherwise, if he be hired generally ; 
for then he is under an implied contract to perform this 
service for what it shall be reasonably worth. 4. The 
fourth species is, do, ut facias : which is the direct coun- 
terpart of the preceding. As when 1 agree with a servant 
to give him such wages upon his performing such work : 
which, we sec, is nothing else but the last species invert- 
ed ; for servos facit, ut herns det, and herns dat, nt servos 
faciat, 

A consideration of some sort or other is so absolutely 
necessary to the forming of a contract, that a nodoni pac- 
tum, or agreement to do or pay anything on one side, 
without any compensation on the other, is totally void in 
law : and a man cannot be compelled to perform it."' As 
if one man promises to give another lOi)/., here there is 
nothing contracted for or given on the one side, and there- 
fore there is nothing binding on the other. And, however 
a man may or may not be bound to perform it, in honour 
or conscience, which the municipal laws do not take upon 
tliem to decide ; certainly those municipal lau's will not 
compel the execution of what he had no visible inducement 
to engage for : and therefore our law has adopted* the 
maxim of the civil law,^ that ex nudo pucto non oritur ac- 
tio. But any degree of reciprocity will prevent the pact 
from being nude ; nay, even if the thing be founded on a 
prior moral 9 bligation, (as a promise to pay a just debt, 
though barred by the statute of limitations) it is yo longer 
nudum pactum. And as this rule was principally esta- 
blished to avoid the inconvenience that would arise from 
setting up mere verbal promises, for which no good reason 
could be assigned,* it therefore does not hold in some cases, 
where such promise is authentically ‘proved by written 
documents. For if a man enters into a voluntary bond, 

* Dr. & St. d. 2, c. 24. r Cod. 2, 3, 10, & .’), 14, 1. 

* IJro Abr. tit. Delte, 79 ; Salk. » Plowd. 308, 309. 

129. 
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he shall not be allowed to aver the want of a consideration 
in order to evade the payment : for every bond from the 
solemnity of the instrument," carries with it an internal 
evidence of a good consideration. Courts of justice will 
therefore support it as against the contractor himself ; but 
not to the prejudice of creditors, or strangers to the con- 
tract. And if a man gives a promissory note, he shall not 
be allowed, as against an indorsee, to aver the want of con- 
sideration, in order to evade the payment, but as against 
the payee of the note he may now plead want of consider- 
ation.’’ 

We are next to consider, thirdly, the thing agreed to be 
done or omitted. “A contract is an agreement, upon suf- 
ficient consideration, to do or not to do a particular thing.” 
The most usual contracts, whereby the right of chattels 
personal may be acijuired in the laws of England, are, 1 . 
That of sale or e.vchange. 2. That of bailment. 3. That 
of hiring and horrotvhig. 4. That of debt, 

1 . Sale or exchange is a transmutation of property from 
one man to another, in consideration of some price or re- 
compense in value : for there is no sale without a recom- 
pense ; there must be quid pro qno.'^ If it be a commuta- 
tion 6f goods for goods, it is more properly an exchange ; 
but, if it be a transferring of goods for money, it is called 
a sale ; which is a method of exchange introduced for the 
convenience of mankind, by establishing an universal me- 
dium, which may be exchanged for all sorts of other pro- 
perty ; whereas if goods were only to be exchanged for 
goods, by way of barter, it would be difficult to adjust the 
respective values, and the carriage would be intolerably 
cumbersome. All civilized nations adopted therefore very 
early th§ use of money ; for we find Abraham giving “ four 
hundred shekels of silver, current money with the mer- 
chant,” for the field of Macphelah r* ** though the practice 
of exchange still subsists among several of the savage na- 
tions. But, with regard to the law of sales and exchanges, 
there is no difference. I shall therefore treat of them both 

* Hardr. 200; 1 Ch. Rep. 167. 

** Stra, 674; Bayley on Bills, 69; ® Noy’s Max. c, 42. 

Barber v. Backhouse ^ Peake, 61 ; ** Gen. c. 23, v. 16. 

Wiffen V. Roberts^ 1 Esp. 261. 
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under the denomination of sales only ; and shall consider 
their force and effect, in the first place, where the vendor 
hath in ' imself, and secondly where he hath not^ the pro- 
perty of the thing sold. 

Where the vendor hath in himself the property of the where the 
goods sold, he hath the liberty of disposing of them to dispose of 
whom ever he pleases, at any time, and in any manner: 
tinless judgment had been obtained against him for a debt 
or damages, and the writ of execution was actually 
delivered to the sheriff. For then by the statute of frauds,' 
tlie sale shall be looked upon as fraudulent, and the pro- 
perty of the goods be bound to answer the debt, from the 
time of delivering the writ. Formerly it was bound from 
the teste, or issuing, of tlie writ,'’ and any subsequent sale 
was fraudulent ; but the law was thus altered in favour of 
purchasers, though it still remains the same between the 
parties : and therefore if a defendant died after the award- 
ing and before the delivery of the writ, his goods were 
bound by it in the hands of his executors.^ 

If a man agrees with another for goods at a certain The goods 

. , ^ 1 f 1 1 1 • 1 be 

price, he may not carry them away beiore he hath paid earned away 
5., » .. . 1, '''"'I ihO »»» 

for them ; for it is no sale without payment, unless the paid for. 

contrary be expressly agreed. And therefore, if the ven- 
dor says, the price of a beast is four pounds, and the ven- 
dee says he will give four pounds, the bargain is struck ; 
and they neither of them are at liberty to be off, provided 
immediate possession be tendered on the other side. But 
if neither the money be paid, nor the goods delivered, nor 
tender made, nor any subsequent agreement be entered 
into, it is no contract, and the owner may dispose of his 
goods as he pleases.'* But if any part of the price is paid 
down, if it be but a penny, or any portion of the goods 
delivered by way of earnest (which the civil lavK calls 
arrha, and inteprets to be “ emptionis-venditionis cm- [ 443 ] 
tractfB argumentum,^’’) the property of the goods is abso- 
lutely bound by it : and the vendee may recover the goods 
by action, as well as the vendor may the price of them.J 

* 29 Car. II, c. .3. 

' 8 Rep. 171 i 1 Mod. 188. '■ Hob. 41 ; Noy’s .Max. c. 42. 

« Comb. 33 ; 12 Mod. 5 ; 7 Mod. * Inst. 3, tit. 24. 

95. See stat. 1 & 2 Viet. c. 110, J Noy, /Wrf. 

and Private Wrongs, ch. 26. 
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■ And such regard does the law pay to earnest as an evi- 
dence of a contract, tliat, by the same statute 29 Car. II. 
c. 3, s. 17j HO contract for the sale of goods to the 
value of 10/. or more, shall be valid, unless the buyer ac* 
tually receives part of the goods sold, by way of earnest 
on his part ; or unless he gives part of the price to the 
vendor by way of earnest to bind the bargain, or in part 
of payment ; or unless some note in writing be made and 
signed by the party, or liis agent, who is to be charged 
with the contract. And, with regard to goods under the 
value of 10/., no contract or agreement for the sale of 
them shall be valid, unless the goods are to be delivered 
within one year, or unless the contract be made in writing, 
and signed by the party, or his agent, who is to be charged 
therewith. And by statute 9 Geo. IV, c. 14, s. 7 > it is en- 
acted that tlic provisions of the 17 th section of the statute 
of frauds, shall extend to all contracts for the sale of goods, 
of the value of 10/. or more, notwithstanding the goods 
may be intended to be delivered at some future time, or 
may not at the time of the contract be actually ready for 
delivery. Anciently, among all the northern nations, 
shaking of hands was held necessary to bind the bargain ; 
a custom which we still retain in many verbal contracts. 
A sale thus made was called handsale, “ venditio per 
mutnam rnanuiun eomplexioneni till in process of time 
the same word was used to signify the price or earnest, 
w'hich w^as given immediately after the shaking of hands, 
or instead thereof. 

As soon as the bargain is struck, the property of the 
goods is transferred to the vendee, and that of the price 
to the vendor ; but the vendee cannot take the goods, until 
he t^ders the price agreed on.* But If he tenders the 
money to the vendor, and he refuses it, the vendee may 
seize the goods, or have an action against the vendor for 
detaining them. And by a regular sale, without delivery, 
the property is so absolutely vested in the vendee, that if 
A. sells a horse to B. for 10/., and B. pays him earnest, or 
signs a note in writing of the bargain ; and afterwards, 
befqre the delivery of the horse or money paid, the horse 
dies in the vendor’s custody ; still he is entitled to the 

^ $tiern||^ok. De Jure Goth, I. 2, c. 5. 

ft 


» Hob. 41. 
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money, because by the contract, the property was in the t } ' 
Vendee.' Thus may property in goods be transferred by 
sale, where the vendor hath such property in himself. 

And it is no objection to the validity of a sale of goods at 
a future day, that the vendor is not in possession thereof 
at the time of the contract ; but intends to go into the 
matkct and buy them before the day of delivery.® 

But property may also in some cases be transferred by sales where 
sale, though the vendor hath nunc at all in the goods : for hasnopro- 
it is expedient that the buyer, by taking proper precau- * 0 ^( 18 !" * * 
tions, may at all events be secure of his purchase ; other- 
wise all commerce between man and man must soon be at 
an end. And therefore the general rule of law is," that all 
sales and contracts of anything vendible, in fairs or markets 
overt, (that is, open) shall not only be good between the 
parties, but also be bindyig on all those that have any 
right or property therein. And for this purpose, the 
Mirror informs us," were tolls established in markets, viz, 
to testify the making of contracts ; for every private con- 
tract was discountenanced by law : insomuch, that our 
Saxon ancestors prohibited the sale of any thing above 
the value of twenty pence, unless in open market, and 
directed every bargain and sale to be contracted in the 
presence of credible witncsses.P Market overt in the sale in 
country is only held on special days, provided for parti- 
cular towns by charter or prescription ; but in London 
every day, except Sunday, is market day.** 'I'he market 
place, or spot of ground set apart by custom for the sale 
of particular goods, is also in the country the only market 
overt;' but in London every shop in which goods are 
exposed publicly to sale, is market overt, for such things 
only as the owner professes to trade in." But if my goods 
are stolen from me, and sold, out of market overt, my pro- 
perty is not altered, and I may take them wherever I find 
them. And it is expressly provided by stat. 1 Jac. I, c. 21, 


* Noy, c. 42. 

“ Wells V. Porter, 2 Bing. N. C. 
722 ; Hihhlewkite v. M*Morine, 5 M. 
& W. 462 ; overruling Brt/an y, 
Lewis, Ry. & Moo. 386. 

" 2 Inst, 713. 


• C. 1, s. 1 

P LL. Ethel. 10. 12; LL. Eadg. 
Wilk. 80. 

« Cro. Jac. 68. 

Godb. 13U 

• 5 Rep. 83 ; 12%lod. 521, 
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that the sale of any goods wrongfully .taken to any pawn- 
broker in London, or within two miles thereof, shall not alter 
the property : for this, being usually a clandestine trade, 
is therefore made an exception to the general rule. And, 
even in market overt, if the goods be the property of 
the king, such sale (though regular in all other respects) 
[ 450 ] will in no case bind him ; though it binds infants, feme 
coverts, idiots or lunatics, and men beyond sea or in pri- 
son : or if the goods be stolen from a common person, and 
then taken by the king’s offic er from the felon, and sold 
in open market ; still, if the owner has used due diligence 
in prosecuting the thief to conviction, he loses not his 
property in the goods.* So likewise, if the buyer knoweth 
the property not to be in the seller ; or there be any other 
fraud in the transaction ; if he knoweth the seller to be an 
infant, or feme covert not usually trading for herself : if 
the sale be not originally and wholly made in the fair or 
market, or not at the usual hours ; the owner’s property 
is not bound thereby." If a man buys his own goods in a 
fair or market, the contract of sale shall not bind him, so 
that he shall render the price ; unless the property had 
been previously altered by a former sale.'" And, notwith- 
standing any number of intervening sales, if the original 
vendor, who sold without having the property, comes 
again into possession of the goods, the original owner may 
take them, when found in his hands who was guilty of the 
first breach of justice."^ By which wise regulations the 
common law has secured the right of the proprietor in 
personal chattels from being devested, so far as was con- 
sistent with that other necessary policy, that purchasers, 
bond fide, in a fair, open, and regular manner, should not 
be afterwards put to difficulties by reason of the previous 
knavery of the seller. And by stat. 7 & B fleo. IV, c. 29, 
s. 57 , it is enacted that the owner shall have the stolen 
property restored to him upon the prosecution and con- 
viction of the offender by or on behalf of the ownir, except 
where the property stolen consists of valuable securities 
which have been bond fide discharged, or negotiable instru- 


* Bacon’s Use of the Law, 158. 

• 2 Inst. 713, fl4. 


’ Perk. s. 93. 
^ 2 Inst. 713. 
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ments for which a valuable consideration has been paid by 
any third party without notice. 

But there is one species of personal chattels, in which sai« of 
the property is not easily altered by sale, Vithout the ex- 
press consent of the owner, and those are horses.* For a 
purchaser gains no property in a horse that has been stolen, 
unless it be bought in a fair or market overt, according to 
the directions of the statutes 2 P. & M. c. 7? and 31 Eliz. 
c. 12. By which it is enacted, that the horse shall be 
openly exposed, in the time of such fair or market, for one 
whole hour together, between ten in the morning and 
sunset, in the public place used for such sales, and not in 
any private yard or stable; and afterwards brought by 
both the vendor and vendee to the book-keeper of such 
fair or market : that toll be paid, if any be due ; and if [451 ] 
not, one penny to the book-keeper, who shall enter down 
the price, colour and marks of the horse, with the names, 
additions, and abode of the vendee iind vendor ; the latter 
being properly attested. Nor shall such sale take away 
the property of the owner, if within six months after the 
horse is stolen he puts in his claim before some magis- 
trate, where the horse shall be found ; and, within forty 
days more, proves such his property by the oath of two 
witnesses, and tenders to the person in possession such 
price as he bond fide paid for him in market overt. But 
in case any one of the points before- mentioned be not ob- 
served, such sale is utterly void ; and the owner shall not 
lose his property, but at any distance of time may seize 
or bring an action for his horse, wherever he happens to 
find him. 

By the civil law^ an implied warranty was annexed to Warranty on 
every sale, in respect to the title of the vendor : and so **'* 
too, in our law, a purchaser of goods and chattels may 
have a satisfaction from the seller, if he sells them as his' 
own, and the title proves deficient, without any express 
yvarrantyufor that purpose.* But, with regard to the good- 
ness of the wares so purchased, the vendor is not bound 
to answer ; unless he expressly warrants them to be sound 
and good,* or unless he knew them to be otherwise and 

* 2 Inst. 719. 

* Cro. Jac. 474 j 1 Roll. Abr. 90. 

2i2 


y Ff. 21,?, 1. 
* F. N. B. 94. 
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hath used any art to disguise them,** or unless they turn 
out to be different from what he rejiresented to the buyer. 

»• Baiimont. 2. Bailment, from the French bailler, to deliver, is a 
delivery of goods in trust, upon a contract expressed or 
implied, that the trust shall be faithfully executed on the 
part of the bailee. As if cloth be delivered, or, (in our 
legal dialec*t) bailed, to a tailor to make a suit of clothes, 
he has it upon an implied contract to render it again when 
made, and that in a workmanly manner.® If money or 
goods be delivered to a common carrier, to convey from 
Oxford to London, he is under a contract in law to pay, 
or carry, them to the person appointed.^ If a horse, or 
other goods, be delivered to an inn-keeper or his servants, 

[ 452 ] jfjg jy bound to keep them safely, and restore them when 
his guest leaves the house.® If a man takes in a horse, or 
other cattle, to graze and depasture in his grounds, which 
the law calls agistment, he takes them upon an implied 
contract; to return them on demand to the owner.^ If a 
pawnbroker receives plate or jewels as a pledge or secu- 
rity, for the repayment of money lent thereon at a day 
certain, he has them upon an express contract or condi- 
tion to restore them, if the pledgor performs his part by 
redeeming them in due time .•« for the due execution of 
which contract many useful regulations are made by se- 
veral recent statutes.'* And so if a landloi'd distrains goods 
for rent, or a parish officer for taxes, these for a time are 
only a pledge in the hands of the distrainors, and they are 
bound by an implied contract in law to restore them on 
payment of the debt, duty, and expenses, before the time 
of sale ; or, when sold, to render back the overplus. If a 
friend delivers any thing to his friend to keep for him, the 
receiver is bound to restore it on demand : and it was 
formerly held that in the mean time he was answerable 
for any damage or loss it might sustain, whether by acci- 
dent or otherwise;' unless he expressly undertook^ to 
keep it only with the same care as his own goodsjfand then 


2 Roll. Rep. 5. 
1 Vern. 868. 

12 Mod. 482. 
Cro. Eliz. 622, 
Cro, Car. 271. 


9 Cro. Jac. 245 ; Yelr. 17S. 

^ These statutes are consolidated 
by the stat. o.'l ik 40 G. Hi, c. 99. 

‘ Co. I.itt. 89. 

> 4 Rep. 84. 
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he should not be answerable for theft or other accidents. 

But now the law seems to be settled,'' that such a general 
bailment will not charge the bailee with any loss, unless it 
happens by gross neglect, which is an evidence of fraud : 
but, if he undertakes specially for a sufficient consideration 
to keep the goods safely and securely, he is bound to take 
the same care of them as a prudent man would take of his 
own.* 

In all these instances there is a special qualified property The bailee 
transferred from the bailor to the bailee, together with the llrope’ity'iS**' 
possession. It is not an absolute property, because of his pi^e<il‘ 
contract for restitution ; the bailor having still left in him [ 463 ] 
the right to a chose in action, grounded upon such contract. 

And, on account of this qualified property of the bailee, he 
may (as well as the bailor) maintain an action against such 
as injure or take away these chattels. The tailor, the 
carrier, the inn-keeper, the agisting farmer, the pawn- 
broker, the distrainor, and the general bailee, may all of 
them vindicate, in their own right, this their possessory 
interest, against any stranger or third person.'" For, being 
responsible to the bailor, if the goods are lost or damaged 
by his wilful default or gross negligence, or if he do not^ 
deKver up the chattels on lawful demand, it is therefore 
reasonable that he should have a right of action against 
all other persons who may have purloined or injured them •, 
that Ije may always be ready to answer the call of the 
bailor. The rights of factors in the goods in their pos- 
session arc now regulated by stat. 6 G. IV, c. 94. 

3. Hiring and borrowing are also contracts by which a j. Hiring and 
qualified property may be transferred to the hirer or bor- 
rower : in which there is only this difference, that hiring 
is always for a price, a stipend, or additional recompense ; 
borrowing is merely gratuitous. But the law in both cases 
is the same. They are both contracts, whereby the pos- 
session ^d transient property is transferred for a parti- 

Lord Raym. 909 ; 12 Mod. 487. manner; **jura enim nostra,” says 
^ By the laws of Sweden the dc- Stiernhook, “ doluni prtesumunt, si 
positary or bailee of goods is not unanon pereant** (De jure Sueon. 
bound to restitution, in case of acci- 1. 2, c. 5.) 

dent by fire or theft : provided his ™ 13 Rep. 09, 
own goods perished in the same 
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cular time or use, on condition to restore the goods so 
hired or borrowed, as soon as the time is expired or use 
performed ; together with the price or stipend (in case of 
hiring) either expressly agreed on by the parties, or left 
to be implied by law according to the value of the service. 
By this mutual contract, the hirer or borrower gains a 
temporary property in the thing hired, accompanied with 
an implied condition to use it with moderation and not 
abuse it ; and the owner or lender retains a reversionary 
interest in the same, and acquires a new property in the 
price or reward. Thus if a man hires or borrows a horse 
for a month, he has the possession and a qualified property 
therein during that period; on the expiration of which 
his qualified property determines and the owner becomes 
(in case of hiring) entitled also to the price, for which the 
horse was hired." 

There is one species of this price or reward, the most 
usual of any, but concerning which many good and learned 
men have in former times very much perplexed themselves 
and other people, by raising doubts about its legality in 
foro conscientia;. I'hat is, when money is lent on a con- 
ctract to receive not only the principal sum again, but also 
an increase by way of compensation for the use ; wlrich 
generally is called interest by those who think it lawful, 
and usury by those who do not so. For the enemies to 
interest in general make no distinction between tlyit and 
usury, holding any increase of money to be indefensibly 
usurious. And this they ground as well on the prohibition 
of it by the law of M oses among the J ews, as also upon 
what is said to be laid doAvn by Aristotle,” that money is 
naturally barren, and to make it breed money is prepos- 
terous, and a perversion of the end of its institution, which 
was only to serve the purposes of exchange, and not of 
increase. Hence the school divines have branded the 
practice of taking interest, as being contrary to |he divine 
law, both natura] and revealed; and the canon lawP has 
proscribed the taking any, the least, increase for the loan 
of money as a mortal sin. 

“ Yelv. 172; Cro. Jac. 236. 

• Polit. 1. J, c. 10. This passage p DccretaU 1. 5, tit. 19, 
hath been suspected to be spurious. 
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But, in answer to this, it hath been observed, that the 
Mosaical precept was clearly a political, and not a moral 
pr|cept It only prohibited the Jews from taking usury 
frctm their brethren the Jews; but in express words per- 
mitted them to take it of a stranger which proves that 
the taking of moderate usury, or a reward for the use, for 
so the word signifies, is not malum in se ; since it was al- 
lowed where any but an Israelite was concerned. And as 
to the reason supposed to be given by Aristotle, and de- 
duced from the natural barrenness of money, the same may 
with equal force be alleged of houses, which never breed 
houses ; and twenty other things, which nobody doubts it 
is lawful to make profit of, by letting them to hire. And 
though money was originally used only for the purposes of 
exchange, yet the laws of any state may be well justified 
in permitting it to be turned to the purposes of profit, if 
the convenience of sociely (the great end for which money 
was invented) shall require it. And that the allowance of 
moderate interest tends greatly to the benefit of the public, 
especially in a trading country, will a})pear from that gene- 
rally acknowledged principle, that commerce cannot sub- 
sist without mutual and extensive credit. Unless money 
therefore can be borrowed, trade cannot be carried on : and 
if no premium were allowed for the hire of money, few per- 
sons would care to lend it ; or at least the case of borrow- 
ing at a short warning (which is the life of commerce) 
would be entirely at an end. Thus, in the dark ages of 
monkish superstition and civil tyranny, when interest was 
laid under a total interdict, commerce was also at its low- 
est ebb, and fell entirely into the hands of the Jews and 
Lombards : but when men’s minds began to be more en- 
larged, when true religion and real liberty revived, com- 
merce grew again into credit ; and again introduced with 
itself its inseparable companion, the doctrine of loans upon 
.interest. And, as to any scruples of conscience, since all 
■other conveniences of life may either be bought or hired, 
but money can only be hired, there seJems to be no greater 
oppression in taking a recompense or price for the hire of 
this, than of any other convenience. To demand an exor- 
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bitant price is equally contrary to conscience, for the loan 
of a horse, or the loan of a sum of money : but a reasonable 
equivalent for the temporary inconvenience, which Ihe 
owner may feel by the want of it, and for the hazard of his 
losing it entirely, is not more immoral in one case than it 
is in the other. Indeed the absolute prohibition of lending 
upon any, even moderate interest, introduces the very in- 
convenience which it seems meant to remedy. The neces- 
sity of individuals will make borrowing unavoidable. With- 
out some profit allowed by law, there will be but few lend- 
ers : and those principally bad men, who will break through 
the law, and take a profit ; and then will endeavour to in- 
demnify themselves from the danger of the penalty by 
making that profit exorbitant. A capital distinction must 
therefore be made between a moderate and exorbitant 
profit ; to the former of which we usually give the name 
of interest, to the latter the truly odious apellation of 
usury 5 the former is necessary in every civil state, if it 
W'ere but to exclude the latter, which ought never to l)e 
tolerated in any well-regulated scoiety. For, as the whole 
of this matter is well summed up by Grotius,’’ “if the 
compensation allowed by law does not exceed the propor- 
tion of the hazard run, or the want felt, by the loan, its 
allowance is neither repugnant to the revealed nor the 
natural law : but if it exceeds those bounds, it is then 
oppressive usury; and though the municipal laws may 
give it impunity, they never can make it just.” 

We see, that the exorbitance or moderation of interest, 
for money lent, depends upon two circumstances ; the in- 
convenience of parting with it for the present, and the 
hazard of losing it entirely. The inconvenience to indi- 
vidual lenders can never be estimated by law's ; the rate 
therefore of general interest must depend upon the usual 
or general inconvenience. This results entirely from the 
quantity of specie or current money in the kingdom : for, 
the more specie there is circulating in any nation, the 
greater superfluity there will be, beyond what is necessary 
to carry on the business of exchange and the common 
concerns of life. In every nation or public community. 


' JJc }. b. and p. 1. 2, c. 12, b. 22. 
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there is a certain quantity of money thus necessary; which 
a person well skilled in political arithmetic might perhaps 
calcplate as exactly as a private banker can the demand 
for running cash in his own shop : all above this necessary 
quantity may be spared, or lent, without much inconveni- 
ence to the respective lenders ; and the greater this na- 
tional superfluity is, the more numerous will be the lend- 
ers, and the lower ought the rate of the national interest 
to be : but where there is not enough circulating cash, or 
barely enough, to answer the ordinary uses of the publicj 
interest will be proportionably high ; for lenders will be f "^^7 ] 
but few, as few can submit to the inconvenience of lending. 

So also the hazard of an entire loss has its weight in 
the regulation of interest : hence, the better the security, 
the lower will the interest be ; the rate of interest being 
generally in a compound ratio, formed out of the inconve- 
nience, and the hazard. And as, if there were no incon- 
venience, there should be no interest but what is equiva- 
lent to the hazard, so, if there were no hazard, there 
ought to be no interest, save only what atises from the 
mere inconvenience of lending. Thus, if the quantity of 
specie in a nation be such, that the general inconvenience 
of lending for a year is computed to amount to three per 
cent. : a man that has money by him will perhaps lend it 
upon good personal security at five per cent, allowing two 
for the hazard run ; he will lend it upon landed security 
or mortgage at four per cent.^\\G hazard being proportion- 
ably less ; bift he will lend it to the state, on the mainte- 
nance of which all his property depends, at three per cent., 
the hazard being none at all. And the legislature, as we 
shall see in the course of this chapter,® has of late consider- 
ably relaxed the usury laws, in favour of trade. 

But before this relaxation was made, the hazard was 
sometimes greater than the rate of interest allowed by 
law would compensate. And this gave rise to the practice 
of, I. Bottomry, or respondentia. 2. ^Polices of insu- 
rance. 3. Annuities upon lives. 

And first, bottomry (which originally arose from permit- i. Bottomry, 
ting the master of a ship, in a foreign country, to hypo- 


• See ])ost^ pp. 407 y 8. 
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thecate the ship in order to raise money to refit, )‘ is in the 
nature of a mortgage of a ship ; when the owner takes up 
money to enable him to carry on his voyage, and pledges 
the keel or bottom of the ship ( partem pro toto) as a se- 
curity for the repayment. In which case it is understood, 
that if the ship be lost, the lender loses also his whole 
money ; but, if it returns in safety, then he shall receive back 
his principal, and also the premium or interest agreed upon, 
however it may exceed the legal rate of interest. And this 
is allowed to be a valid contract in all trading nations, for 
the benefit of commerce, and by reason of the extraordi- 
[ 458 ] BRry hazard run by the lender.'* And in this case the 
ship and tackle, if brought home, are answerable (as well 
as the person of the borrower) for the money lent. But 
if the loan is not upon the vessel, but upon the goods and 
merchandize, which must necessarily be sold or exchang- 
ed in the course of the voyage, then only the borrower, 
personally, is bound to answer the contract ; who there- 
fore in this case is said to take up money at respondentia. 
These terms are also applied to contracts for the repay- 
ment of money borrowed, not on the ship and goods only, 
but on the mere hazard of the voyage itself ; when a man 
lends a merchant 1 ,000/. to be employed in a beneficial 
trade, with condition to be repaid with extraordinary 
interest, in case such a v'oyage be safely performed 
which kind of agreement is sometimes called fwnus nauti- 
cum, and sometimes nsura^iaritirna."' But as this gave 
an opening for usurious and gaming contracts, especially 
upon long voyages, it was enacted by the statute 
19 Geo. 11, c. 37, that all monies lent on bottomry or at 
respondentia, on vessel^ belonging to British subjects, 
bound to or from the East Indies, shall be expressly lent 
only upon the ship or upon the merchandize j that the 
lender shall have the benefit of salvage and that if the 
borrower hath not an interest in the ship, or in the effects 

‘ This opinion is doubted by Lord Bynkersh. Qumt Jur, Privat. J. 3, 
Tenlerden, in his Treatise on Ship- c. 16. 
ping, p. 143, 4th edit. ^ 1 Sid. 27, 

« Moll. Be Jur, Mat, Sblj Malyne. Molloy, Ih\d, Malyne, Ibid, 

Lex Mercat, b. 1, c. 31 ; Bacon's x See Rights of Persons, p, 305. 
Essay's, c. 4 1 j Cro. Jac, 208 ; 
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on board equal to the value of the sum borrowed, he shall 
be responsible to the lender for so much of the principal 
as hath not been laid out, with legal interest and all other 
charges, though the ship and mei-chandize be totally lost. 

Secondly, a policy of insurance is a contract between 

J ^ ^ ^ ^ ^ of Insurance* 

A. and B , that, upon A.’s paying a premium equivalent 
to the hazard run, B. -will indemnify or insure him against 
a particular event. This is founded upon one of the 
same principles as the doctrine of interest upon loans, that 
of hazard : but not that of inconvenience. For if 1 insure On ships, 
a ship to the Levant, and back again, at five per cent . ; 
here 1 calculate the chance that she perforins her voyage 
to be twenty to one against her being lost : and, if she be 
lost, 1 lose 100/. and get 5/. Now this is much the same 
as if I lend the merchant whose whole fortunes are em- 
barked in this vessel, 100/. at the rate of eight per cent. [ 459 ] 
For by a loan I should be immediately out of possession 
of my money, the inconvenience of which we have suppo- 
sed equal to three per cent . : if therefore 1 had actually 
lent him 100/., I must have added 3/. on the score of incon- 
venience, to the hi. allowed for the hazard, which together 
would have made 8/. But, as upon an insurance, 1 am 
never out of possession of my money till the loss actually 
happens, nothing is therein allowed upon the principle of 
inconvenience, but all upon the principle of hazard. 'I’hus 
too, in a loan, if the chance of rep.ayment depends upon 
the borrower’s life, it is frequent (besides the usual rate 
of interest) for the borrower to have his life insured till 
the time of repayment ; for which he is loaded with an ad- 
ditional premium, suited to his age and constitution. 

Thus, if Sempronius has only an annuity for his life, and on hvei. 
would borrow 100/. of Titius for a year ; the inconvenience 
and general hazard of this loan, we have seen, are equiva- 
lent to hi. which is therefore the legal interest : but there 
is also a special hazard in this case j foi*, if Sempronius 
#es within the year, Titius must losq the whole of his 
100/. Suppose this chance to be as one to ten : it will 
follow that the extraordinary hazard is worth 10/. more, 
and therefore that the reasonable rate of interest in this 
case would be fifteen per cent, But.'*his the law, to avoid 
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abuses, will not, or at any rate would notv permit to be 
taken : Sempronius therefore gives Titius the lender only 
5A, the legal interest ; but applies to Gaius an insurer, and 
gives him the other 10/. to indemnify Titius against the 
extraordinary hazard. And in this manner may any ex- 
traordinary or particular hazard be provided against, which 
the established rate of interest will not reach ; that being 
calculated by the state to answer only the ordinary and 
general hazard, together with the lender’s inconvenience 
in parting with his specie for the time. But, in order to 
prevent these insurances from being turned into a mis- 
chievous kind of gaming, it is enacted by statute 1 4 Geo. HI, 
c. 48, that no insurance shall be made on lives, or on any 
other event, wherein the party insured hath no interest : 
that in all policies the name of such interested party shall 

[ 4G0 ] inserted ; and nothing more sliall be recovered thereon 
than the amount of the interest of the insured. And it is 
now settled that the interest must be a direct pecuniary 
interest to the insurer, and a party has not in general 
such an interest in the life of his wife or child, as he can 
legally make the subject of an assurance, and all such 
polices are therefore void.* 

[arineiH. doth iiot liowcvcr cxtciul to marine insurances, 

•ra'ices. which were provided for by a prior law of their own. The 
learning relating to these insurances hath of late years 
been greatly improved by a series of Judicial decisions ; 
which have now established the law in a variety of 
cases, which have I’ecently been well and judiciously 
collected,® and now form a very complete title in the 
code of commercial jurisprudence ; but, being founded on 
equitable principles, which chiefly result frfim the special 
circumstances of the case, it is not easy to reduce them to 
any general heads in mere elementary institutes. 'I'hus 
much however may be said ; that, being contracts, the 
very essence of which consists in observing the purest good 
faith and integrity, they are vacated by any the leaA 
shadow of fraud or undue concealment : and, on the other 

y Sec ante, p. 489 , and post, * By the late Mr. Justice Park, 
pp. 497 , 498. in bis System of the Law of Marin* 

^Halfords. Kymer, 10 C. 724. Insurance. 
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hand, being much for the benefit and extension of trade, 
by distributing the loss or gain among a number of adven- 
turers, tl ey are greatly encouraged and protected both by 
common law and acts of parliament. But as a practice had 
obtained of insuring large sums without having any pro- 
perty on board, which were called insurances interest or 
no interest ; and also of insuring the same goods several 
times over; both of which were a species of gaming, warring 
without any advantage to commerce, and were denomina- 
ted wagering policies : it is therefore enacted by the 
statute 19 (Jeo. II, c. 37, that all insurances, interest or 
no interest, or without farther proof of interest than the 
policy itself, or by way of gaming or wagering, or without 
benefit of salvage to the insurer, (all of which had the same 
pernicious tendency) shall be totally null and void, except 
upon privateers, or upon ships or merchandize from the 
Spanish and Portuguese dominions, for reasons sufficiently 
obvious ; and that no re-assurance shall be lawful, except 
the former insurer shall be insolvent, a bankrupt, or dead ; 
and lastly that, in the East India trade the lender of money 
on bottomry, or at respondentia, shall alone have a right 
to be insured for the money lent, and the borrower shall [ 4G1 ] 
(in ease of a loss) recover no more upon any insurance 
than the surplus of his property above the value of his 
bottomry or respondentia bond. 

Thirdly, the practice ofpurchasing for lives a. Aimniiie*. 

a certain price or premium, instead of advancing the same 
sum on an ordinary loan, arises usually from the inability 
of the borrower to give the lender a permanent security 
for the return of the money borrowed, at any one period 
of time. He .therefore stipulates (in effect) to repay an- 
nually, during his life, some part of the money borrow’ed; 
together with legal interest for so much of the principal as 
annually remains unpaid, and an additional compensation 
for the extraordinary hazard run^ of losing that principal 
entirely by the contingency of the borrower’s death : all 
which considerations, being calculated tind blended toge- 
ther, will constitute the just proportion or gtiantum of the 
annuity which ought to be granted. The real value of 
tliat contingency must depend on the age, constitution, 
situatioi^ and conduct of the borrower ; and therefore 
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the price of such annuities cannot without the utmost dif- 
ficulty be reduced to any general rules. So that if, by the 
terms of the contract, the lender’s principal is bond Jide 
(and not colourably'’) put in jeopardy, no inequality of 
price will make it an usurious bargain ; though, under 
some circumstances of imposition, it may be relieved 
against in equity. To throw however some- check upon 
improvident transactions of this kind, which are usually 
carried on with great privacy, the statute 17 Geo. Ill, 
c. 2C, directed, that upon the sale of any life annuity of 
more than the value of ten puunds per annum (unless on 
a sufficient pledge of lands in fee simple or stock in the 
public funds) the true consideration, which should be in 
money only, should he set forth and described in the 
security itself ; and a memorial of the date of the security, 
of the names of the parties, cestui que trusts, cestui que 
vies, and witnesses, and of the consideration money, 
should within twenty days after its execution be inrolled 
in the court of chancery ; else the security should be null 
and void : and, in case of collusive jjractices respecting the 
[ 462 ] consideration, the court, in which any action was brought 
or judgment obtained upon such collusive security, might 
order the same to be cancelled, and the judgment (if any) to 
be vacated : and also all contracts for the purchase of annui- 
ties from infants should remain utterly void, and be incapable 
of confirmation after such infants arrive to the age of ma- 
turity. This act is repealed by stat. 53 Geo. Ill, c. 141, 
which enacts (s. 1,) that within thirty days after the exe- 
cution of any assurance creating an annuity or rent charge 
for life or years determinable on lives, a memorial shall be 
enrolled according to the form thereby giveij j and by s. 6, 
in case any part of the consideration money shall be re- 
turned to the person advancing the same, or if it be ad- 
vanced in notes, if those notes are not paid when due, or 
if the consideration, being in goods, is expressed to be in 
money, then the court oh application of the party against 
whom any action chall be brought on the deed may stay 
proceedings, or vacate the judgments and order the deed 
to be cancelled. By s. 8, all contracts for annuities made by 
infants are void notwithstanding any confirmation by them 

^ Garth. 67. 
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after coming of age. The statute, however, does not extend 
to Scotland or Ireland, nor to annuities or rent-charges 
granted by will, marriage settlement, or for the advance- 
ment of hildren ; nor to any annuity secured upon free- 
holds or copyholds of equal or greater annual value than 
the annuity over and above any other annuity, and the inte- 
rest of any principal sum charged or secured thereon, of 
which the grantee had notice at the time of the grant, or 
secured by the actual transfer of stock in any of the public 
funds, the dividends whereof are of equal or greater value 
than the said annuity, nor to any voluntary annuity or rent- 
charge granted without any pecuniary consideration, nor 
to any annuity granted by any body corporate, or under 
any authority or trust created by act of parliament ^s. 10). 

This act has been explained by statutes 3 (leo. IV, c. 92 ; 
and 7 Geo. IV, c. 75* Hut to return to the doctrine of 
common interest on loan ; 

Upon the two principles of inconvenience and hazard. The (liireiem 

taIps of 111- 

compared together, different nations have at different times niest. 
established different rates of interest. The Romans at one 
time allowed centesirnce, one per cent, monthly or twelve 
per cent, per annum, to be taken for common loans ; 
but Justinian‘S reduced it to trientes, or one third of the 
a.<i or centesimw, that is, four per cent; but allowed 
higher interest to be taken of merchants, because there 

Cod. 4, 32, 2G, Nov. 33, 34, which they allowed to be taken 
35. — A short explication of these monthly : and this, which was the 
terms, and of the division of the highest rate of interest permitted, 

Roman aSy will be useful to the they called usurw centestmte, Timount- 
student, not only for understanding ing yearly to twelve per cent. Now 
the civilians, but, also the more as the aSy or Roman pound, was 
classical writers, who perpetually commonly used to express any in- 
refer to this distribution. Thus tegral sum, and was divisible into 
Horace, ad Pisonesy 325. twelve parts or unciwy therefore 

R-)ma«.p.m/o»^sr«iiom6u.assem twelve monthly payments or 

Diacunt in partes centum diducerc. Dicat unciee were held to amount annually 
Alkm ,, « de qumcunce r.mota est ,tsurariu,; and 

V nc\aL, quid super et } potcr at fiutsse tnens,*’®, 

Rempoterisservaretmmlreditnnciskyquidjiti SO the usura^asses were synonymous 

Semis. to the usunp centesinup. And all 

It is therefore to be observed, that, lower rates of interest were deno- 
in calculating the rate of interest, minuted ^cording to the relation 
the Romans divided the principal they bore to this ce^esimaf^usury, 
sum into an Awiw/rccf parts ; one of or usurte asses : for the several mul- 
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the hiizard was greater. So too (irotius informs US'*, 
[ 463 ] that in Holland the rate of interest was then eight pe)’ 
cent, in common loans, but twelve to merchants. And 
Lord Bacon was desirous of introducing a similar policy 
in England :® but our law, until very recently, established 
one standard for all alike, where the pledge or secu- 
rity itself is not put in jeopardy; lest, under the ge- 
neral pretence of vague and indeterminate hazards, a door 
should be opened to fraud and usury : leaving specific 
hazards to be provided against by specific insurances, by 
annuities for lives, or by loans upon respondentia, or bot- 
tomry. But as to the rate of legal interest, it has varied 
and decreased for two hundred years past, according as 
the quantity of specie in the kingdom has increased by 
accessions of trade, the introduction of paper credit, and 
other circumstances. The statute 37 Hen. VIII, c. P, 
confined interest to ten per cent., and so did the statute 
13 Eli'/, c. 8. But as, through the encouragements given 
in her reign to commerce, the nation grew more wealthy, 
so under her successor the statute 21 Jac. I, c. 17, reduced 
it to eight per cent. ; as did the statute 12 Car. II, c. 13, 
to six : and lastly by the statute 12 Ann. st. 2, c. 16, it 


tiples of the mticiVp, or duodecimal 

9, 10, 11, unrice 

or duodecimal parts 

parts of the as, were known by dif- 

ofanff.?. {Ff.2% 

5, 50, s. 2; Gravin. 

ferent names according to their dif- 

orig.jur, civ, 1. 2 

, s. 47.) This be- 

ferent combinations; sc.rtans, tpia- 

ing premised, the following table 

tiranSf triens, qmncuritr^ .semis, septunj', 

will clearly exhibit at once the sub- 

bes, (lodrans, dextans, demur, contain- 

divkions of the 

as, and the deno- 

ing resjjectively 2, 3, 4, 5, 6, 7, 8, 

mi nations of the rate of interest. 

tSUR.«. PARTES ASSIS. 

PER ANNUM. 

/^sses, sive centesimar 

. integer , 

. \2 per cent. 

Deunces .... 

.11. . 
TT 

. 11 

Dcxtances, vel decunces 

* TT 

. 10 

Dodrantes .... 

. i . . 

. 9 

Hesses 

• -1^- • • 

. 8 

Septuners .... 

• 7 

T~2' 

. 7 

Semhses .... 

. i . . 

. 

Quincimces % , 

, 

. 5 

Trientes .... 

. i . . 

. 4 

Quadi antes .... 

. i . . 

. 3 

Sextances • • . . 

• I . 

'IT 

. 2 

Vrtciee ^ . . . . 

* T'T * * 

. 1 

Dejnr. b, and /?, 2, 12, 22. 

^ Essays, c. 41. 
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was brought down to five per cent, yearly, which was the . 
extremity of legal interest that could be taken.. But yet, 
under this statute, if a contract which carries interest be 
made in i foreign country, our courts will direct the pay- 
ment of interest according to the law of that country in 
which the contract was made.*^ Thus Irish, American, [ 4^4 ] 
Turkish, and Indian interest, have been allowed in our 
courts to the amount of even twelve per cent. : to which 
amount however Indian interest is now restricted,* for 
the moderation or exorbitance of interest depends upon 
local circumstances j and the refusal to enforce such con- 
tracts would put a stop to all foreign trade. And by 
statute 14 Geo. Ill, c. 79, explained by 1 & 2 Geo. IV, 
c. 51, all mortgages and other securities upon estates, or 
other property in Ireland or the plantations, bearing in- 
terest not exceeding six per cent, shall be legal ; though 
executed in the kingdom of Great Bfitain : unless the 
money lent shall be known at the time to exceed the 
value of the thing in pledge ; in '.vhich case also, to prevent 
usurious contracts at home under colour of such foreign 
securities, the borrower shall forfeit treble the sum so 
borrowed. And the legislature has recently been disposed Relaxation of 
to relax the usury laws, as they affect England,*' in favour of 
trade, for by stat. 3 & 4. W. IVj c. 98, s. 7j it is enacted 
that no person taking more tlian the rate of legal interest 
for the loan of money on any bill or note, not having 
more than three months to run, shall be subject to any 
penalty or forfeiture ; nor shall the liability of any party 
to any such bill be affected by any statute in forcei’' for 
the prevention of usury ; and by statute 5 & 6 W. IV, 
c. 41, it is enacted that bills or other securities shall 
not be totally void, because a higher rate of interest than 
is allowed by the stat. of 12 Ann. st. 2, c. 16, has been re- 
ceived thereon. Further by stat. 7 W. IV, and 1 Viet. c. 80, 
s. 1, it was enacted that bills of exchange, payable at or 
within twelve months, should not be liable for a limited 
time, to the laws for the prevention of vvsury ; and by the 
2 & 3 Viet. c. 37 , this act is extended to the 1st of 

^ 1 Equ. Cas. Abr. 289 ; IP. Wms. ^ See these laws stated, Public ^ 

395. TPron^s, ch. 12. 

^ 13 Geo. in, c. 63, s. 30. 
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January, 1842 ; and it is enacted that no bill of exchange or 
promissory note, made payable at or within twelve 
months after the date thereof, or not having more than 
twelve months to run, nor any contract for the loan or 
forbearance of money ^ above the sum of 10/., shall by 
reason of any interest taken thereon or secured thereby, or 
any agreement to pay or receive, or allow interest in dis- 
counting, negotiating, or transferring any such bill of ex- 
change or promissory note be void, nor shall any person so 
lending, &c. be liable to the penalties under the usury 
laws ; but it is expressly provided, that nothing in the act 
shall extend to the loan or forbearance of any money on 
the security of lands ; and by s. 2, five per cent is to be 
considered the legal rate of interest, except it shall appear 
that any different rate of interest was agreed to between, 
the parties. 

4 . Debt. 4. The last general species of contracts, which I have 
to mention, is tiiat of debt ; whereby a chose in actioti, or 
right to a certain sum of money, is mutually acquired and 
lost.* This may be the counterpart of, and arise from, 
any of the other species of contracts. As, in case of 
a sale, where the price is not paid in ready money, the 
vendee becomes indebted to the vendor for the sum agreed 
on ; and the vendor has a property in this price as a chose 
in action, by means of this contract of debt. Jn bailment, 
if the bail|;e loses or detains a sum of money bailed to him 
for any special purpose, he becomes indebted to the bailor 
in the same numerical sum, upon his implied contract 
that he should execute the trust reposed in him, or 
repay the money to the bailor. Upon hiring or borrowing, 
the hirer or borrower, at the same time that he acquires 
a property in the thing lent, may also become indebted to 
the lender, upon his contract to restore the money bor- 
rowed, to pay the price or premium of the loan, the hire 
of the horse, or the like. Any contract, in short, whereby 
a determinate sum of money becomes due to any person, 
and is not paid bnt remains in action merely, is a contract 
of debt. And, taken in this light, it comprehends a great 

[ 4G5 ] variety of acquisition ; being usually divided into debts of 
record, debts by special, and debts by simple contract. 

' F. N. B, 119. 
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A debt of record is a sum of money, which appears to Debt of re- 
be due by the evidence of a court of record. Thus, when **'^'** 
any specific sum is adjudged to be due from the defendant 
to the plaintiff, on an action or suit at law : this is a con- 
tract of the highest nature, being established by the sen- 
tence of a court of judicature. Debts upon recognizance 
are also a sum of money, recognized or acknowledged to 
be due to the crown or a subject, in the presence of some 
court or magistrate, with a condition that such acknow- 
ledgment shall be void upon the appearance of the party, 
his good behaviour, or the like : and these, together with 
statutes merchant and statutes sta2)le, &c., if forfeited by 
non-performance of the condition, are also ranked among 
this first and jirincipal class of debts, viz, debts of record ; 
since the contract, on which they are founded, is witnessed 
by the highest kind of evidence, viz. by matter of record. 

Debts by specialty, or special contract, are such whereby news by 
a sum of money becomes, or is acknowledged to be, due 
by deed or instrument under seal. Such as by deed of 
covenant, by deed of sale, by lease reserving rent, or by 
bond or obligation ; which last we took occasion to explain 
in the twenty-first chapter of the present book ; and then 
shewed that it is a creation or acknowledgement of a debt 
from the obligor to tlie obligee, unless the obligor performs 
a condition thereunto usually annexed, as the payment of 
rent or money borrowed, the observance of ^ covenant, 
and the like ; on failure of which the bond becomes for- 
feited and the debt becomes due in law. I'hese are looked 
upon as the next class of debts after those of record, being 
confirmed by special evidence, under seal. 

Debts by sipiple contract are such, wH^re the contract Debts by «iiii- 
upon which the obligation arises is neither ascertained by 
matter of record, nor yet by deed or special instrument, 
but by mere oral evidence, the most simple of any j or by 
notes unsealed, which are capable of a more easy proof, [ 466 H 
and (therefore only) better, than a verbal promise. It is 
easy to see into what a vast variety of obligations this last 
class may be branched out, through the numerous con- 
tracts for money, which are not only expressed by the 
parties, but virtually implied in law. Some of these we 
have already occasionally hinted at j and the rest, to avoid 

2k2 
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repetition, will be more properly treated of when the 
breach of such contracts will be considered.^ I shall only 
observe at pi-esent, that by the statute 29 Car. 11. c. 3, no 
executor or administrator shall be charged upon any 
special promise to answer damages out of his own estate, 
and no person shall he charged upon promise to answer 
for the debt or default of another, or upon any agreement 
in consideration of marriage, or upon any contract or sale 
of any real estate, or upon any agreement that is not to he 
performed within one year from the making ; unless the 
agreement or some memorandum thereof be in writing, 
and signed by the party himself or by his authoritjr. And 
by stat. 9 Geo. IV, c. 14, s. 5, no person shall be charged 
upon any promise made after full age, to pay any debts 
contracted during infancy, or upon any ratification after full 
age of any pi-omise or simple contract made during infancy, 
or by reason of any representation as to the character, abi- 
lity, or dealings of any other person, to the intent that 
sucli person shall obtain credit, unless such promise or re- 
presentation be made in writing, signed by the party to be 
charged therewith, ft may here be again remarked,'' that 
by stat. 3 ^ 4 W. IV, c. 104, where any person shall die 
seised of any real estates, whether freehold or copyhold, 
the same shall be assets for the payment of all his just 
debts, whether due on simple contract or specialty. 

But there is one species of debts upon simple contract, 
which, being a transaction now introduced into all sorts of 
civil life, under the name of paper credit, deserves a more 
particular regard. Tliese are debts by biUs of exchange, 
and promissory notes. 

A bill of exchefnge is a security, originally invented among 
merchants in differeut countries, for the more easy remit- 
tance of money from the one to the other, which has since 
spread itself into almost all pecuniary transactions. It is 
an open letter of reijuest from one man to another, desir- 
ing him to pay a sum named therein to a third person on 
his account ; by which means a man at the most distant 
part of the worhynay have money remitted to him from 
any trading country. If A. lives in Jamaica, and owes B. 
who lives in England lOOOf., now if C. be going from 
J See Private Wrongs. See ante, p. 366. 
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England to Jamaica, he may pay B. this 1000/., and lake a ' 
bill of exchange drawn by B. in England upon A. in Ja- 
maica, fl ’d receive it when he comes thither. Thus does 
B. receive his debt, at any distance of place, by transfer- 
ring it to C. ; who carries over his money in paper credit, f 467 ] 
without danger of robbery or loss. I’his method is said 
to have been brought into general use by the Jews and 
Lombards, when banished for their usury and other 
vices ; in order the more easily to draw their effects out 
of France and England, into tliose countries in which they 
had chosen to reside. But the invention of it was a little 
earlier: For the Jews were banished out of Guienne, in 
1287, and out of England in 1290;* and in 1236 the use 
of paper credit was introduced into the Mogul empire in 
China.*" In common speech such a bill is frc<]uently called 
a draft, but a hill of exchange is the more legal as well as 
mercantile expression. The person however, Avho writes 
this letter, is called in law the drawer, .and he to whom it 
is written the drawee ; and the third person, or negocia- 
tor, to whom it is payable (whether specially named, or 
the hearer generally) is called the payee. 

These bills are either /ort'/g», or inland ; foreign, w’hen winch arc 
drawn by a merchant residing abroad upon his corres|)on- ur iiilaiid. " 
dent in England, or vice versa ; and inland, when both the 
drawer and thedrawee residewithin the kingdom. Formerly 
foreign bills of exchange were much more regarded in the 
eye of the law than inland ones, as being thought of more 
public concern in the advancement of trade and commerce. 

But now by two statutes, the one 9 & 10 W. Ill, c. 17, the 
other 3 & 4 Ann. c. 9, both made perpetual by stat. 7 Ann. 
c. 25, inland bills of exchange arc put upon the same foot- 
ing as foreign ones ; what was the law and custom of mer- 
chants with regard to the one, and taken notice of merely 
as such," being by those statutes expressly enacted with 
regard to the other. So that now there is not in law, with 
the exception hereafter noticed, any manner of difference 
between them. 

Promissory notes, or notes of hand, ft*e a plain and di- Promisiory 
rcct engagement in writing, to pay a sum specified at the 

' 2 Carte. Hist. Engl. 203, 206. * 1 Roll. Abr. 6. 

Mod. Un. Hist, iv, 499. 
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The property 
of the payee 
in a bill or 
liute. 


■ time therein limited to a person therein named, or some- 
times to his order, or often to the bearer at large. These 
also by the same statute 3 & 4 Ann. c. 9, are made iissign- 
able and indorsable in like manner as bills of exchange. 
But, by statute 15 Geo. Ill, c. 51, re-enacted by 48 Geo. 
Ill, c. 8S, all promissory or other notes, bills of exchange, 
drafts, and undertakings in writing, being negotiable or 
transferable, for the payment of less than twenty shillings, 
are declared to be null and void : and it is made penal to 
utter or publish any such ; they being deemed prejudicial 
to trade and public credit. And by 1/ Geo. Ill, c. 30, all 
such notes, bills, drafts, and undertakings, to the amount 
of twenty shillings, and less than five pounds, are subjected 
to many other regulations and formalities ; the omission 
of any one of which vacates the security, and is penal to 
him that utters it. This act, so far as it related to promis- 
sory notes, drafts, or undertakings in writing, payable on 
demand to the bearer, was suspended by stat. 3 Geo. IV, 
c. 70, Avhich latter act was repealed by stat. 7 Geo. IV, c. 
6, which (s. 3) imposed a penalty of 20/. on any person 
issuing any bank note for less than 5/. after the 6th of 
April, 1829, made, drawn, or indorsed, in any other man- 
ner than is directed hy the 17 Geo, HI, c. 30.° It is to 
be remembered also that inland bills of exchange and pro- 
missory notes must be stamped according to the provisions 
of stat. 55 Geo. Ill, c. 184.P 

The payee, we may observe, either of a bill of exchange 
or promissory note, has clearly a property vested in him 
(not indeed in possession, but in action) by the express 
contract of the drawer in the case of a promissory note, 
and, in the case of a bill of exchange, by his implied con- 
tract, viz. that, provided the drawee does not pay the bill, 
the drawer will : for which reason it is usual, in bills of 
exchange, to express that the value thereof hath been re- 
ceived by the drawer;** in order to shew the consideration 
upon which the implied contract of repayment arises. 
And this property, so vested, may be transferred and as- 

® The acts for enabling bankers to the Bank of England Act, 3 & 4 
issue promissory notes and bills of W. IV, c. 98, 
exchange, need only be here re- ** See Rights of Persons, p. 338. 

ferred to. Sec 9 Geo. IV, c. 23, and n $tra, 1212. 
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signed from the payee to any other man ; contrary to the 
general rule of the common law, that no chose in action is 
assignabl' : which assignment is the life of paper credit. 

It may therefore be of some use to mention a few of the 
principal incidents attending this transfer or assignment, 
in order to make it regular, and thereby to charge the 
drawer with the payment of the debt to other persons than 
those with whom he originally contracted. 

In the first place, then, the payee, or person to whom or how a bin or 
whose order such bill of exchange or promissory note is doned. 
payable, may by indorsement, or writing his name in dorso 
or on the back of it, assign over his whole property to the 
bearer, or else to another person by name, either of whom 
is then called the indorsee ; and he may assign the same 
to another, and so on in infinitum. And a promissory note, [ 469 ] 
payable to A. or hearer, is negotiable without any indorse- 
ment, and payment thereof may be demanded by any bearer 
of it.’’ But, in case of a bill of exchange, the payee, or Accepiance. 
indorsee, (whether it be a general or particular indorse- 
ment) is to go to the drawee, and offer his bill for accept- 
ance ; which acceptance of an inland bill (so as to charge 
the drawer with costs) by I & 2 Geo. IV, c. 76, s, 2, must 
be in writing, under or on the back of the bill. If the 
drawee accepts the bill, either verbally or in writing,* he 
then makes himself liable to* pay it ; this being now a con- 
tract on his side, grounded on an acknowledgment that the 
drawer has effects in his hands, or at least credit sufficient 
to warrant the payment. If the drawee refuses to accept 
the bill, and it be of the value of 20/., or upwards, and 
expressed to be for value received, the payee or indorsee 
may protest it* for non-acceptance', which protest must be Prote«tfor 
made in writing, under a copy of such bill of exchange, 
by some notary public ; or, if no such notary be resident 
in the place, then by any other substantial inhabitant in 
the presence of twaeredible witnesses} and notice of such 
protest must, with* fourteen days after, be given to the 
drawer. * 

But, in case such bill be accepted -by the drawee, and 
after acceptance he fails or refuses to pay it on the last of 

' 2 Show. 235 ; Grant v. Vaughan, 

T. 4 Geo. HI, B. R. 


• Stra. lOOi). 
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Days of grace, the three days after it becomes due, (which three days are 
called days of grace'') the payee or indoTsee is then to get 
Protest for it (if it be a foreign bill) protested for non-payment, in the 

non-payment. ' i i i j. ^ f 

same manner^ and by the same persons who are to protest 
it in case of non-acceptance, and such protest must also 
be notified, within fourteen days after, to the drawer." 
And he, on producing such protest, either of non-accept- 
ance or non-payment, is bound to make good to the payee, 
or indorsee, not only the amount of the said bills, (which 
he is bound to do within a reasonable time after non-pay- 
ment, without any protest, oy the rules of the common 
law)'^ but also interest and all charges, to be computed 
from the time of making such protest. JBut if no protest 
be made or notified to the drawer, and any damage accrues 
[ 470 ] by such neglect, it shall fall on the holder of the bill ; but 
in order to recover special damages and costs occasioned 
by the non-acceptance or non-payment of an inland bill, it 
is not necessary to protest the bill, or to give evidence of 
any such protest." The bill, when refused, must be de- 
manded of the drawer as soon as conveniently may be : for 
though, when one draws a bill of exchange, he subjects 
himself to the payment, if the person on whom it is drawn 
refuses either to accept or pay, yet that is with this limi- 
tation, that if the bill be not paid, when due, the person 
to whom it is payable shall in convenient time give the 
drawer notice thereof ; for otherwise the law will imply it 
paid: since it would be pi'ejudicial to commerce, if a bill 
might rise up to charge the drawer at any distance of 
time ; when in the mean time all reckonings and accounts 
may be adjusted between the drawer and the drawee.* 
Remedies of Jf an indorsed bill, and the indorsee cannot 

tliedraweeof 1. , . , 

H lull of get the drawee to discharge it, he may call upon either 

against tbe the drawer or the indorser, or if the bill has been negoci- 
indorsers. ated through many hands, upon any of the indorsers ; for 

^ Bills of exchange becoming due pa):able at a place not being the 
on fast or thanksgivingsildays are residence^Hf tbe drawee. See MU- 
payable on the day next preceding chell v. Barings 10 £. & C. 4 ; and 
such fast or thanksgiving day, 7 & 8 6 & 7 W. IV, c, 58. 

Geo. IV, c. 15. ^ Lord Raym. 993. 

^ The stat. 2 & 3 W. IV, c, 98, Windle v. Andffjfus^ 2 B. & A, 

regulates the protesting for non- 696. 
paymentof a bill of exchange drawn ^ Salk. 127, 
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each indorser is a warrantor for the payment of the bill, 
which is frequently taken in payment as much (or more) 
upon the credit of the indorser, as of the drawer. And if 
such indorser, so called ujion, has the names of one or 
more indorsers prior to his own, to each of whom he is 
properly an indorsee, he is also at liberty to call upon 
any of them to make him satisfaction; and so upwards. 
But the first indorser has nobody to resort to, but the 
drawer only. 

What has been said of bills of exchange is applicable 
also to promissory notes, that are indorsed over, and nego- 
tiated from one hand to another : only that, in this case, 
as there is no drawee, there can be no protest for non- 
acceptance j or rather, the law considers a promissory 
note in the light of a bill drawn by a man upon himself, 
and accepted at the time of drawing. And, in case of non- 
payment by the drawer, the several indorsees of a promis- 
sory note have the same remedy, as upon bills of exchange, 
against the prior indorsers. 


Remedies of 
the payee of a 
promissory 
note against 
the drawer 
and indorsers. 
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[ 47J ] OP TITLE By BANKRUPTCY. 


T itle by 
bankruptcy. 


1. Who may 
become a 
bankrupt. 


[472] 


The preceding chapter having treated pretty largely of the 
acquisition of personal property by several commercial 
methods^ we from thence shall be easily led to take into 
our present consideration a tenth method of transferring 
property, which is that of 

X. Bankruptcy; a title which we before lightly touched 
upon,® so far as it related to the transfer of the real estate 
of the bankrupt. At present we are to treat of it more 
minutely, as it principally relates to the disposition of 
chattels, in which the property of persons concerned in 
trade more usually consists, than in lands or tenements. 
Let us therefore first of all consider, 1. Who may become 
a bankrupt : 2. What acts make a bankrupt : 3. The 
proceedings on a fiat of bankruptcy;"^ and, 4. In what man- 
ner an estate in goods and chattels may be transferred by 
bankruptcy. 

1 . Who may become a bankrupt. A bankrupt was be-’ 
fore® defined to be “ a trader, who secretes himself, or does 
“ certain other acts, tending to defraud his creditors.” 
He was formerly considered merely in the light of a cri- 
minal or offender ;** and in this spirit we are told by Sir 
Edward Coke,® that we have fetched as well the name, as 
the wickedness, of bankrupts from foreign nations.*' But 


■ See page 315. signifies the table or counter of a 

I" Previous to the 1 & 2 W. IV, tradesman (Dufresne, I, 9fiy), and 

c. 56, a commission of bankruptcy ru;^riw, broken ; denoting thereby one 
was sued out, but by virtue of that whose shop or place of trade is 
statute a fiat now issues. broken and gone ; though others 

' See page 315. rather choose to adopt the word 

® Stat. I Jac. I, c. 15, s. 17. rou/e, which in Fr^h signifies a 

< 4 Inst. 277. trace or track, aud^ll us that a 

‘ The word itself is derived from bankrupt is one who hath removed 

the word hancus or banqut, which his banque, leaving but a trace be- 
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at present the laws of bi^kniptcy are considered as laws 
calculated for the benefit of trade, and founded on the 
principle^ of humanity as well as justice ; and to that end 
they confer some privileges, not only on the creditors, but 
also on the bankrupt or debtor himself. On the creditors ; 
by compelling the bankrupt to give up all his cflects to 
their use, without any fraudulent concealment; on the 
debtor '; by exempting him from the rigour of the general 
law, whereby his person might be confined at the discre- 
tion of his creditor, though in reality he has nothing to 
satisfy the debt ; whereas the law of bankrupts, taking 
into consideration the sudden and unavoidable accidents 
to which men in trade are liable, has given them the liberty 
of their persons, and some pecuniary emoluments, upon 
condition they surrender up their whole estate to be divided 
among their creditors. 

In this respect our legislature seems to have attended to The Boman 
the example of the Roman law. I mean not the terrible mpt'cy. 
law of the twelve tables ; whereby the creditors might cut 
the debtor’s body into pieces, and each of them take 
his proportionable share : if indeed that law, de debitore 
in partes secando, is to be understood in so verybutcherly 
a light ; which many learned men have with reason doubt- 
ed.* Nor do 1 mean those less inhuman laws (if they may 
be called so, as their meaning is indisputably certain) of 
imprisoning the debtor’s person in chains; subjecting 
him to stripes and hard labour, at the mercy of his rigid 
creditor ; and sometimes selling him, his wife, and chil- 
dren, to perpetual foreign slavery trans Tiberim an 
oppression, which produced so many popular insurrections, [ 473 ] 
and secessions to the mons sacer. But I mean the law of 
cession, introdueed by the Christian emjicrors ; whereby, 

hind. (4 Inst. 277.) And it is ob- *“ In Pegu «nd the adjacent coun- 
servable that the title of the first tries in East India, the creditor is 
English statute concerning this of- entitled to dispose of the debtor iiim- 
fence, 34 Hen. Vlll, c. 4, “ against self, and likewise of bis wife and 
such persons as do make bankrupt,” children ; insomuch that he may 
is a literal translation of the French eren violate with impunity the ebas- 
idiora, gui/on^anque route. tity of the debtor's wife : but then, 

tTuylor.Colment.mL.decentviral. by so doing, the debt is understood 
fiynke^h. Oiserv. ./ur. /, 1. Heinecc. to be discharged. (Mod. Un. Hist. 

^ntif. Ill, 30, 4. vii, 128.) 
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if a debtor ceded^ or yielded up all his fortune to his cre- 
ditors, he was secured from b^ing dragged to a gaol, 
Qiniii qnoque corporali cruciatti semotoJ'^ For, as the 
emperor justly observes,^ mhumanum erat spoUaturn 
fortunis snis in solidum da7nnari” Thus far was just and 
reasonable : but, as the departing from one extreme is apt 
to produce its opposite, we find it afterwards enacted,^^ 
that if the debtor 1 )y any unforseen accident was reduced 
to low circumstances, and would swear that he had not 
sufficient left to pay his debts, he should not be compelled 
to cede or give up even that which he had in his possession : 
a law, which under a false notion of humanity, seems to 
be fertile of perjury, injustice, and absurdity. 

The law of The laws of England, more wisely, have steered in the 
middle between both extremes : providing at once 
against the inhumanity of the creditor, who is not suffered 
to confine an honest bankrupt after his effects are deli ■ 
vered up ; and at the same time taking care that all his 
just debts shall be paid, so far as the effects will extend. 
But still they arc cautious of encouraging prodigality and 
extravagance by this indulgence to debtors ; and therefore 
Confined to they allow the benefit of the laws of bankruptcy to none 

S» A </ 

but actual traders ; since tliat set of men are, generally 
speaking, the only persons liable to accidental losses, ami 
to an inability of paying their debts, without any fault of 
their own. If persons in otlier situations of life rim iii*^ 
debt without the power of payment, they must take the 
conseipiences of their own indiscretion, even though they 
meet with sudden accidents that may reduce their for- 
tunes : for the law holds it to be an unjustifiable practice, 
for any person but a trader to encumber* himself with 
[ 474 J debts of any considerable value. If a gentleman, or one 
in a liberal profession, at the time of contracting his debts, 
has a sufficient fund to pay them, the delay of payment is 
a species of dishonesty, and a temporary injustice to his 
creditor : and if, at such time, he has no sufficient fund, 
the dishonesty and injustice is the greater. He cannot 
therefore murmur, if he suffers the punishment whlbh he 
has voluntarily drawn upon himself. But inn^nercantile 

‘ Cod. 7, 71, perlol. *■ Nov. 13.5, c. 1. 

i Inst. *1, 6, 40. 
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transactions the case is far otherwise. Trade cannot be 
carried on without mutual credit on both sides : the con- 
tracting of debts is therefore here not only justifiable, but 
necessary . And if by accidental calamities, as by the 
loss of a ship in a tempest, the failure of brother traders, 
or by the non-payment of persons out of trade, a merchant 
or trader becomes incapable of discharging his own debts, 
it is his misfortune, and not his fault. 'JTo the misfortunes 
therefore of debtors, the law has given a compassionate re- 
medy, but denied it to their faults : since, at the same 
time that it provides for the security of commerce, by en- 
acting that every considerable trader may be declared a 
bankrupt, for the benefit of his creditors as well as him- 
self, it has also (to discourage extravagance) declared, that 
no one shall be capable of being made a bankrupt, but 
only a trader ; nor capable of receiving the full benefit of 
the statutes, but only an indastrioas trader.* 

The first stutute made concerning any English bank- Tlie statutes 
rupts, was 34 Hen. VIII, c. 4, when trade bej?an first to ‘he'banknipt 
be properly cultivated in England : which has been almost 
totally altered by statute 13 Eliz. c. 7? whereby bankruptcy 
was confined to such persons only as had med the trade of 
merchandise, in gross or by retail, by wajr of bargaining, 
exchange, rcchange, bartering, chevisance,'" or otherwise ; 
or have sought their living Inj haying and selling. And 
^y statute 21 Jac. I, c. 19, persons using the trade or pro- 
fession of a scrivener, receiving other men’s monies and 
estates into their trust and custody, were also made liable 
to the statutes of bankruptcy : and the benefits, as well as 
the penal parts of the law, were extended as well to aliens [ 4/5 ] 
and denizens as to natural-born subjects ; being intended 
entirely for the protection of trade, in which aliens are of- 
ten as deeply concerned as natives. By many subsequent 
statutes, but lastly by statute 5 Geo. II, c. 30," hankers, 
brokers, and factors, were declared liable to the statutes of 
bankruptcy ; and this upon the same reason that scriveners 
were included by the statute of James I, viz. for the relief 
of creditors ; whom they have otherwise more oppor- 

• See 3 & 4 |V.IV, c. 104, stated "* That is, making contracts. (Du- 

ante^ p. 500. fresne, II, 569.) 

f " Sec. .S9. 
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tunities of defrauding than any other set of dealers : and 
they are properly to be looked upon as traders, since they 
make merchandise of money, in the same manner as other 
merchants do of goods and other moveable chattels. But 
by the same act,® no farmer, grazier, or drover, shall (as 
such) be liable to be deemed a bankrupt : for, though they 
buy and sell corn, and hay, and beasts, in the course of 
husbandry, yet their trade is not their principal, but only 
a collateral, object ; their chief concern being to manure 
and till the ground, and make the best advantage of its 
produce. And, besides, yie subjecting them to the laws 
of bankruptcy might be a means of defeating their land- 
lords of the security which the law has given them above all 
others, for the payment of their reserved rents ; wherefore 
also, upon a similar reason, a receiver of the king's taxes 
is not capable, P as such, of being a bankrupt’; lest the king 
should be defeated of those extensive remedies against his 
debtors, which are put into his hands by the prerogative. 
No person shall have a commission of bankruptcy awarded 
against him, unless at the jietition of some one creditor, to 
whom he owes 100^. ; or of ttvo, to whom he is indebted 
150/. ; or of more, to whom altogether he is indebted 200/. 
For the law does not look upon persons, whose debts 
amount to less, to be traders considerable enough, either 
to enjoy ihe benefit of the statute themselves, or to entitle 
the creditors, for the benefit of public commerce, to de^ 
mand the distribution of their effects.*! And this law re- 
mains the same with respect to a fiat.' But any person 
who has given credit to any trader upon valuable consider- 
ation for any sum payable at a certain time, which time 
shall not have arrived when such trader committed an act 
of bankruptcy, may be a petitioning creditor. 

[ 47b ] In the interpretation of these several statutes, it hath 
inteiPKia- been held, that buying only, or selling only, will not qua- 
baiikruptacts. Jjfy a mail to be a bankrupt ; but it must be both buying 
and selling, and also getting a livelihood by it. As, by 
exercising the caljing of a merchant, a grocer, a mercer, 
or, in one general word, a chapman, who is one that buys 
and sells anything. But no handicraft occupation ^here 

« S c. 40. Sec. 23 ; 6 Geo. IV, c. 16, s. 15. 

p Sec. €od, 1 & 2 W. IV, r. 56*. ^ 
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nothing is bought and sold, and ’^ere therefore an exten- 
sive cred’t for the stock in tratie, is not necessary to be 
had) will make a man a regular bankrupt; as that of a hus- 
bandman, a gardener, and the like, who are paid for their 
work and labour.' And though he may buy corn and victu- 
als, to sell again at a profit, yet that no more makes him 
a trader, than a schoolmaster or* other person is, that 
keeps a boarding house, and makes considerable gains by 
buying and selling what he spends in the house ; and such 
a one is clearly not within the statutes.® But where per- 
sons buy goods, and make the^ up into saleable commo- 
dities, as shoe-makers, smiths, and the like ; here, though 
part of the gain is by bodily labour, and not by buying 
and selling, yet they are within the statutes of bankrupts 
for the labour is only in melioration of the commodity, and 
rendering it more fit for sale." 

One single act of buying and selling will not in general'' 
make a man a trader ; but a repeated practice, and profit 
by it. Buying and selling bank-stock, or other govern- 
ment securities, will not make a man a bankrupt; they 
not being goods, wares, or merchandise, within the intent 
of the statute, by which a profit may be fairly made.'' 

Neither will buying and selling under particula|, restraints, 
or for particular purposes ; as if a commissioner of the [ 477 ] 
navy uses to buy victuals for the fleet, and dispose of the 
l^urplus and refuse, he is not thereby made a trader, within 
the statutes.* An infant, though a trader, cannot be made 
a bankrupt : for an infant can owe nothing but for neces- 
saries; and the statutes of bankruptcy create no new 
debts, but only give a speedier and more effectual remedy 
for recovering such as were before due : and no person 
can be made a bankrupt for debts, which he is npt liable 
at law to pay.y But a feme covert in London, being a sole 
trader according to the custom, was liable to a commission 
and now to a fiat of bankruptcy.® 

*■ Cro. Car. 31. See 6 Geo. IV, c. 16, s. 2, stated 

■ Skinn. 292; 3 Mod. 330. posf, p, 512> 

* Cro. Car* 31 ; Skinn. 292. ^ Es parte GaUimore^ 2 Rose, 427. 

® Blii^kstone states that an inn- ^ 2 P. Wms. 308. 

keeper could not, as such, be made a * I Salk. 1 10 ; Skinn. 292, 

bankrupt, but this is now altered. y Lord Rayin. 443. 

* La Vie v. Philips, M. 6 Geo. Ill, B. K. 
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» Geo. IV, c. These and some other^oubtful points are now set at rest 
cia’rmg^’who' by the General Bankrupt Act, 6 Geo. IV, c. 16, by which 
all previous acts are repealed ; and by s. 2, it is enacted 
that all bankers, brokers, and persons using the trade or 
profession of a scrivener, receiving other men’s monies or 
estates into their trust or custody, and persons insuring 
ships or their freight dr other matters, against perils of 
the sea, warehousemen, wharfingers, packers, builders, car- 
penters, shipwrights, victuallers, keepers of inns, taverns, 
hotels or coffee-houses, dyers, printers, bleachers, fullers, 
ealenderers, cattle or shcepijsalesmen, and all pei'sons using 
the trade of merchandize by way of bargaining, exchange, 
commission, consignment, or otherwise in gross or by 
retail, i^iid all persons who either for themselves or as 
' agents or factors for others, seek their living by buying 
and selling, or by buying and letting fbr hire, or by the 
workmanship of goods or commodities, shall be deemed 
traders liable to become bankrupt; provided that no farmer, 
grazier, common labourer, or workman for hire, receiver- 
general of the taxes, or member of or subscriber to any 
incorporated commercial or trading eoinpani^, established 
by charter or act of parliament, shall be deemed, as such,, 
a trader, by virtue of this act to become bankrupt. 

2 . By what ' 2. Having thus considered who may, and who mav not 

acts a mail , , , . • i, ’V ^ , 

may become bc made a bankrupt, we are to inquire, secondly, by what 

bankrupt. \ , / a , , ^ . 

acts a* man may become a bankrupt. A bankrupt is a« 
“ trader, who secretes himself, or docs certain, other acts, 
tending to defraud his creditors.” We have hitherto been 
employed in explaining the former part of this description, 

“ a trader let us now attend to the latter, “ who secretes 
himself, or does certain other acts, tending to defraud his 
creditor^.” And, in general, whenever such a trader, as 
is before described, hath endeavoured to avoid his credi- 
tors, or evade their just demands, this hath been declared 
by the legislature to be an act of bankruptcy, upon which 
a fiat may be sued out. For in this extra-judicial method of 
proceeding, which « is allowed merely for the benefit of 
commerce, the law is extremely watchful to detect a man, 
whose circumstances are declining, in the first instance, 
or at least as early as possible : that the creditors may re- 
ceive as large a proportion of their debts as may bc ; and that 
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u man may not go on wantonly wasting his substance, and 
then claim the benefit of the statutes, when he has nothing 
left to dis< ibute. 

To learn what the particular acts of bankruptcy arc, 
which render a man a bankrupt, we must consult the se- 
veral statutes, and the resolutions formed by the courts 
thereon. And* these are now expressly defined by the 
general bankrupt act, G Geo. IV, c. 16. By s. 3, it is en- 
acted that if any such trader as is mentioned in section 1, acootbani- 

ruptc). 

shall depart this realm, or being out of this realm, shall 
remain abroad, or depart from hk dwelling house, or other- 
wise absent himself or begin to keep his house, or suffer 
himself to be arrested for any debt not due, or yield himself 
to prison, or suffer himself to be outlawed, or procure him- 
self to be arre.sted, or his goods, money, or chattels to be 
attached, sequestrated, or taken in execution, or make or 
cause to be made, either within this- realm or elsewhere, 
any fraudulent grant or conveyance of any of his lands, 
tenements, goods or chattels, or make or cause fb be made 
any fraudulent surrender of any of his copyhold lands or 
tenements, or make or cause to be made any fraudulent gift, 
delivery, or transfer of any of his goods or chattels ; every 
such trader doing, suffering, procuring, executiiig, permit- 
ting, nudeing, or causing to be made any of the acts, deeds, 
or matters aforesaid, with ititent to defeat or delay his 
weditors, shall he deemed to have thereby committed an 
act of bankruptc)^ By s. 4, a conveyance of all a trader’s 
property is not to be an act of bankruptcy, unless a com- 
mission shall issue within six months. By s. 5, lying in 
prison for debt, or escaping out of prison, are acts of 
bankruptcy; by s. 6, a declaration of insolvency left at 
the bankrupt office, is an act of bankruptcy, and by s. 9, 
any trader having privilege of parliament may be pro- 
ceeded against as other traders 

But by the act for abolishing imprisonment for debt, 

1 & 2 Viet. c. 110, already adverted to, many of the for- i &4Vicu 
mer acts of bankruptcy, as going away to avoid arrest, 
lying in prison, and others are nearly at an end ; and it is 

• As to a member of parliament becoming a bankrupt, see Rights of Per- 
sons, 161 . 
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[479] 


3. The pro- 
ceedings on 


provided by this act (s. 8,) that a creditor for 100/., two 
creditors for 150/ , or three or more for 200/.^ (if the debt- 
or be a trader within the meaning of the bankrupt laws) 
may file an affidavit of debt in the court of bankruptcy, 
serve a copy on the debtor with notice of immediate' 
payment^ and if the grader do not in 21 days, secure or 
compound the debt, or enter into a bond with two sure- 
ties, to the satisfaction of a commissioner of bankrupts, 
such trader shall be deemed to have committed an act of 
bankruptcy on the twenty-second day after service of such 
affidavit and notice; but the fiat must be issued witliin 
two months from filing the affidavit ; and by s. 39, the 
filing of a petition by an insolvent shall be deemed an act 
of bankruptcy. 

These arc the several acts of bankruptcy expressly de- 
fined by the statute : which being so numerous, and the 
whole law of bankrupts being an innovation on the com- 
mon law, our courts of justice have been tender of extend- 
ing or muftiplying acts of bankruptcy by any construction 
or implication. And therefore Sir John Holt held,^ that 
a man’s removing his goods privately to prevent their be- 
ing seised in execution, was no act of bankruptcy. For 
the statutes mention only fraudulent gifts to third persons, 
and procuring them to be seised by sham process, in or- 
der to defraud creditors : but this, though a palpable 
fraud, yet falling within neither of those cases, cannot be 
adjudged an act of bankruptcy. So also it has been de- 
termined expressly, that a banker’s stopping or refusing 
payment is no act of bankruptcy ; for it is not within the 
description of any of the statutes, and there may be good 
reasons for his so doing, as suspicion of f(>rgery, and the 
like ; and if, in consequence of such refusal, he is arrested, 
and puts in bail, still it is no act of bankruptcy but if 
he goes to prison, and lies there twenty-one days,^ then, 
and not before, he is become a bankrupt. But this latter 
act of bankruptcy, as we have just seen, is now much re- 
stricted. 

We have seen ^v/io may be a bankrupt, and what acts 
will make him so : let us next consider, 

3. The proceedings on a fiat of bankruptcy, so far as 

^ Lord Raym, 725. G Geo. IV, c. 16, s. 5. 

«= 7 Mod. 13y. 
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they aflect the bankrupt himself. And these depend en- a flat of bank- 
tirely on the several statutes of bankruptcy; which I shall 
endeavour to blend together, and digest into a concise [ 480 ] 
methodical order. 

And, first, there must be a petition to the Lord Chan- 
cellor by one creditor to the amount of 100/., or by two 
to the amount of 150/,, or by three or more to the amount 
of 200/. ; which debts must be proved by affidavit ;® up- 
on which a fiat issues, authorising the petitioning cre- 
ditor to prosecute his claim before the Court of Bank- 
rujjtcy, or elsewhere before such discreet persons as the 
Lord Chancellor by such fiat may appoint ; and the per- 
sons so appointed shall have the same powers and author- 
ities as if they were appointed special commissioners un- 
der the great scal.^ I'he petitioners, to prevent malicious 
applications, must be bound in a security of 200/., to make 
the party amends in case they do not prove him a bank- 
rupt.s And if, on the other hand, they receive any money 
or effects from the bankrupt, as a recompense for suing 
out the fiat, so as to receive more than their rateable 
dividends of the bankrujtt’s estate, the fiat may be su- 
perseded, and they forfeit not only what they shall have 
so received, but their whole debt, and deliver up such mo- 
ney or effects.'* 'I’liese provisions arc made, as well to 
secui'e persons in good credit from being damnified by 
malicious petitions, as to prevent knavish combinations 
between the creditors and bankrupt, in order to obtain 
the benefit of a fiat. When the fiat is issued, in a 
town case, or within forty miles of London, it will be di- 
rected to the Court of Bankruptcy,* and the case is there 
prosecuted. If it be a country fiat, it will be directed to one 
or more of the persons acting as commissioners in rota- 
tion, according to their districts.^ 

When the commissioners, whether in town or country, 
have received the fiat, they are first to receive proof of the 
petitioning creditor’s debt, of the person’s being a trader 
and having committed some act of bankiuptcy; and then 

' Stat. 6 Geo. IV, c. 16, s. 1.*). *' Ibid. s. 8. 

f 1 & 2 W. IV, c. .56, 8. 12. ' 1 & 2 W. IV, c. .56, s. 12. 

s 6 Geo. IV, c. 16, s. 13. j Sections 12 & 14. 

2 r. 2 
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C>ftk‘nl as- 


batikriijit. 


to adjudge him a bankrupt, if proved so;’' and to give 
notice thereof in the Gazette, and at the same time to ap- 
Appoin»iiient point tvvo or luore* meetinsfs. At the firl^ of these meet- 

of assigiitv8. , , ^ ^ 

mgs an election must be made of assignees, or persons to 
whom the bankrupt’s estate n^as formerly assigned, but 
in whom it is now vested for the benefit of the creditors, 
without any assignment, on their bare appointment and 
assignees are to be chosen by the major part in value of 
the creditors who shall then have proved their debts ; but 
no creditor shall be admitted to vote in the choice of as- 
signees whose debt on the balance of accounts does not 
amount to 10/." Under the 1 & 2 W. IV, c. 50, s. 22, an 
ofticial assignee is also to be assigned to the estate by the 
court, who is to lake possession of and receive all the 
personal estate of the bankrupt, and until assignees shall 
be chosen by the creditors the official Jissigncc may act. 
Siirretidei of On the forty-second day after notice in writing, to l>e 
left at his usual place of abode, and the advertisement in 
the Gazette, (unless the time be enlarged by the Lord Chan- 
cellor) the bankrupt must surrender himself personally to 
the commissioners ; which surrender (if voluntary) pro- 
tects him from all arrests till his final examination is past ; 
and he must thenceforth in all inspects conform to the 
directions of the statutes of bankruptcy ; or, in default of 
either surrender or conformity, shall be guilty of felony, 
and may be transported for life, and bis goods and estate 
shall be distributed among his creditors." 

The commissioners have power over the body of the 
bankrupt, P and they may grant UnWaxTant for seizing his 
body and property, and for this purpose the messenger 
may break open the bankrupt’s doors.i , 

When the bankrupt appears, the commissioners are to 
examine him touching all matters relating to his trade and 
effects. They may also summon before them, and examine, 
the bankrupt’s wife and any other person whatsoever 
suspected of having bankrupt’s property in their hands,' as 
to aU matters reluting to the bankrupt’s affairs. And in 


Power of 
coniniisKtun- 
cr» over 
bankrupt. 


ExaininaiHMi 
of iMllklUpt, 
i^c. 


I* 6 Geo. IV, c. Ifi, s. 24. 

I 1 & 2W. IV, 0.56, s. 20. 
Sec. 20. 

” 6 G. IV, c. 16, » Cl. 


” m/.'R. 112, 113, 117. 
!> 6 Geo. IV, c. 1C, 8, 12. 
1 //jtf/. s. 27. 

' /did. S8. 37, .33. 
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case any of them shall refuse to answer, or shall not answer 
fully, to any lailFul question, or shall refuse to subscribe 
such their examination, the commissioners may commit 
them to prison without bail, till they submit themselves, 
and make ami sign a full answer ; the commissioners spe- 
cifying in their warrant of commitment the question so 
refused to be answered. And any gaoler, permitting such 
person to escape, or go out of prison, shall forfeit 600/. to 
the creditors.® But by 1 & 2 W. IV, c. 56, s. 7? re- 
enacted by 5 & 6 VV. IV, c. 29, s. 25, it is enacted that 
no single commissioner shall have power to commit any 
bankrupt or other person examined before him, otherwise 
than to the custody of a messenger or other officer of the 
court, to be by him detained in custody, and brought up 
before a Subdivision Court, or the Court of Review within 
three days after the commitment. 

The bankrupt, upon this examination, is bound upon [ 482 
pain of being transported for life, to make a full discovery 
of all his estate and effects, as well in expectancy as pos- 
session, and how he has disposed of the same ; together 
with all books and writings relating thereto : and is to 
deliver up all in his own power to the commissioners; to deliver up 
(except the necessary apparel of himself, his wife, and his 
children) or, in case he conceals or embezzles any effects 
to the amount of 10/., or withholds any books or writings, 
with intent to defraud his creditors, he shall be guilty 
of felony ; and his goods and estate shall be divided among 
his creditors.* And unless it formerly appeared that his 
inal)ility to pay his delfts arose from some casual loss, he 
might upon conviction by indictment of such gross mis- 
conduct and negligence, be set upon the pillory for two 
hours, and have one of his ears nailed to the same and 
cut off," but he is no longer liable to this penalty.'^ 

After the time allowed to the bankrupt for such dis- Discovery of 
covery is expired, any other person voluntarily discover- esm".''’** 

e 

■ 6 G. IV, c. 1 6, s. 38, 39. all who conceal the effects of a baok- 

* Stat. 6 Geo. IV, c. 16, s. 12. By rnpt, or set up a pretended debt to 
the laws of Naples all fraudulent defraud his creditors. (Mod. Un. 
bankrupts, particularly such as do Hist, xxviii, 320.) 
not surrender themselves within four “ Stat. 21 Jac. I, c. 19. 

days, arc punished with death : also ^ .'jG Geo. IJl, c. 138. 
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ing any part of his estate, before unknown to the assig- 
nees, shall be entitled to Jive j)er cent. ou0of the effects so 
discovered, and such farther reward as the assignees and 
commissioners shall think proper. And any person wil- 
fully concealing the estate of any bankrupt, after the ex- 
piration of the two and forty days, shall forfeit 100/. and 
double the value of the estate concealed, to the creditors."' 

Hitherto every thing is in favour of the creditors ; and 
the law seems to be pretty rigid and severe against the 
bankrupt ; but, in case he proves honest, it makes him full 
amends for all this rigour and severity. For if the bank- 
rupt hath made an ingenious discovery, (of the truth and 
sufficiency of which there remains no reason to doubt) and 
hath conformed in all points to the directions of tlic law ; 
Bankrupt’s and if, in consequence thereof, the creditors, or four parts 
ceriiiiiaie ^ them ill number and value, (liut none of them 

creditors for less than 20/.) or after six months three 
fourths in value, or nine tenths in number, will sign a cer- 
tificate to that purport ; the commissioners tire then to 
r 483 ] autlientitate such certificate under their hands and seals, 
and to transmit it to the Jsord Chancellor ; and he, or two 
of the judges whom he shall appoint, on oath made by the 
bankrupt that sueh certificate was obtained \i ithout fraud, 
may allow the same ; or disallow it, upon cause shewn by 
any of the creditors of the bankrupt.’' 

If no cause be shewn to the contrary, the certificate is 
allowed of course ; and then the bankrupt is entitled to a 
decent and reasonable allowance out of his effects, for his 
future support and maintenance, trid to put him in a way 
Bankinpt’a honcst industry. This allowance is also in proportion 
aiiowante former good behaviour, in the early discovery of the 

decline of his affairs, and thereby giving his creditors a 
larger dividend. For, if his effects will not pay one half 
of his debts, or ten shillings in the pound, he is left to the 
discretion of the commissioners and assignees, to have a 
competent sum allowed him, not exceeding three per 
cent., and 300/. ;* but if they pay ten shillings in the 
pound, he is to be allowed five per cent,, provided this 
shall not exceed 400/. ; if twelve shillings and sixpence, 
then seven and a half per cent., provided this shall not 
' 6 Geo. IV, c. If), s. 120 . ' * nil/, ss. 121 , 122 , 124.' 
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exceed 500/. ; and if fifteen shilling.s in the pound, then 
tlie bankrupt shall be allowed tender cent.: provided that 
such alk /ance shall not exceed 600/.^ 

Besides this allowance, he has also an indemnity grant- 
ed him, of being free and discharged for ever from all 
debts owing by him at the time he became a bankrupt ; 
even though judgment shall have been obtained against 
him, and he lies in prison upon execution for such debts ; 
and, for that among other purposes, all proceedings on 
fiats of bankruptcy arc, on petition, to be entered of re 
cord, as a perpetual bar against actions to be commenced 
on tliis account : though, in general, the production of the 
certificate properly allowed, sludl be sufficient evidence of 
all previous proceedings.' Thus the bankrupt becomes 
a clear man i),gain ; and, by the assistance of his allowance 
and his own industry, may become a useful member of the 
commonwealth : which is the rather to be expected, as he 
cannot be entitled to these benefits, unlc.ss his failures have 
been owing to misfortunes, rather than to misconduct and 
extravagance. . • 

For no allowance or indemnity shall be given to a ban"k- 
nipt, unless his certificate be signed and allowed, as 
before mentioned ; and also, if ,.ny creditor produces a 
fictitious debt, and the hankrupt does not make discovery 
of it, but suffers the fair creditors to be imposed upon, he 
loses all title to these adv^antages." Neither could he 
under sec. 12 of 5 Geo. 11. claim them, if he had given 
with any of his children above 100/. for a marriage por- 
tion, unless he had at that time sufficient left to pay all 
his debts ; but this secuon has been repealed by 6 Geo. IV, 
c. 16; but if. he has lost in any one time 20/., or in the 
whole 200/. within a twelvemonth before he became a 
bankrupt, by any manner of gaming or wagering whatso- 


y Stat. 6 Geo. IV, c. 16, s. 128. 
By the Roman law of cession, t^the 
debtor acquired any considerable 
property subsequent to the giving 
up of his all, it was liable to the de- 
mands. of his creditors. {Ff, 42, 
3, 4.) But this did not extend to 
such allowance as was left to him on 
the |core of compassion for the 


maintenance of himself and family. 
Si quid misericordicB causa ei fuerit 
relictum^ jmta menstruum vel annuum^ 
ahmentorum nomine^ non oportet prop^ 
ter hoc bona ejus iterato venundari; 
nec cnim fratidandus cst alwientis cot- 
tidianis, {Ibid. /. 6.) 

2 Stat. 6 Geo. IV, c. 16, s. 126. 

^Jbid.s.VSQ, 
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ever ; or, within the same time has lost to the value of 
200/. by stock -jobbing; or has destroyed his books, or 
made fraudulent entries in them, or permitted fictitious 
debts to be proved, he will not be entitled to his certifi- 
cate.'’ Also to prevent the too common practice of fre- 
quent and fraudulent or careless breaking, a mark is set 
upon such as have been once cleared by a commission or 
fiat of bankruptcy, or have compounded with their credi- 
iiisoivetit tors, or have been delivered by an net of insolvency : which 

flebtors. i i i i i i n i 

we have already adverted to/ whereby all persons whaiso- 
ever, who are either in too low a way of dealing to be- 
come bankrupts, or not being in a mercantile state of life 
are not included within the laws of bankriqitcy, arc dis- 
charged from all suits and imprisonment, upon delivering 
up all their estate and elTects to their ereditors upon oath, 
before the Insolvent Debtors’ Court ; in which case their 
perjury or fraud may be, as in case of bankrupts, punished 
with transportation. Persons who have been once cleared 
by any of these methods, and afterwards become bankrupts 
again, unless they pay full fifteen shillings in the pound, 
are only thereby indemnified as to the confinement of their 
bodies ; but any future estate they shall acquire remains 
[ 486 j liable to their ci'cditors, (cxeepting their necessary apparel, 
household goods, and the tools and implements of their 
trades), and is now vested in the assignees, who are 
authorized to seize it in like manner as they might have 
seised property of which such bankrupt was possessed at 
the issuing of the fiat against him.** 

Thus much for the proceedings oju a fiat of bankruptcy, 
so far as they affect the bankrupt himself personally. Let 
us next consider, 

4. How such proceedings affect or transfer the estate 
and property of the bankrupt. The method whereby a 
real estate, in lands, tenements, and hereditaments, may 
be transferred by bankruptcy, was shewn under its proper 
head in a former chapter.® At present therefore we 
are only to consider'the transfer of things personal by this 
operation of law. 


4. The estate 
»ii4l property 
Ilf the h:iiik- 
rupl, how 
aft'ected by 
Mr bank- 
ruptcy. 


Stat. (I Geo. IV, c. 16, 8. 130. 
* See ante, p. 318. 


•• Slat. 6 Geo. IV, c. 16, ». 127. 
• Page 315,.'U6, 
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By virtue of the statutes before-mentioned^ all the personal P<»rsonnl pra- 
estate afid effects of the bankrupt are considered as vested, III tlie an. 
by the act of bankruptcy, in the fiiture assignees of his virtiii' of their 
commissioners, whether they be goods in actual possession, 
or debts, contracts, and other choses in action ; and the 
commissioners by their warrant may cause any house or 
tenement of the bankrupt to be broke open, in order to 
enter upon and seize the same. When the assignees were 
chosen or approved by the creditors, the commissioners 
had until lately,® to assign every thing over to them ; but 
now this assignment is unnecessary, and the property of 
every part of the estate is by virtue of their appointment,*' 
as fully vested in them as it was in the bankrupt himself, 
and they have the same remedies to recover it.* 

'riie jiropcrty vested in the assignees is the whole that to wh^t pro- 
the bankrupt had in himself, at th^ time he committed the uudl* 
first act of bankruptcy, or that has been vested in him 
since, before his debts are satisfied or agreed for. There- 
fore it is usually said, that once a bankrupt, and always a 
bankrupt : by which is meant, that a plain direct act of 
bankruptcy once committed cannot be purged, or explain- 
ed away, by any subsequent conduct, as a dubious equi- 
vocal act may be but that, if a commission or fiat is 
afterwards awarded, the commission or fiat and the pro- 
perty of the assignees shall have a relation, or reference 
back to the first and original act of bankruptcy .*• Inso- [ 486 ] 
much that all transactions of the bankrupt are from that 
time absolutely null and void, either with regard to the 
alienation of his property, or the receipt of his debts from 
such as are privy to his bankruptcy j for they are no 
longer his property, or his debts, but those of the future 
assignees. And, if an execution be sued out, but not 
served and executed on the bankrupt’s effects till after the 
act of bankruptcy, it is void as against the assignees. 

And no creditor, though for a valuable consideration, who 
shall sue out execution upon any judgment obtained by 

' 6 Geo. IV, C. 16; 1 & 2 W. IV, * 12 Mod. 324. 
c. 56. J Salk. no. 

« 6 Geo. IV, c. 16, sg. 63, 64. ^ 4 Burr. 32. 

'> 1 & 2 W. IV, c. 56, sg. 25, 26. 
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default, confession, or nil dicky shall avail himself of 
such execution to the prejudice of other fair creditors ; 
but shall be paid rateably with the other creditors.' But 
the kin^f is not bound by this fictitious relation, nor is 
within the statutes of bankrupts for if, after the acl; of 
bankruptcy committed, and before the assignment of his 
elfects, an extent issues for the debt of the crown, the 
goods are bound thereby." In France tliis doctrine of re- 
lation was carried to a very great lengtli ; for there every 
act of a merclumt, for ten days precedent to the act of bank- 
ruptcy, was presumed to be Iraudulent, and was therefore 
void." But with us the law stands upon a more reason- 
• able footing : for, as these acts of bankruptcy may some- 
times be secret to all but a few, and it woiddhe prejudicial 
to trade to carry this notion to its utmost length, it is 
provided by statute (J Geo. IV, c. 10, s. 82, that no money 
paid l)y a bankrupt to ■Unhand fide or real creditor, before 
the issuing of the fiat, in a course of trade, even after an 
act of bankruptcy done, shall be liable to be refunded. 
Nor, l)y the same section, shall any debtor of a bankrupt, 
that pays him his debt before tlie issuing of the fiat, be 
liable to account for it again, provided the party by or 
to whom such payment was made had no notice of tin; 
act of bankruptcy. The intention of this relative power, 
being only to reach fraudulent transactiot)s, and not to 
distress the fair trader. And by stat. 2 & 3 Viet. c. 29, 
it is further enacted, that all contracts, dealings, and trans- 
actions by and with any bankrupt, really and bond fide 
made and executed before the date and issuing of the fiat 
against him, shall be valid, notwithstanding any prior act 
of bankruptcy, provided the person so d/xiling had no 
notice of such act. 

The assignees may pursue any legal method of reco- 
vering this property so vested in them, by their own 
authority, but cannot commence a suit in equity, nor 
compound any debts owing to the bankrupt, nor refer any 
matters to arbitravion, without the consent of the credi- 

* G Geo. [V, c. 16, s. lOB; 2 3 " Vin. Abr. tit. Creditor and Bank r, 

Viet. c. 21b s, 1. > Eden. Bank. Law, 287, 

1 Atk. 262. " Sp. L. b. 21), c. 16. 
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tors, or the major part of them in value, at a meeting to 
be held in pursuance of notice in the Gazette.** 

When 'hey have got in all the effects they can reasona- 
bly hope for, ^nd reduced them to ready money, the as- 
signees must, after four and within twelve months after 
the fi.at issued, give one and twenty days’ notice to the 
creditors of a meeting for a dividend or distribution ; at 
which time tliey must produce tlieir accounts, and verify 
them upon oath, if required. And then the commissioners 
shall direct a dividend to be made, at so much in the 
pound, to all creditors who have before proved, or shall 
tlien prove, their debts. This dividend must be made 
equally, and in a rateable proportion, to all the creditors, 
according to the quantity of tlieir debts ; no regard being 
had to the quality of them. JV!ortgage^ indeed, for wliich 
the creditor has a real security in||iis own hands, are en- 
tirely safe; for the commission or Hat of bankruptcy 
reaches only the equity of redemption .'* So are also per- 
sonal debts, where the creditor has a chattel in his hands, 
as a pledge or pawn for the payment, or has taken the 
debtor’s lands or goods in execution, with the qualification 
already mentioned.'^ And, upon the equity of the statute 
8 Ann., c. 14, (which directs, that, upon all executions of 
goods being on any premises demised to a tenant, one 
year’s rent and no more shall, if due, be paid to the land- 
lord) it was also held, that under a commission of bank- 
rupt, which is in the nature of a statute-execution, the 
landlord should be allowed his arrears of rent to the same 
amount, in preference to other creditors, even though he 
had neglected to distrain, while the goods remained on 
the premises ; which he is otherwise entitled to do for his 
entire rent, be the quantum what it may f and the law 
is thus laid down by Blackstone. But this was held to be 
a mistake by Lord Chancellor Bathurst, in a case* where 
the general question was, whether a landlord was entitled to 
have a year’s rent paid him out of the effects of a bankrupt 

1* Stat, 6 Geo. IV, c. 16, s. 88, rc- 
cniictirig 5 Geo, II, c. 30. “ ^ 103, 104. 

*1 Finch. Rep. 46*6. ‘ Devisney Co. B. L. 190 j 

See ante^ p. 522; and 2 & 3 Fden, B. L. 304. 

Viet. c. 29. 
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tenant, such effects having been seized under the commis- 
sion and removed by the commissioners’ messenger from 
the demised premises, in respect whereof ^e rent was in 
arrear, and the Lord Chancellor was cl^ly ,of opinion 
that the landlord could only come in as a common credi- 
tor. The landlord was at one time entitled to distrain 
for any quantity of rent in arrear, but now by s. 74; of the 
6 Geo. IV, c. 10, no distress levied after an act of bank- 
ruptcy, whether before or after the commission [or fiat], 
shall be available for more than one years’ rent, accrued 
prior to the commission [or fiat], but the landlord may 
come in as a creditor for the residue. But otherwise 
judgments and recognizances, (both which are debts of 
record, and therefore at other times have a priority) and 
also bonds and obligations by deed or special instrument, 
(which arc called deb^ by specialty, and are usually the 
next in order) these are all put on a level with debts by 
mere simple contract, and all paid Nay, so 

far is this matter carried, that, by the express provision 
of the statutes,'’ debts not due at the time of the dividend 
made, as bonds or notes of hand payable at a future day 
certain, shall be proved and paid equally with the rest,'” 
allowing a discount or drawback in proportion. And in- 
surances, and obligations upf)n bottomry or resjiodentia, 
bona fide made by the bankrupt, though forfeited after 
the fiat is awarded, shall be looked upon in the same light 
as debts contracted before any act of bankruptcy.* 
Within eighteen months after the fiat issued, a se- 
cond and final dividend shall be made, unless all the ef- 
fects were exhausted by the first.y And if any surplus 
remains, after selling his estates and paying every creditor 
his full debt, and interest for the same, it shall be re- 
stored to the bankrupt.* This is a case which sometimes 
happens to men in trade, who involuntarily, or at least 
unwarily commit acts of bankruptcy, by absconding and 
the like, while their effects are more than sufficient to pay 

“ Stat. 6 Geo. IV, c. 16, s. 108, re- * Slat. 6 Geo. IV, c. 16, s. 53. 

enacting 21 Jac, c. 19. y Stat. 6 Geo. IV, c. 16‘, s. 109, re- 

^ Stat, 6 Geo. IV, c. 16, s. 51, re- enacting 5 Geo. II, c, 30. 
enacting 7 Geo. I, c. 31. * Slut. 6 Geo. IV, c. 16, s. 132, 

Lord Ruym. 1549; Stra. 1211. 
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their creditors. And, if any suspicious or malevolent cre- 
ditors will take the advantage of such acts, and sue out a 
commission, the bankrupt has no remedy, but must quietly 
submit t- the^gj^fects of his own imprudence ; except that, 
upon satisfaction made to all the creditors, the fiat may be 
superseded.^ This case may also happen, when a knave is 
desirous of defrauding his creditors, and is compelled by 
a fiat to do them that justice which otherwise he wanted to 
evade. And therefore, though the usual rule is, that all in- 
terest on debts carrying interest shall cease from'thetime 
of issuing the fiat, yet in case of a surplus left after pay- 
ment of every debt, such interest shall again revive, and 
be chargeable on the bardcriipt,'' or his representatives. 

We may here also briefly mention the title by insol- 
vency, which we have already alluded to with reference 
to real estate.*^ On the insolvency of any person within 
the acts before mentioned, the same elTect follows as to 
his personal estate. liy stat. I & 2 Viet. c. 110, all his 
personal estate and effects, except wearing apparel and 
other necessaries of his person and family, jiot exceeding 
in the whole the value of 20/., and all his future estate and 
effects, are vested in the provisional assignee. Assignees 
may be then appointed by the Court, and the personal 
estate and effects immediately vest in them, in trust for 
the benefit of the creditors of the insolvent (s. 45.) The 
debts are then to be ascertained, and a dividend to be 
made, (s. 02.) The Court may, on due notice to the cre- 
ditors, adjudge the prisoner to be discharged and entitled 
to the benefit of the act, as to the several debts due to the 
several persons mentioned in the schedule of the prisoner, 
and as to the claims of all other persons not known to 
such prisoner at the time of the adjudication, who may be 
indorsees or holders of any negotiable security set forth in 
such schedule (s. 7^.) The discharge of the prisoner 
may, in certain cases, where fraudulent conduct is proved 
against him, be delayed for throe years from the time of the 
petition, (ss. 76—7^0 l^ut after discjiarge, no execution 
shall issue against the insolvent for debts to which the 
adjudication extends, (s. 91 .) 


Titlrliy ifibol 
veiicy. 


2 Cha. Cas. 144. 


•• 1 Atk. 244. 


See ante, pp. .318, f»20. 
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rule by ics- TiiKRB yct rcniiiiii to be exaip’iicd, in the present chapter, 
admVmhi"^' two other methods of acquiring personal estates, viz. by 
ieslamcnt and odminislrntio'ii. And these I propose to 
consider in one and the same view; they being in their 
nature so connected and blended togetlier, as makes it im- 
possible to treat of them distinctly, without manifest tau- 
tology and repetition. 

Dinsion or Nl, Xll. In the pursuit then of this joint subject, I 
lilt- ciMiuir. inquire into the original and antiquity of tes- 

taments and administrations ; shall, secondly, shew who 
is capable of making a last will and testament ; shall, 

. thirdly, consider tlie nature of a testament and its inci- 

dents ; shall, fourthly, shew what an e.xccutor and admi- 
nistrator are, and how they arc to be appointed ; and, 
lastly, shall select some few of tlie general heads of the 
office and duty of executors and administrators. 

1 . The on- First, as to the original of testaments and administra- 

giiml of tes- . ijir 1 1 

tiiiiients anti tioiis. Wo havc iTiore than once observed, that when 

administra- - « 

tioiis. property came to be vested in individuals by the right of 
occupancy, it became necessary for the peace of society 
that this occupancy should be continued, not only in the 
present possessor, but in those persons to whom he should 
think proper to transfer it ; which introduced the doctrine 
[ 490 3 and practice of alienations, gifts, and contracts. But these 
precautions would be very short and imperfect, if they 
were confined to the life only of the occupier ; for then 
upon his death all his goods would again become common, 
and create an infinite variety of strife and confusion. The 
law of very many societies has therefore given to the pro- 
prietor a right of continuing his property after his death 
in such persons as he shall name ; and, in defect of such 
appointment or nomination, or where no nomination is 
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permitted, the law of every society has directed the floods 
to be vested in certain particular individuals, exclusive of 
all other pf’rsons." 'J’he former method of acipiiriuj^ per- 
sonal propcrt 3 <pftccording to the express directions of tlie 
deceased, wc call a ttstnment : the la'tter, which is also 
according to the will of the deceased, not expressed in- 
deed, but presumed by the law,’’ we call in England an ad- 
mini strut io)i ; being the same which the civil lawyers term 
a succession al> vitcsUito, and which answers to the descent 
or inheritance of real estates. 

Testaments are of very high antiquity. We find them i lie history 

1 . "’ll 1 1 1 r 1 11 I • 1 

in use among the ancient Hebrews ; though 1 liardly tliiiik 
the example usually given,‘' of Abraham’s complainiiig‘' 
that, unless he had some children of his body, his steward, 

Eliezer of Hamascus, would be his heir, is quite conclusive 
to shew that he had made him so by ivill. y\iid indeed a 
learned writer “ has adduced this very passage to prove, 
tliat in the patriarchal age, on failure of cliildrcn or kin- 
dred, the servants born under their master’s roof succeeded 
to the inheritance as heirs at law.*^ But, (to omit what 
Busebius and others have related of Noah’s testament, 
made in writing and witnessed under his seal, whereby he 
disposed of the whole worl(b') I apprehend that a much 
more authentic instance of tlie early use of testaments may 
be found in the sacred writings,'* wherein Jacob bequeaths 
to his son Joseph a portion of his inheritance double to 
that of his brethren : whicli will we find carried into execu- [ qqj j 
tion many hundred years afterwards, when the posterity of 
Joseph were divided into two distinct tribes, those of Ephra- 
im and Manasseh, and had two several inheritances assigned 
them ; whereas the descendants of each of the other patri- 
archs formed only one single tribe, and had only one lot 
of inheritance. Solon was the first legislator that intro- 
duced wills into Athens but in many other parts of 
Greece they were totally discountenanced.^ In Rome they 


• Puff. L. ofN. b. 4,c. 10. 

^ Ibid. b. 4, c. IL 
Barbeyr. Puff. 4, 10, 4, Godolpli. 
Orpli, Leg. 1.1. 

Gen. c. 15. 

® Taylor’s E^em. Civ. Law., 517 


^ See p. 11. 

^ Selden. de succ. Ehr. c. 24. 
^ Gen. c. 48. 

* Plutarch. i« vita Solon, 
i Pott. Antiq. 1. 4, c. 15. 
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were unknown, till the laws of the twelve tables were com- 
piled, which first gave the right of bequeathing t** and, 
among the northern nations, particularly among the Ger- 
mans,* testaments were not received into, use. And this 
variety may ser^•e to evince, that the right of making wills 
and disposing of property after death, is merely a creature 
of the civil state :™ which has permitted it in some coun- 
tries, and denied it in others : and, even where it is per- 
mitted by law, it is subjected to different formalities and 
restrictions in almost every nation under heaven." 

The power to With US in England this power of bequeathing is co-eval 
ill Kiieijiici,’ with the first rudiments of the law : for we have no traecs 
the Hrsi Midi- or memorials of any time udien it did not exist. Mention 
law. “ is made of intestacy, in the old law before the conquest, 
as being merely accidental ; and the distribution of the 
intestates’s estate, after payment of the lord’s heriot, is 
then directed to go accoi’ding to the established law. 

Sive quis hicuria, sive inorte repeiitinn, fuerit mtestatns 
morttcus, dominus tmneu nullani rerum suarum partem 
{preeter earn quae Jure debetur hereoti nomine) sibi assu- 
mito. Verurit ponsessiones uxori, liheris, et cognatione 
proximis, pro suo cuique jure, disfribuanfury’ But we 
are not to imagine, that this power of bequeathing ex- 
tended originally to uU a man’s personal estate. On the 
contrary, Glanvilwill inform us,'> that by the common law, 
[ 492 ] as it stood in the reign of Henry the second, a mail’s goods 
exIeMuid!* divided into three equal parts : of which one 

went to his heirs or lineal descendants, another to his wife, 
and the third was at his own disposal : or, if he died with- 
out a wife, he might then dispose of one moiety, and the 
other went to his cliildren ; and so e converso, if he had 
no children, the wife was entitled to one moiety, and he 
might bequeath the other : but, if he died without either 
wife or issue, the whole was at his own disposal.i The 
shares of the wife and children were called their reasonable 
parts ; and the writ de rationabili parte honorum was 
given to recover them.'' 


Inst. 2, 22, 1. 

* Tacit. de*mor Germ» 21. 
See p. 12, 

n Sp. L. b. 27, t\l. 
Imt. 1. 2, tit. 10. 


” LL Canut, c. 68. 

P 1. 2, c. 5. 

Bracton 1. 2, c.26.Flct. 1.2,c.57* 
r. N. B. 122. 


V^innius in 
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This continued to be the law of the land at the time of 
7nag7ia carta^ which provides, that the king’s debts shall 
first of all be levied, and then the residue of the goods 
shall go to the executor to perform the will of the deceas- 
ed : and, if nothing be owing to the crown, omnia 
catalla cedant defuncto ; solvis uxori ipsins et piieris suis 
rationabilihus parfihus In the reign of king 

Edward the third this right of the wife and children was 
still held to be the universal or common law though 
frequently pleaded as the local custom of Berks, Devon, 
and other counties and Sir Henry Finch lays it down 
expressly,'^ in the reign of Charles the first, to be the 
general law of the land. But this law is at present altered ah the goods 
by imperceptible degrees, and the deceased mny now l)y may he now 
will bequeath the ^vhole of his goods and chattels ; though 
we cannot trace out when first this alteration began. In- 
deed Sir Edward Coke''' is of opinion, that tins never was [ 493 ] 
the general law, but only obtained in particular places by 
special custom : and to estaldish that doctrine, he relies 
on a passage in Bracton, which, in truth, when compared 
with the context, makes directly against his opinion. 

For Bracton^ lays down the doctrine of the reasonable 
part to be the common law; but mentions that as a par- 
ticular exception, which Sir Edward Coke has hastily 
cited for the general rule. And Glanvil, jnagna carta^ 

Fleta, th||j^ear-books, Fitzherbert, and Finch, do all agree 
with Bracton, that this right to the pars ratmiahilis was 
by the common law : which also continues to this day to 
be the general law of our sister kingdom of Scotland.^ 

" 9 Hen. Ill, c. 18. moiety. Some exceptions were taken 

* A widow brought an action ofde- to the pleadings, and the fact of the 
♦ tinue against herhusband’sexecutors, husband's dying without issue was 
qyi,od cum per consuetudinem totius denied ; but the rule of law, as stated 
regni Anglice hactenus usitatam et ap’- in the writ, seems to have been uni- 
probataniy uxores debent et solent a tern- vcrsally allowed. (A/. 30 Edw. IlL 
party ^c.y haha'e suam rationabilem 25.) And a similar case occurs in 
partem honorum maritnrum suorum: //. 17 Edw. III. 9. 

Ha videlicet y quod si nullos habuerint “ Reg. Bi^v. 142. Co. Litt. 176. 

liberos, tunc medietatem ; et, si halm- ^ Law. 175. 

erint, tunc tertiam parteiiiy Sfc. ; and ^ 2 Inst. 33. 

that her husband died worth 200,000 * 1. 2, c, 26, s. 2. 

marks, without issue had between v Dairy inp. of Feud. Property. 

them j and thei*eupon she claimed the 1 45. 

2 M 
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To which we may add, that, whatever may have been the 
custom of later years in many parts of the kingdom, or 
however it was introduced in derogation of the old com- 
mon law, the ancient method continued in use in the pro- 
vince of Vork, the principality of Wales, and in the city 
of London, till very modern times : when, in order to 
favour the power of bequeathing, and to reduce the whole 
kingdom to the same standard, three statutes have been 
provided; the one 4 & 5 W. & M. c. 2, explained by 2 & 
3 Ann. c. 5, for the province of York; another 7 & 8 
W. Ilf, c. 38, for Wales ; and a third, 1 1 Geo. I, c. 18, 
for London : whereby it is enacted, that persons within 
those districts, and liable to those customs, may (if they 
think proper) dispose of all their personal estates by will ; 
and the claims of the widow, children, and otlier rela- 
tions, to the contrary, are totally barred. Thus is the old 
common law now utterly abolished throughout all the 
kingdom of England, and a man may bequeath the whole 
of his chattels as freely as he formerly could his third 
part or moiety. In disposing of which, he was bound by 
the custom of many places (as was stated in a former 
chapter'^) to remember his lord and the church, by leaving 
them his two best chattels, which was the original of 
heriots and mortuaries ; and afterwards he was left at his 
own liberty to bequeath the remainder as he pleased. 

[ 494 ] 1*1 person made no disposition of s^i of his 

Where no dis- goods as Were testable, whether that were only jWrt or the 
niade ofthe whole of them, lic was, and is, said to die intestate ; and 
ciraueis"** in such cases it is said, that by the old law the king was 
entitled to seize upon his goods, as the parens patricc, and 
general trustee of the kingdom.'^ This prerogative the 
king continued to exercise for some time by his own - 
ministers of justice ; and probably in the county court, 
where matters of all kinds were determined : and it was 
granted as a franchise to many lords of manors, and others, 
who have to this day a prescriptive right to grant admi- 
nistration to theiE intestate tenants and suitors, in their 
own courts baron and other courts, or to have their wills 
there prqved, in case they made any disposition.® After- 
wards the crown, in favour of the church, invested the 
1 Page 458. * 9 Rep, 38. 


• Ibid. 37. 
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prelates with this branch of the prerogative ; whicli was 
done, saith l^rkins,’’ because it was intended by the law, 
that spiritual men are of better conscience than laymen, 
and that they had more knowledge what things would 
conduce to the benefit of the ^oul of the deceased. The They were 
goods therefore of intestates were given to the ordinary clergy to be 
by the crown ; and he might seize them, and keep them tn pios usus. 
without wasting, and also might give, aliene, or sell them 
at his will, and dispose of the money in pius nsus : and, if 
he did otherwise, he broke the confidence which the law 
reposed in him.' So that properly the whole interest 
and power, which were granted to the ordinary, were only 
those of being the king’s almoner within his diocese ; in 
trust to distribute the intestate’s goods in charity to the 
poor, or in such superstitious uses as the mistaken zeal of 
the times had denominated pious. And, as he had thus 
the disposition of intestates’ effects, the probate of wills 
of course followed : for it was thought just and natural 
that the will of the deceased should be proved to the sa- 
tisfaction of the prelate, whose right of distributing his 
chattels for the good of his soul was effectually super- 
seded thereby. 

The goods of the intestate being thus vested in the or- [ 495 ] 
dinary upon the most solemn and conscientious trust, the 
reverend prelates were therefore not accountable to any, 
but to G|d and themselves, for their conduct.' But even 
in Fletaytime it was complained, “ ywof/ ordinarii, hujm- 
modi bona nomine ecclesice occupantes, nullam vel saltern 
indehitam faciunt distributionem” And to what a length 
of iniquity this abuse was carried, most evidently appears 
from a gloss of Pope Innocent IV,^' written about the year 
1250; wherein he lays it down for established canon law, 
that “ in Britannia tertia pars bonorum decedentium ab 
intestato in opus ecclesiee et pauperum dispensanda est.” 

Thus the popish clergy took to themselves’* (under the 


s. 486. 

' Finch. Law. 173, 174. 

* Plowd. 277. 

* Plowd. 277. 

f 1. 2, c. 57, s. 10. 

^ in Decretal, 1. 5, t. 3, c. 42* 

2 


^ The pjoportion given to the 
priest, and to other pious uses, was 
different in different countries. In 
the archdeaconry of Richmond in 
Yorkshire, this proportion was settled 
by a papal bulle, J 254. (^Regist, 
2 
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name of the church and poor) the whole residue of the 
deceased’s estate, after the partes rationabiles, or two 
thirds, of the wife and children were deduced ; without 
paying even his lawful debts, or other charges thereon. 
By slat. For wliicli reasou it was enacted by the statute of West- 

We8tui.2, ^ 

the ordinary minstcr 2/ that the ordiriarv shall be bound to pav tiu' 
pay the debts dcbts 01 tlic iiitestatc SO far as Ins a'oods will exteiKh in 

of the iiites- ” i i • i 

• I'e- the same manner that executors were bound in case the 
deceased had left a will : a use more truly pious, than any 
requiem, or mass for his soul. This was the first check 
given to that exorbitant power, which the law had en- 
trusted with ordinaries. But, though they were now 
made liable to the creditors of the intestate for ^eir just 
and lawful demands : yet the residuum, after payment of 
debts, remained still in their hands, to be applied to what- 
ever purposes the conscience of the ordinax'y should aji- 
provc. The flagrant abuses of which power occasioned 
the legislature again to interpose, in order to prevent the 
ordinaries from keeping any longer the administration 
in their own hands, or those of their immediate depend- 
[496] ents : and therefore the statute 31 Edw. Ill, c. 11, pro- 
m Vhe^traV in case of intestacy, the ordinary shall depute 

est friends of the nearest and most lawful friends of the deceased to 
than adminis. administer his goods ; which administrators arc init upon 

ter hjs goods. i* • • i i i ^ r 

the same tooting, with regard to suits and to accounting, 
as executors appointed by will. I’his is the original of 
administrators, as they at present stand ; whoiR’e only 
the officers of the ordinary, appointed by him in pursuance 
of this statute, which singles out the next and most laivful 
friend of the intestate; who is interpreted ■> to be the 
By !U Hen. ucxt of hlood that is under no legal disabilities. The sta- 
of Edward is' tute 21 Hcn. VIII, c. 5, enlarges a little more the power 
of the ecclesiastical judge ; and permits him to grant ad- 
ministration either to the widow, or the next of kin, or to 
both of them, at his own discretion ; and where two or 
more persons are in the same degree of kindred, gives the 
ordinary his election to accept whichever he pleases. 


honoris df Richm. lOl.) and was ob- ' 13 Edw. 1, c. 19. 

served till abolished by the statute ^ 9 Rep. 39. 

26‘ Hen. VIII, c. 15. ^ 
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Upon this footing stands the general law of adininistra- on tbit foot- 
tions at this day. 1 shall, in the farther progress of this iiwofnd**'’* 

, ^ P .*1 1 ministration# 

chapter, mention a lew more particulars, with regard to 
who may, and who may not, be administrator j and what 
he is bound to do when he has taken this charge upon 
him : what has been hitherto remarked only serving to 
shew the original and gradual progress of testaments and 
administrations ; in what manner the latter was first of 
all ve.sted in the bishops by the royal indulgence ; and how 
it was afterwards, by authority of parliament, taken from 
them in eftcct, by obliging them to commit all their power 
to particular persons nominated expressly by the law. 

I proceed now, second!;/, to inquire wJio may, or may 
not, make a testament ; or what persons are absolutely n- who may 
obliged by law to die intestate. And this law’* is entirely mem,* 
prohibitory ; for, regularly, every person hath full power 
and liberty to make a will, that is not under some special 
prohibition by law or custom : which prohibitions are 
principally upon three accounts ; for want of sufficient 
discretion; for want of sufficient liberty and freewill; [497] 
and on account of their criminal conduct. 

1. In the first species are to be reckoned infants, who 
however until lately, if of the age of fourteen if males, i. Persom not 
and twelve if females, might make a testament; which is cretion.*"*' 
the rule of the civil law.* Indeed, some of our common "‘*^*'***' 
lawyers nave held that an infant of any age (even four 
years old) might make a testament,'" and others have 
denied that under eighteen he is capable," yet as the 
Ecclesiastical Court is the judge of every testator’s capacity, 
this case was governed by the rules of the ecclesiastical 
law. So that no objection could, until very recently, be 
admitted to the will of an infant of fourteen, merely for 
want of age. However, by the late Wills Act, stat, 

1 Viet. c. 26, ss. 7 ‘Did 34, it is enacted, that no will made 
after the first day of January 1838, by any person under 
the age of twenty-one years, shall be valid. But, if the 
testator was not of sufficient discretion, whether at the 

Godolph. Orph. Leg. p. l,c. 7. Perkins, s. 503. 

1 Godolph. p. 1, c. 8. Went^((ei2 ; " Co. Lilt. 89. 

2 Vein. 104, 469 ; Gilb. Rep. 74. 
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age of fourteen or four-and-twenty, that, at whatever time 
the will may have been made, will overthrow his testament. 
Madmen, &c. Madmen, or otherwise non compotes, idiots or natural 
fools, persons grown childish by reason of old age or dis- 
temper, such as have their senses besotted with drunken- 
ness — all these are incapable, by reason of mental dis- 
ability, to make any will so long as such disability lasts. 
To this class also may be referred such persons as are 
bom deaf, blind, and dumb; who, as they have always 
wanted the common inlets of understanding, are incapable 
of having animum and their testaments are there- 
fore void. ^ 

2 . Persons 2. Such pcrsous as are intestable for want o^berty or 
their liberty, freedom of will, are by the civil law of various kinds ; as 
prisoners, captives, and the like." But the law of England 
does not make such persons absolutely intestable; but 
only leaves it to the discretion of the court to judge, u 2 >on 
the consideration of their particular circumstances of 
duress, whether or no such persons could be supposed to 
have liberum animum testandi. And with regard to feme- 
coverts, our law differs still more materially from the civil. 
Married Aiuoug the Romans there was no distinction ; a married 
woman was as capable of bequeathing as a feme- sole.® 
[ 49 But with us a married woman is not only utterly incapable 
of devising lands, being excepted out of the statute of wills 
34 & 35 Hen. VIII., c. 5, but also she is iiid&pable of 
making a testament of chattels, without the license of her 
husband. For all her personal chattels are absolutely his ; 
and he may dispose of her chattels real, or shall have 
them to himself if he survives her : it would therefore 
extremely inconsistent, to give her a power of defeating 
that provision of the law, by bequeathing those chattels to 
another .P Yet by her husband’s license she may make a 
testament ;«! and the husband, upon marriage, frequently 
covenants with her friends to allow her that licence : but 
such licence is mo^e properly his assent ; for, unless it be 
given to the particular will in question, it will not be a 
complete testament, even though the husband beforehand 

" Godolph. p. 1, c. 9 '^cp.51. 

•Ff. :n,l, 77. 1 nr.& St. d. !, c. 7. 
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hath given her permission to make a will.'^ Yet it shall 
be sufficient to repel the husband from his general right 
of admii’istering his wife’s effects ; and administration 
shall be granted to her appointee, with such testamentary 
paper annexed." So that in reality the woman makes no 
will at all, but only something like a will operating in 
the nature of an appointment, the execution of which the 
husband by hjs bond, agreement, or covenant, is bound to 
allow. A distinction similar to which we meet with in the 
civil law ; for though a son who was in potestate parentis, 
could not by any means make a formal and legal testament> 
even though his father permitted it," yet he might, with the 
like peHnission of his father, make what was called a 
donatio mortis causa.'’ The queen consort is an exception 
to this general rule, for she may dispose of her chattels by 
will, without the consent of her lord:"' and any feme - 
covert may make her will of goods, which arc in her pos- 
session in outer droit, as executrix or administratrix ; for 
these can never be the property of the husband :* and, if 
she has any pinmoney or separate maintenance, it is said 
she may dispose of her savings thereout by testament, 
without the control of her husband.^ But, if a feme-sole [ 4f)9 ] 
makes her will, and afterwards marries, such subsequent 
marriage is esteemed a revocation in law, and entirely 
vacates the will.* Tlie recent act leaves the wills of mar- 
ried women precisely as they were before it came into 
ojjcration." 

3. Persons incapable of making testaments, on account 3 . cnminau 
of their criminal conduct, are in the first place, all traitors 
and felons, from the time of conviction ; for then their 
^goods and chattels are no longer at their own disposal, 
but forfeited to the king. Neither can a felo de se make peio de se. 
a will of goods and chattels, for they are forfeited by the act 
and manner of his death j but he may make a devise of his 
lands, for they are not subjected to any forfeiture.*’ Out- outlaws. 

' BrOs Abr, tit. Devise^ 34 ; Stra. Co. Litt. 133. 

891. * Godolph. I, 10. 

• The King v. Betlesworth, T. 13 ^ T PreC. Chan. 44. 

Geo. 11. ^R. » 4 Ucp. 60 ; 2 P. Wins. 624. 

• Cro. Car. 376 ; I Mod. 211. * 1 Viet. c. 26, s. 8. 

“Ff. 28, 1,6. ^ M’lowd. 261. 

» Ff. 39, 6, 25. ^ 
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laws also, though it be but for debt, are incapable of mak- 
ing a will, so long as the outlawry subsists, for their goods 
and chattels are forfeited during that tirae.*^ As for per- 
sons guilty of other crimes, short of felony, who are by 
the civil law precluded from making testaments, (as usurers, 
libellers, and others of a worse stamp) by the common law 
their testaments may be good.*^ And in general the rule 
is, and has been so at least ever since Glanvil’s time,® 
quod libera sit mjuscunque ultima voluntas. 

Let us next, thirdly ^ consider what this last will and 
testament is, which almost every one is thus at liberty to 
make ; or, what are the nature and incidents of a testa- 
ment. Testaments, both Justinian* and Sir Edward Coke* 
agree to be so called, because they are testatio mentis : an 
etymon, which seems to savour too much of the conceit ; 
it being plainly a substantive derived from the verb testari, 
in like manner as Jurumentnm, increruentmn, and others, 
from other verbs. The definition of the old Roman law- 
yers is much better than their etymology ; “ voluntatis 
nostrae justa sententia de eo, quod quis post mortem suam 
fieri velit which may be thus rendered into English, 

“ the legal declaration of a man’s intentions, which he 
wills to be performed after his death.” It is called sen- 
tentia to denote the circumspection and prudence with 
which it is supposed to be made ; it is voluntatis nostra: 
sententia, because its efficacy depends on its declaring the 
testator’s intention, whence in England it is emphatically 
stiled his will: it I'a justa sententia •, that is, drawn, at- 
tested, and published with all due solemnities and forms 
of law : it is de eo, quod quis post mortem suam fieri velit, 
because a testament is of no force till after the death ofi^ 
the testator. 

I'bese testaments were divided into two sorts ; written, 
and verbal or nuncupative ; of which the former is com- 
mitted to writing, the latter depended merely upon oral 
evidence, being declared by the testator hi extremis before 
a sufficient number pf witnesses, and afterwards reduced 
to writing. A codicil, codic^lus, a little book or writing, 

^ Fitzh. Abr. ii\. Descent^ Hi. ^ fnst. 2, 10. 

'' Godolph.p. 1, c. 12, ^ I Inst. Ill, 322. 

« L. 7, c. 5. Ff.28, 1, 1. 
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is a supplement to a will ; or an addition made by the tes- 
tator, and annexed to, and to be taken as part of, a testa- 
ment : be’ng for its explanation, or alteration, or to make 
some addition to, or else some subtraction from, the former 
dispositions of the testator.* This might also be either 
written or nuncupative. 

But, as nuncupative wills and codicils, (which have Requisius of 

rn* T ' , ijiiiicupalivc 

lallen into disuse since the art of writing has become more 
universal) were liable to great impositions, and might 
occasion many perjuries, the statute of frauds, ‘29 Car. II, 
c. 3, laid them under many restrictions ; except when 
made by mariners at sea, and soldiers in actual service. 

As to all other persons, it enacted, 1. That no written will 
should be revoked or altered by a subsequent nuncupative 
one, except the same were in the lifetime of the testator 
reduced to writing, and read over to him, and approved ; 
and unless the same were proved to have been so done by 
the oaths of three witnesses at the least ; who, by statute 
4 & 5 Ann. c. 16, must be such as are admissible upon 
trials at common law. 2. That no nuncupative will should 
in any wise be good, where the estate bequeathed exceeded 
30/. ; unless proved by three such witnesses, present at 
the making thereof, (the Roman law re(juiring sevenj) and 
unless they or some of them were specially required to [,501 ] 
bear witness thereto by the testator himself ; and unless 
it was made in his last sickness, in his own habitation or 
dwelling-house, or where he had been previously resident 
ten days at the least, except he were surprised with sick- 
ness on a journey, or fi'oui home, and died without I’eturn- 
ing to his dwelling. 3. Tliat no nuncupative will should 
life proved by .the witnesses after six months from the 
making, unless it were put in writing within six days. 

Nor coidd it be proved till fourteen days after the death 
of the testator, nor till process had first issued to call in 
the widow, or next of kin, to contest it, if they thought 
proper. Thus the legislature provided against any frauds 
in setting up nuncupative wills, by so numerous a train of 
requisites, that the thing itse|j|fell into disuse; and is 
hardly ever heard of, but in the only instance where favour 
ought to be shewn to it, when the testator was surprised 
' Godolph. p. 1, c. 1, s. 3. ’ Inst. 2, 10, 4. 
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by sudden and violent sickness. The testamentary words 
must have been spoken with an intent to bequeath, not 
any loose idle discourse in his illness ; for he must 
have required the by-standers to bear witness of such his 
intention : the will must have been made at home, or 
among bis family or friends, unless by unavoidable acci- 
dent ; to prevent impositions from strangers : it must have 
been in his last sickness ; for, if he recovered, he might 
have altered his dispositions, and had time to make a 
written will : it could not hv.ve been proved at too long a 
distance from the testator’s death, lest the words should 
have escaped the memory of the witnesses ; nor yet too 
hastily and without notice, lest the family of the testator 
should have been put to inconvenience, or surprised. But 
nuncupative wills, if made after the 1st of January, 183S, 
are no longer valid at all, for by the wills act, 1 Viet. c. 2G, 
s. 0, the 29 Car. II, c. 3, is repealed to this extent, and it is 
enacted that no will shall be valid unless it shall be in 
writing ; but by s. 9, the wills of soldiers and mariners, 
being in actual military service or at sea, may dispose of 
their personal estate as they might have done before the 
act; and by s. 12, the act is not to affect certain pro- 
visions of stat. li Geo. IV, and 1 W. IV, c. GO, with re- 
spect to the wills of petty officers and seamen of the royal 
navy and marines, so far as relates to their wages, prize- 
money or allowances. 

As to written wills, they needed not until lately any 
witnesses of their publication. I speak not here of devises 
of lands, which were quite of a different nature ; being 
conveyances by statute, unknown to the feodal or common 
law, and not under the same jurisdiction as personal tes- 
tament. But a testament of chattels, written in the testa- 
tor’s own hand, though it had neither his name nor seal 
to it, nor witnesses present at its publication, was good ; 
provided sufficient proof could be had that it was his hand- 
writing.’' And though written in another man’s hand, amd 
never signed by the testator, yet if proved to be accord- 
ing to his instructions, 4l||d approved by him, it was held 
a good testament of the personal estate.' Yet it was al- 
ways the safer and more prudent way, and left less in the 

‘‘ Godolph. p. I, c. 21 ; Gilb. Rep. 260. ' Comyns, 452, .3, 4. 
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breast of the ecclesiastical judge, if it was signed or sealed 
by the testator, and published in the presence of wit- 
nesses : V Iiich last was always required in the time of 
Bracton;" or, rather, he in this respect implicitly copied 
the rule of the civil law. But this distinction between 
wills of real and personal estate is now entirely abolished, 
so far as it relates to wills made after the 1st of January, 
1838, for by s. 9 of stat. 1 Viet. c. 26, it is enacted that 
no will shall be valid, unless it shall be signed at the foot 
by the testator or by some other person in his presence or 
by his direction, and such signature shall be made or ac- 
knowledged by the testator, in the presence of two or 
more witnesses, at the same time, and such witnesses shall 
attest and shall subscribe the will in the presence of the 
testator ; but no form of attestation sliall be necessary, 
and by s. 13, any will executed in tliis manner shall be 
valid without any other publication." 

No testament is of any effect till after the death of the 
testator. “ JVani omne testamentum inorte cotisurnnui- 
tum est : et voluntas tesluturis est uuibulatorin usque 
ad mortemy And therefore, if there be many testaments, 
tlie last overthrows all the former:^ but the republication 
of a former will revokes one of a later date, and esta- 
blishes the first again.’’ 

Hence it follows, that testaments may be avoided three 
ways : 1 , If made by a person labouring under any of the 
incapacities before-mentioned ; 2. By making another tes- 
tament of a later date : and, 3. By cancelling or revoking 
it. For, though I make a last will and testament irrevo- 
cable in the strongest words, yet I am at liberty to revoke 
it : because ray own act or words cannot alter the dispo- 
sition of law, so as to make that irrevocable which is in 
its own nature revocable.® For this, saith Lord Bacon,‘ 
would be for a man to deprive himself of that, which of 
all other things is most incident to human condition ; and 

"L, 2, c. 2fi. 1 Litt. 8.*168. Perk. 478. 

" And see the provisions of 1 Viet. Ijj' Perk. 479. See 1 Viet. c. 26, s. 
r.26, as to the witnesses, anlf,p. 409, 24, andanle, p. 410. 

wliich relate also to testaments of *8 Rep. 82. 
personal estate. ‘ Elem. c. 19. 

!> Co. Litt. 112. 
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that is, alteration or repentance. It hath also been held, 
that, without an express revocation, if a man, who hath 
made his will, afterwards marries and hath a child, this is 
a presumptive or implied revocation of his former will, 
which he made in his state of celibacy." But by 1 Viet, 
c. 26, s. 19, no will shall be revoked by any presumption 
of an intention on the ground of an alteration in circum- 
stances; it is however expressly provided (s. 18,) that a will 
shall be revoked by marriage ; but that no will shall be 
revoked otherwise, or by another will or codicil executed 
in the manner hereinbefore mentioned, or by some writing 
declaring an intention to revoke the same, and executed 
in the manner in which a will is required to be executed, 
or by burning, tearing, or otherwise destroying the same by 
the testator, or by some person in his presence, with the 
intention of revoking the same ; and by s. 21, no alteration 
in a will shall have any effect unless executed as a will ; 
and by s. 22, no will revoked shall be revived otherwise 
than by re-execution or a codicil to revive it. The Romans 
were also wont to set aside testaments as being inofficiosa^ 
deficient in natural duty, if tliey disinherited or totally 
passed by (witliout assigning a true and sufficient reason'^) 
[ 503 ] any of the children r)f the testator."' But if tfie child had 
any legacy, though ever so small, it was a proof that the 
testator had not lost his memory or his reason, which 
otherwise the law presumed; but was then supposed to 
have acted thus for some substantial cause : and in such 
case no querela inofficioci testamenti was allowed. Hence 
probably has arisen that groundless vulgar error, of the 
necessity of leaving the heir a shilling or some other ex- 
press legacy, in order to disinherit him effectually : where- 
as the law of England makes no such constrained suppo- 
sitions of forgetfulness or insanity ; and therefore, though 
the heir or next of kin be totally omitted, it admits no 
querela inofficiosij to set aside such a testament. 

IV. Ex(ctiior We are next to consider, what is an executor, 

?Iliurr?hI)T and what an administrator : and how they are both to be 
appointed. 

An executor is he to whom another man commits by 

" Lord Raym. 441; 1 P. Wins. See Rights of Persons, ch. 16. 

204. Inst. 2, 18, 1. . 
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will the execution of that his last will and testament. 

And all persons are capable of being executors that are 
capable of making wills, and many others besides ; as 
feme-covci'ts, and infants : nay, even infants unborn, or in 
ventre sa mere, may be -made executors.* But no infant 
can act as such till the age of seventeen years ; till whicli 
time administration must be granted to some other, 
durante minore atateJ And where an infant is sole 
executor, administration with the will annexed shall be 
granted to the guardian of such infant, or to such other 
person as the spiritual court shall sec fit, until such infant 
shall have attained the full age of twenty-one years. In 
like manner as it may be granted durante absentia or 
pendente lite ; wlien the executor is out of the realm,* or 
when a suit is commenced in the ecclesiastical court touch- 
ing the validity of tlic will." This appointment of an exe- 
cutor is essential to the making of a will and it may be 
performed either by express words, or such as strongly 
imply the same. But if the testator makes an incomplete 
will, without naming any executors, or if he names inca- 
pable persons, or if the executors named refuse to act ; 
in any of these cases, the ordinary must grant administra- [ 504 ] 
tion cum testamento annexo '■ to some other person ; and 
then the duty of the administrator, as also when he is 
constituted only durante minore tetate, ^c. of another, is 
very little different from that of an executor. And this 
was law so early as the reign of Henry II ; when Glanvil'* 
informs us, that “ testarnenti executores esse debent it, 
quos testator ad hoc elegerit, et quibus enram ipse com- 
miserit : si vero testator nullos ad hoc nominaverit, 
possunt propinqui et consanguinei ipsius defuncti ad id 
faciendum se ingerere.” 

But if the deceased died wholly intestate, without mak- When general 
ing either will or executors, then general letters of ad- mims’ration 
ministration must be granted by the ordinary to such 
administrator as the statute of Edward the Third and 
Henry the Eighth, before-mentioned, direct. In conse- 

* West. Symp. p. 1, s. CS.*), 

y Went. OIF. Ex. c. 18. 

* I Lutw. 342. 

* 2 P. Wms. 589, 590. 


^Went. c. 1. Plowd. 281. 

1 Roll. Abr. 907 ; Comb. 20. 
L, 7, c. 6. 
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sequence of which we may observe ; 1 . That the ordinary 
is compellable to grant administration of the goods and 
chattels of the wife, to the husband, or his representa- 
tives :® and of the husband’s effects, to the widow, or next 
of kin ; but he may grant it to either, or both, at his dis- 
cretion. ^ 2. That, among the kindred, those are to be 
preferred that are the nearest in degree to the intestate ; 
but, of persons in equal degree, the ordinary may take 
which he pleases.®' 3. That this nearness or propinquity 
of degree shall be reckoned according to the computation 
of the civilians and not of the canonists, which the law 
of England adopts in the descent of real estate because 
in the civil computation the intestate himself is the ter- 
minus^ a quo the several degrees are numbered ; and not 
the common ancestor, according to the rule of the canon- 
ists. And therefore in the first place the children, or (on 
failure of children) the parents of the deceased, are en- 
titled to the administration : both which arc indeed in the 
first degree ; but with usJ the cliildren are allowed the 
f 505 ] preference.'* Then follow brothers,' grandfathers,'" uncles 
or nephews," (and the females of each class respectively) 
and lastly cousins. 4. The half blood is admitted to the 
administration as well as the whole : for they are of the 
kindred of the intestate, and only excluded from inheri- 
tances of land upon feodal reasons. Therefore the brother 
of the half blood shall exclude the uncle of the whole 
blood and the ordinary may grant administration to the 
sister of the half, or the brother of the whole blood, at his 


* Cro, Car. 106 ; Slat. 29, Car. 
II, c. 3; 1 P. Wms.381, 

f 1 Salk. 36. Stra. 532. 

« See page 532. 

^ Free. Chanc. 593. 

* Seepp. 227, 230,247. 

i Godolph, p. 2, c. 34, s. 1^2 Vern. 
125. 

^ In Germany there was a long 
dispute whether a man's children 
should inherit his eflfects during the 
life of their grandfather ; which de- 
pends (as we shall see hereafter) on 
the same principles as the granting 
of administrations. At last it was 


agreed at the diet of Arensberg, 
about the middle of the tenth centu- 
ry, that the point should be decided 
by combat. Accordingly, an equal 
number of champions being clmsen 
on both sides, those of the children 
obtained the victory ; and so the law 
was established in their favour, that 
the issue of a person deceased shall 
be entitled to his goods and chattels 
in preference to his parents. Mod. 
Un. Hist. xxix. 28. 

‘ Harris in Nov, 118, c. 2. 

* Free. Chanc. 52T ; 1 P.Wms. 41* 
" Atk, 455. ® 1 Ventr. 425. 
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own discretion.® 5. If none of the kindred will take out 
administration, a creditor may, by custom, do it.!* 6. If 
the executor refuses, or dies intestate, the administration 
may be granted to the residuary legatee, in exclusion of 
the next of kin.** 7> And, Ikstly, the ordinary may, in 
defect of all these, commit administration (as he might 
have done’’ before the statute of Edward 111) to such dis- 
creet person as he approves of : or may grant him letters 
ad colligendum bona defuncti, which neither makes him 
executor nor administrator ; his only business being to 
keep the goods in his safe custody," and to do other acts 
for the benefit of such as are entitled to the property of 
the deceased.* If a bastard, who has no kindred, being 
niillus filius^ or any one else that has no kindred, dies 
intestate, and without wife or child, it hath formerly been 
held" that the ordinary might seize his goods, and dispose 
of them hi pios usus. But the usual course now is for 
some one to procure letters patent, or other authority from [ 500 ] 
the king ; and then the ordinary of course grants adminis- 
tration to such appointee of the crown.'’ 

The interest vested in the executor by the will of the Jhi- intcrcsi 
deceased, may be continued and kept alive by the will of and .kIuiiihs- 

1 , ^ n \ 9 IrHlor, IlOW 

the same executor: so that the executor oi A.s executor keiunp. 
is to all intents and purposes the executor and representa- 
tive of A. himself but the executor of A.’s administrator, 
or the administrator of A.’s executor, is not the represen- 
tative of A.* For the power of an executor is founded 
upon the special confidence and actual appointment of 
the deceased : and such executor is therefore allowed to 
transmit that power to another, in whom he has equal 
confidence: but the administrator of A., is merely the 
officer of the ordinary, prescribed to him by act of parlia- 
ment, in whom the deceased has reposed no trust at all ; 
and therefore on the death of that officer, it results back 
to the ordinary to appoint another. And with regard to 


» Aleyn. .36 ; Styl. 74. 

» Salk. 38. 

1 1 Sid. 281; I Ventr. 219. 
*■ Plowd. 278, 

• Went. cli. 14, 

* 2 Inst. 398. 


« Salk. 3J. 

^ 3 P. Wins. 33. 

^ Stat. 25 Edw, III, st. 5, c. 5, 1 
Leon. 275. 

X Bro. Abr. tit. Administrator y 7. 
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the administrator of A.’s executor, he has clearly no 
privity or relation to A.; being only commissioned tO' 
administer the effects of the intestate executor, and not of 
the original testator. Wherefore in both these cases, and 
whenever the course of representation from executor to 
executor is interrupted by any one administration, it is 
necessary for the ordinary to commit administration afresh, 
of the goods of the deceased not administered by the former 
executor or administrator. And this administrator, de 
bonis non, is the only legal representative of the deceased 
in matters of personal property But he may, as well as 
an original administrator, have only a limited or special 
administration committed to his care, viz, of certain 
specific effects, such as a term of years and the like ; the 
rest being committed to others.* 

[ 40/ ] Having thus shewn what is, and who may be, an exc- 
diitiefof eT-** administrator, 1 proceed now, fifthly and lastly, 

mitorsand to inquire into some few of the princiiial points of their 
office and duty. These in ifencral are very iiiucli the same 
in both executors and administrators ; excepting, first, 
that the executor is bound to perform a will, which an 
administrator is not, unless where a testament is annexed 
to his administration, and then lie differs still less from an 
executor : and, secondly, that an executor may do many 
acts before he proves the will," but an administrator may 
do nothing till letters of •administration are issued; for 
the former derives his power from the will and not from 
the probate,’’ the latter owes his entirely to the appoint- 
ment of the ordinary. If a stranger takes upon him to 
act as executor without any just authority (as by inter- 
meddling with the goods of the deceased,*’ and many other 
transactions^) fe is called in law an executor of his own 
wrong, de son tort, and is liable to all the trouble of an 
executorship, without any of the profits <5r advantages : 
but merely doing acts of necessity or humanity, as locking 
up the goods, or burying the corpse of the deceased, will 
not amount to such* an intermeddling, as will charge a man 
« 

y Styl. 225. ^ Comyns, 151. 

* 1 RoU. Abr. 908 ; Godolph. p. 2, '5 Rep. 33, 34. 

c. 30 ; Salk. 36. ** Wentw. ch. 14, Slat. 43 Eliz. 

“ Wentw. ch. 3. c. 8. 
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as executor of his own wrong.* Such a one cannot bring 
an action himself in right of the deceasetl/ but actions 
may be brought against him. And, in all actions by cre- 
ditors, against such an officious intruder, he shall be named 
an executor, generally for the most obvious conclusion 
which strangers can form from his conduct, is that he hath 
a will of the deceased, wherein he is named executor, but 
hath not yet taken probate thereof.'* He is chargeable 
with the debts of the deceased, so far as assets come to 
his hands and, as against creditors in general, shall be 
allowed all payments made to any other creditor in the 
same or a superior degree, ^ himself only excepted.’' And [ 508 
though, as against the rightful executor or administrator, 
he cannot plead such payment, yet it shall be allowed him 
in mitigation of damages unless perhaps upon a defi- 
ciency of assets, whereby the rightful executor may be 
prevented from satisfying his own debt.”* But let us now 
see what are the power and duty of a rightful executor or 
administrator. 

1 . He must bury the deceased in a manner suitable to 
the estate which he leaves behind him. Necessary funeral 
expenses are allowed, previous to all othfir debts and 
charges ; but if the executor or administrator be extrava- 
gant, it is a species of devastation or waste of the sub- 
stance of the deceased, and shall only be prejudicial to him- 
self, and not to the creditors or legatees of the deceased." 

2. The executor, or the administrator durante minor e 2 . to prore 

tliG will { 

estate, or durante absentia, or cum testamento annexo, must 
prove the will of the deceased : which is done either in com- 
mon form, which is only upon his own oath before the ordi- 
nary, or his surrogate : or per testes, in more ^plemn form of 
law, in case the validity of the will be disputed.® When 
the will is so proved, the original must be disposited in 
the registry of tlfe ordinary ; and a copy thereof in parch- 
ment is made out under the seal of the ordinary, and de- 


• Dyer, 1C6. 

‘ Bro. Abr. t. Administrator, 8. 
» 5 Rep. 31. 

12 Mod. 471. 

' Dyer, 166, 

> 1 Clian, Cas. 33, 


** 5 Rep. 3iJ ; Moor. 527 . 

' 12Mo#44l, 471. 

^ Wentw. ch. 14. 

“ Salk, 196 ; Godolph. p. 2, c. 26, 

s. 2. 

“ Godolph. p. r, c. 20, a, 4. 

2 N * 
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livered to the executor or administrator, together with a 
certificate of its having been proved before him ; all which 
«r lake out together is usually stiled the probate. In defect of any 
miiriairaii'oii. will, the pcrson entitled to be administrator must also at 
this period take out letters of administration under the seal 
of the ordinary ; whereby an cxecatorial power to collect 
and administer, that is, dispose of the goods of the de- 
ceased, is vested in him : and he must, by statute 22 and 
23 Car. II, c. 10, enter into a bond with sureties, faith- 
fully to execute his trust. If all the goods of the deceased 
lie within the same jurisdiction, a probat# before the 
[ 509 ] ordinarj', or an administration granted by him, are the 
only proper ones : but if the deceased had bona notabilia^ 
or chattels to the value of a hundred shillings, in two dis- 
tinct dioceses or jurisdictions, then the will must be proved, 
or administration taken out, before the metropolitan of 
the province, by way of special prerogative whence the 
courts where the validity of such wills is tried, and the 
offices where they are registered, are called the prerogative 
courts, and the prerogative offices, of the provinces of 
Canterbury and York. Lyndewode, who flourished in 
the beginning of the fifteenth century, and was official to 
archbishop Chichele, interprets these hundred shillings to 
signify so/if/os legates) of which he tells us seventy- two 
amounted to a pound of gold, which in his time was valued 
at fifty nobles or 16/. 12fer. Ad. He therefore computes'' 
that the hundred shillings, which constituted bona nota~ 
bilia, were then equal in current money to 23/. 3a-. O^d. 
This will account for what is said iii our ancient books, 
that bona notabilia in the diocese of London,*^ and indeed 
every where else,* were of the value of terr-pounds by com- 
position : for, if we pursue the calculations of Lyndewode 
to their full extent, and consider that a pound of gold is 
now almost equal in value to an hundred%nd fifty nobles, 
we shall extend the present amount of bona notabilia to 
nearly 70/.- But the makers of the canons of 1603 un- 
derstood this anfcient rule to be meant of the shillings 
current in the r#n of James I, and have therefore dl- 
l’ 4 Inst. 335. ^ 4 In^t, 335 ; Godolpb. p. 2, c. 22. 

Provinc, 1. 3, t, 13. c, item i», f«i- * Plowd, 281 . 
tunif statutum v, laicis. 



CHAP. XXXIII.] TKSTAMRXT AND ADMINISTUATIOX. 


547 


rected‘ that Jive pounds shall for the future be the stand- 
ard of bona notabilia, so as to make the probate fall within 
the archiepiscopal prerogative. Which prerogative (pro- 
perly understood) is grounded upon this reasonable foun- 
dation: that, as the bishops were themselves originally 
the administrators to all intestates in their own diocese, 
and as the present administrators are in effect no other 
than their officers or substitutes, it was impossible for the 
bishops, or those who acted under them, to collect any 
goods of the deceased, other than such as lay within their 
own dioceses, beyond which their episcopal authority ex- [ 510 ] 
tends not. But it would be extremely troublesome, if as 
many administrations were to be granted, as there are 
dioceses within which the deceased had bona notabilia; 
besides the uncertainty which creditors and legatees would 
be at, in case different administrators were appointed, to 
ascertain the fund out of which their demands are to be 
paid. A prerogative is therefore very prudently vested in. 
the metropolitan of each province, to make in such cases 
one administration serve for all. This accounts very 
satisfactorily for the reason of taking out administration 
to intestates, that have large and diffusive property in the 
prerogative court : and the probate of wills naturally 
follows, as was before observed, the power of granting ad- 
ministrations ; in order to satisfy the ordinary that the 
deceased has, in a legal manner, by appointing his own 
executor, excluded him and his officers from the privilege * 
of administering the effects. * 

3. The executor or administrator is to make an inventory'" i. to make 
of all the goods and chattels, whether in possession or 
action, of the deceased 5 which he is to deliver in to the 
ordinary upon oath, if thereunto lawfully required. 

4. He is to collect all the goods attd chattels so in- 4 . i " cmicct 
ventoried ; and to that end he has very large powers and 
interests conferred on him by law : being the representa- 
tive of the deceased," and having the same property in his 

goods as the principal had when fofng, and the same 
remedies to recover them. And if ^ere be two or more 
executors, a sale or release by one of them shall be good 

‘ Can. 92. “ Co. Litt. 209. 

seat. 21 Hen. VIII, c. 5. 

2n 2 
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against all the rest but in case of administrators it was 
otherwise,"' but now the same rule * obtains with respect 
to them. Whatever is so recovered, that is of a saleable 
nature and may be converted into ready money, is called 
assets in the hands of the executor or administrator that 
is suflicient or enough (from the French assez) to make 
him cliargeablc to a creditor or legatee, so far as such 
[511] goods and chattels extend. Whatever assets so come to 
his hands he may convert into ready money, to answer 
the demands that may be made upon him ; which is the 
next thing to be considered ; for, 

rt’ebts ouh'e* cxccutor or administrator must pa^ the debts of 

<ucca.if(i. jijg deceased. In payment of debts he must observe the 
rules of priority ; otherwise, on deficiency of assets, if he 
pays those of a lower degree first, he must answer those 
of a higher out of his own estate. And, first, he may pay 
all funeral charges, and the expense of proving the will, 
and the like. Secondly, debts due to the king on record 
or specialty.® Thirdly, such debts as are by particular 
statutes to be preferred to all others : as money due upon 
poors rates, as overseer of the poor," for letters to the 
post-office,'^ and some others. Fourthly, debts of record ; 
as judgments (doequetted according to the statute 4 & 5 
W. ik M. c. 2J, and I & 2 Viet. c. J 10,) statutes, and re- 
cognizances,® and decrees in equity under the latter 
statute.'' Fifthly, debts- due on special contracts; as 
• for rent (for which the lessor has often a better remedy 
in his own hands, by distraining) or upon bonds, cove- 
nants, and the like, under seal.® Lastly, debts on simple 
contracts, viz., upon notes unsealed, and verbal promises. 
Among these simple contracts, servants’ wages are by some^ 
with reason preferred to any other ; and so stood the an- 
cient law, according to Uracton*' and Flet|i,'* who reckon. 


W 1 Atk. 4f)0. 

Wdland v. /Iww, cit.^2 Ves. sen. 
267 ; Sdw. N. P, 767. * 

y See page 270. W 

* I Ami. 129. 

“ Stat. 17 Geo. IF, c, 38. The stat. 
30 Car. II, st. 1, c. 3, enacting'a for- 
feiture for not burying in woollen, 


and given as an example by Black- 
stone, is repealed by 54 G. Ill, c. 108. 
^ Stat. 9 Ann. c. 10, 

® 1 & 2 Viet. c. 110, s. 18 ; and 
see Mason v. WilUanis^ 2 Salk. 507, 

** 4 Rep. 60; Cro Car. 363. 

• Wentw. ch. 12. 

' 1 Roll. Abr. 927. 

« L. 2, c. 26, 

L. 2, c. 56, s. 10. 
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among the first debts to be paid, servitia servienthtm ct 
stipendia famulorntn. Bystat. 3 &4 W. IV, c. 104, free- 
hold and cupyliold estates are now made assets for the pay- 
ment of simple contract debts ; but it is provided that in 
the administration of assets by courts of equity, all credi- 
tors by specialty in which the heirs are bound, shall bs 
paid the full amount of their debts before atiy of the cre- 
ditors by simple contract, or by specialty in which the 
heirs are not bound. Among debts of equal degree, the 
executor, or administrator is allowed to pay himself first ; 
by retaining in his hands so much as his debt amounts to.’ 

But an executor of his own wrong is not allowed to re- 
tain : for that would tend to encourage creditors to strive 
who should first take possession of the goods of the de- 
ceased ; and woidd besides be taking advantage of his own 
wrong, which is contrary to the rule of law.-" If a credi- 
tor constitutes his debtor his executor, this is a release or [ 512 ] 
discharge of the debt, whether the executor acts or no 
provided there be assets sufficient to pay the testator’s 
debts : for, though this discharge of the debt shall take 
place of all legacies, yet it were unfair to defraud the tes- 
tator’s creditors^ of their just debts by a release which is 
absolutely voluntary.* Also, if no suit is comuyenced 
against him, the executor may pay any one creditor in 
equal degree his whole debt, though he has nothing left 
for the rest : for, without a suit commenced, the executor 
has no legal notice of the debt.™ 

6. When the debts are all discharged, the /ea-ac?# claim 6 To pay 
the next regard; which are to be paid bj"^ the executor so 
far as his assets will extend ; but he may not give him- 
self the preference herein, us in the case of debts." 

A legacy is a bequest, or gift, of goods and chattels by 
testament ; and the person to whom it was given is stiled 
the legatee : which every person is capable of being, 
unless particularly disabled by the common law or statutes, 
as traitors, and some others." This bequest transfers an 

t 

* 10 Mod. 496; See Private Wrongs, “ Dye032; 2 Leon. 60, 
ch. 2. *2 Vern. 4.'^4 ; 2 P. Wins. 25. 

i 5 Rep. 30. ® Papists were formerly disabled ; 

^ Plowd. 184; Salk. 299. see ante, CS5, and Rights of Per- 

^ Salk. 303 ; I Roll. Abr. 921. sons, pp. 99, 487. 
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incho&te property to the legatee ; but the legacy is not 
perfect without the assent of the executor : for if I have a 
Rnicmi, general or pecuniar}/ legacy of 100/., or a specific one of 

speciBt, g piece of plate, I cannot in either case take it without 

the consent of the executor .i’ For in him all the chattels 
^re vested ; and it is his business first of all to sec whe- 
ther there is a sufficient fund left to pay the debts of the 
testator : the rule of equity being, that a man must be 
just, before he is permitted to be generous ; or, as Brac- 
ton expresses the sense of our ancient law,*i bonis 
defuncti prhno deducenda sunt ea quee sunt necessitatis 
et postea quae sunt ntilitatis, et ultimo quae sunt volunta- 
tis.” And in case of a deficiency of assets, all the general 
legacies must abate proportionably, in order to pay the 
[ 513 ] debts; but a specific legacy (of a piece of plate, a horse, 
or the like) is not to abate at all, or allow any thing by 
way of abatement, unless there be not sufficient without 
it.*' Upon the same principle, if the legatees had been 
paid their legacies, they are afterwards bound to refund 
a rateable part, in case debts come in, more than sufficient 
to exhaust the residuum after the legacies paid." And 
this law is as old as Bracton and Fletc^ who tell us,‘ 
“ si plura sint debita, vel plus legntttrn fuerit, ad quae 
catalla defuncti non sufficiant, fiat ubique defalcatio, 
excepto regis privilegio.” 

liipst’d, If the legatee dies before the testator, the legacy is a 

lost or lapsed legacy, and shall sink into the residuum. 
And if*l contingent legacy be left to any one ; as when he 
attains, or if he attains, the age of twenty-one ; and he 
vpstfri ami dies before that time ; it is a lapsed legacy." But a le- 

contingent. ' ^ ^ p 

gacy to one, fo be paid when he attains the age of twenty- 
♦one years, is a vested legacy ; an interest which commences 
in prwsenti, although it be solvendum in futuro : and, if 
the legatee dies before that age, his representatives shall 
receive it out of the testator’s personal estate, at the same 
time that it would have become payable, in case the legatee 
had lived. This distinction is borrowed from the civil 
• 

» Co. Litt. Ill ; Aleyn. 39. ‘ Bract. 1. 2, c. 26 ; Flet. 1. 2, c. 

M L. 2, c. 26. 57. s. 11. 

» 2 Vern. 111. “ Dyer. 59 ; 1 Equ. Cas. Abr. 295. 

*' Jbid* 205. 
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law and its adoption in our courts is not so much owing 
to its intrinsic equity, as to its having been before adopted 
by the ecch' .iastical courts. For, since the Chancery has 
a concurrent jurisdiction with them, in regard to the re- 
covery of legacies, it was reasonable that there should be 
a conformity in their determinations ; and that the sub- 
ject should have the same measure of justice in whatever 
court he sued,*^ But if such legacies be charged upon a 
real estate, in both cases they shall lapse for the benefit 
of the heir for, with regard to devises affecting lands, 
the ecclesiastical court hath no concurrent jurisdiction. 

And, in case of a vested legacy, due immediately, and 
charged on land or money in the funds, which yield an 
immediate profit, interest shall be payable thereon from [ 514 ] 
the testator’s death ; but if charged only on the personal 
estate, which cannot be immediately got in, it shall carry 
interest only from tlie end of the year after the death of 
the testator .If It should be observed that by stat. 1 Viet, 
c. 26, s. 33, gifts to children or other issue, who leave 
issue living at the testator’s death, shall not lapse unless 
a contrary intention appear by the will. 

Besides these *fonnal legacies, contained in a man’s will Oonatio 

^ , ran^'a 

and testament, there is also permitted another death-bed mortis. 
disposition of property ; which is called a donation causa 
mortis. And that is, when a person in his last sickness, 
apprehending his dissolution near, delivers or causes to 
be delivered to another the possession of anj' personal * 
goods, (under which have been included bonds, aijd bills 
drawn by the deceased upon his banker) to keep in case of 
his decease. This gift, if the donor dies, needs not the 
assent of his .executor : yet it shall not prevail against 
creditors ; and is accompanied with this implied trust, 
that, if the donor lives, the property thereof shall revert to 
himself, being only given in contemplation of death, or 
mortis causa.^ This method of donation might have sub- 
sisted in a state of nature, being always accompanied with 

• 

» Ff. 35, 1, l & 2. r 2 PaWhis. 26, 27. 

* 1 F.qu. CaB. Abr. 295. ® Free. Chanc. 269 ; 1 P. Wms. 

* 2 P. Wms. 601. 406, 441. 3 P. Wms. 357. 
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delivery of actual possession and so far differs from a 
testamentary disposition : but seems to have been handed 
to us from the civil lawyers,” who themselves borrowed 
it from the Greeks.' 

7. To pay the 7* When all the debts and particular legacies are dis- 
rebuliinry '** charged, the surplus or residuum must be paid to the 
residuary legatee, if any be appointed fey the will ; and if 
there be none, it was long a settled notion that it devolved 
to the executor’s own use, by virtue of his executorship.** 
Kut whatever ground there nught have been formerly for 
this opinion, it has been recently understood® with this 
resti’iction ; that although where the executor had no 
legacy at all, the residuum should in general be his own, 
yet wherever there was sufficient on the face of a will, (by 
means of ^ competent legacy or otherwise) to imply that 
the testator intended his executor should not have the 
residue, the undivided surplus of the estate should go to 
[ 515 ] ^*** j expressly enacted by stat. 

Where the 1 W. IV., c. 40, s. 1, that when any person shall die after 
entitled to the the 1st day of September 1830, his executors shall be 
where the deemed to be trustees for any person entitled to any 
next of km. j,gj, statutCDf distributions, unless otherwise 

directed by the will ; but by s. 2, this is not to affect 
the rights of executors when there is not any person en- 
titled to the residue. Where, therefore, there is no direc- 
tion in the will that the executor shall retain the residue, 
the executor now stands upon exactly the same footing as 
an administrator : concerning whom indeed there formerly 
was much debate,^ whether or no he could be compelled 
to make any distribution of the intestate’s estate. For, 
though (after the administration was taken, in effect from 
the ordinary, and transferred to the relations of the 

Law of Forfeit. 16, 

Inst. 2, 7, 1 ; Ff. 1. 39, t. 6. " Perkins, 525. 

• There is a very complete donatio ^ Free. Chanc. 323 ; 1 P. Wms. 7. 
%nortis causa, in the Odyssey, b. 17, 644 ; 2, P. VVms. 338 ; 3 P. Wins, 

r. 7S, made by Telernachus to his 43, 194; Stra. 539; Lawson y. Law- 
triend, Piraeus; and another by Z>ow. Proc. 28 Apl, 1777. 
flercules, in the Alcestes of Euripi- ‘ Godolph. p. 2, c. 32. 
dos, r. 1020. 
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deceased) the spiritual court endeavoured to compel a dis- 
tribution, and took bonds of the administrator for that 
purpose, they were prohibited by the temporal courts, and 
the bonds declared void at law.® And tbe right of the 
husbapd not only to administer, but also to enjoy exclu- 
sively, the effects of his deceased wife, depends still on 
this doctrine of the common law : the statute of frauds 
declaring only, that the statute of distributions does not 
extend to this case. But now these controversies are quite 
at an end ; for by the statute 22 & 23 Car. II, c. 1 0, explain - 
ed by 29 Car. II, c. 30, it is enacted, that the suiqdusage of 
intestates’ estates, (except of femes covert, which are left 
as at common law**) shall, after the expiration of one full 
year from the death of the intestate, be distributed in the 
following manner. One third shall go to the widow of the 
intestate, and the residue in equal proportions to his chil- 
dren, or if dead, to their representatives ; that is, their 
lineal descendants : if there are no children or legal repre- 
sentatives subsisting, then a moiety shall go to the widow, 
and a moiety to the next of kindred in equal degree and 
their representatives : if no widow, the whole shall go to 
the children : if neither widow nor children, the whole 
shall be distributed among the next of kin in equal degree 
and their representatives : but no representatives are ad- 
mitted, among collaterals, farther than the children of the 
intestate’s brothers and sisters.* The next of kindred, 
here referred to, are to be investigated by the same rules 
of consanguinity as those who are entitled to letters of 
administration ; of whom we have sufficiently spoken i 
And therefore by this statute the mother, as well as the 
father, succeeded to all the personal effects of their chil- 
dren, who died intestate and without wife or issue : in 
exclusion of the other sons and daughters, the brothers 
and sisters of the deceased. And so the law still remains 
with respect to the father ; but by statute 1 Jac. II, c. 17> 
if the father be dead, and any of the children die intestate 
without wife or issue, in the lifetime 'of the mother, she 

* 1 Lev. 233 J Cart. 125; 2 P. ‘ Raym. 496 ; Lord Raym. 571. 
Wnis.447. 1 Page 542. 

Stat. 29 Car. H, c. 3, s. 25. 


Statut^8 of 
ditttiihiitioii, 
22 ik 23 Car. 
II. c. 10. and 
2U Car. ir, 
c. 30. 
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OK them!'""* remaining children, or their representa- 

tives, shall divide his effects in equal portions.*' 

It is obvious to observe, how near a resemblance this 


^ The following table, illustrative of the statutes of distributions, may be 
found useful : — 


1/ the intestate dies, 
leaving 

Wife and child, or children . . . 


Wife only * . . . 

No wife or child 

Child, children, or representatives of 
them 

Children by two wives , , . • . 

If no child, children or representa- 
tives of them 

Child and granchild 

Husband 

Father, and brother or sister . . . 

Mother, and brother or sister . , 

Wife, mother, brother, sisters, and 
nieces 

Wife, mother, nephews, and nieces . 

Wife, brothers or sisters, and mother 

Mother only 

Wife and mother 

Brother or sister of whole blood, and 
brother or sister of half Wood . ♦ 


His personal representatives take as 
follows ; 

One-third to wife, rest to child or 
children ; and if the childien are 
dead, then to their representatives 
(that is, their lineal descendants) 
except such child or children, not 
heirs at law, who had estate by 
settlement of intestate in his life- 
time, equal to other shares. 

Half to wife, rest to next of kin in 
equal degrees to intestate, or their 
legal representatives. 

All to next of kin and to their legal 
representatives. 

All to him, her, or them. 

Equally to all. 

All to next of kin in equal degree to 
intestate. 

Half to child, half to grandchild, 
who takes by representation. 

Whole to him. 

Whole to father. 

Whole to them equally. 

Half to wife, residue to mother, 

♦ brother, sisters, and nieces. 

Two-fourths to wife, one-fourth to 
mother, and other fourth to ne- 
phews and nieces. 

Half to wife (undar stat of Car. 2), 
half to brothers or sisters, and 
mother. 

The whole (it being then out of the 
statute of 1 Jac. 2, c. 17).* 

Half to wife, half to mother. 

Equally to both. 


* By this statute, s. 7, “ If after the death of a father, any of his chil- 
dren shall die intestate without wife or children in the lifetime of the mother, 
every brother and sister, and the representatives of them, shall have an 

equal share with her.** 
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statute of distributions bears to our ancient English law, 
de rationabili parte bonorum, spoken of at the beginning 
of this cti-ipter and which Sir Edward Coke' himself, 
though he doubted the generality of its restraint on the 


Posthumous brother or sister, and 

mother 

Posthumous brother or sister, and 
brother or sister born in lifetime 

of father 

Father’s father, and mother’s mother 
Uncle or aunt’s children, and bro- 
ther or sister’s grandchildren . . 

Grandmother, uncle, or aunt . . . 

Tvro aunts, nephew, and niece . . 

Uncle and deceased uncle’s child 
Uncle, by mother’s side, and deceas- 
ed uncle or aunt’s child .... 
Nephew by brother, and nephew by 

half-sister 

Brother or sister’s nephew or nieces 

Nephew by deceased brother, and 
nephews and nieces by deceased 

sister • . 

Brother and grandfather .... 
Brother’s grandson, and brother or 

sister’s daughter 

Brother and two aunts 

Brother and wife 

Mother and brother 

Wife, mother, and children of a de-^ 
ceased brother (or sister) . . • 

Wife, brother or sister and children 
of a deceased b|;pther or sister . 


Brother or sister, and children of a 
deceased brother or sister • . . 

Grandfather and brother .... 


Equally to both. 


Equally to both. 

Equally to both. 

Equally to both. 

All to grandmother. 

Equally to all. . 

All to uncle. 

All to uncle. 

Equally per capita. 

Where nephews and nieces taking 
per stirpes y and not per capita^ 

Each in equal shares per capita, and 
not per stirpes. 

Whole to brother. 

To daughter. 

To brother. 

Half to brother, half to wife. , 

Equally.f 

Half to wife, a fourth to mother, 
and a fourth per stirpes to deceas- 
ed brother or sister’s children.! 

Half to wife, a fourth to brother or 

' sister /?cr capita, one-foruth to de- 
ceased brother or sister’s children, 
per stirpes. 

Half to brother or sister per capita, 
half to children of deceased bro- 
ther or sister, per stirpes. 

All to brother.§ 


^ Page 529. 


“ 2 Inst. *?3, See 1 P. Wms. 8. 


-b Keilway v. Keilway, 2 P. Wms. 344 j 1 Stra. 710. 
I Stanley v. Stanley, 1 Atk. 458, 

5 Evelyn v. Evelyn^ 3 Atk. 762. 
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power of devising by will, held to be universally binding 
(in point of conscience at least) upon the administrator or 
executor, in the case of either a total or partial intestacy. 
It also bears some resemblance to the Roman law of suc- 
cession ah intestato which, and because the act was also 
penned by an eminent civilian,” has occasioned a notion 
that the parliament of England copied it from the Roman 
prastor : though indeed it is little more than a restoration, 
- with some refinements and regulations, of our old consti- 

tutional law ; which prevailed as an established right and 
custom from the time of king Canute downwards, many 
centuries before Justinian’s laws were known or heard of 
in the western parts of Europe. So likewise there is ano- 
ther part of the statute of distributions, where directions 
[ 517 ] are given that no child of the intestate, (except his heir at 
law) on whom he settled in his lifetime any estate in lands, 
or pecuniary portion, equal to the distributive shares of the 
other children, shall have any part of the surplusage with 
their brothers and sisters ; but if the estates so given them 
by way of advancement, arc not quite equivalent to the 
other shares, the children so advanced shall now have so 
much as will make them equal. This just and equitable 
provision hath been also said to be derived from the col- 
latio bottorurn of the imjjerial law ;P which it certainly 
resembles in some points, though it differs widely in others. 
But it may not be amiss to observe, that, with regard to 
goods and chattels, this is part of the ancient custom of 
London, of the province of York, and of our sister king- 
dom of Scotland : and, with regard to lands descending 
in coparcenary, that it hath always been, and still is, the 
common law of England under the name of hotchpot.'^ 
Before I quit this subject, I must however acknowledge 
that the doctrines and limits of representation, laid down 

“ The general rule of such succes- or sister deceased. 3. The next col- 
sions was this; 1. The children or lateral relations in equal degree. 4. 
lineal descendants in equal portions. The husband or wife of the deceased. 

2. On failure of these, the parents or (Ff. 38, 15, 1. Nov, 118, c. 1, 2, 3, 
lineal ascendants, and with them the 127, c. 1.) 

brethren or sisters of the whole Sir Walter Walker. Lord Ray rn. 

blood ; or, if the parents were dead, 57 1. 

all the brethren and sisters, togelhef v Ff. 37, 6, 1. 

with the representatives of a brother See ch, 13, p. 213. 
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in the statute of distribution, seem to have been nrinci- 

^ ^ per rajntu 

pally borrowed from the civil law : whereby it will some- 
times happen, that personal estates are divided per cnj)ita, 
and sometimes per stirpes-, whereas the common law 
knows no other lule of succession hut that per stirpes 
only/ They are divided per capita, to every man an equal 
share, when all the claimants claim in their own rights, as 
in equal degree of kindred, and not jiir 2 reprresentationis, 
in the right of another person. As if the next of kin be 
the intestate’s three brothers, A., B,, and C. ; here his 
effects are divided into three equal portions, and distri- 
buted per capita, one to each : but if one of these brothers, 

A., had been dead leaving three children, and another, B , 
leaving two; then the distribution must have been per 
stirpes-, viz. one third to A.’s three children, another third 
to B.’s two children ; and the remaining third to C., the 
surviving brother; yet if C. had also been dead, without 
issue, then A.’s and B.’s five eliildren, being all in equal 
degree to the intestate, would take in their own rights 
capita ; viz. each of them one fifth part.® 

The statute of distributions expressly excepts and re- [518} 
serves the customs of the city of London, of the province CU8t01II8 of 
of York, and of all other places having peculiar customs piam" xctpti 
of distributing intestates’ effects. So that, though in those swiutJii’f.f*'* 
places the restraint of devising is removed by the statutes 
formerly mentioned,* their ancient customs remain in||pi 
force, with respect to the estates of intestates. I shall 
therefore conclude this chafer, and with it the present 
volume, with a few remarks on those customs. 

In tlie first place we may observe, that in the city of ciistomi of 
London," and» province of York,'' as well as in the king- London, uie 
dom of Scotland,"' and probably also in Wales, (concern- Y<)rk,''&c'’^ 
ing which there is little to be gathered, but from the stat. 

7 & 8 W. Ill, c. 38), the effects of the intestate, after pay- 
ment of his debts, are in general divided according to the * 
ancient universal doctrine of the pars rationabilis. If the 
deceased lehves a widow and children^ his substance (de- 
ducting for the widow’s her apparel and the furniture of 

' See ch. 15, page 241 " Lord Raym. 1329. 

■ Free. Chanc. 54 "2 Burn. Fed. Law, 746. 

‘ Page 530. ’• Ibid. 782. 
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her bed-chamber, which in London is called the widow's 
chamber) is divided into three parts ; one of which belongs 
to the widow, another to the children, and the third to 
the administrator ) if only a widow, or only children, they 
shall respectively, in either case, take one moiety, ai^d the 
administrator the other ;* if neither widow nor child, the 
administrator shall have the whole.>^ And this portion, or 
dead man's part, the administrator was wont to apply to 
his own use,* till the statute 1 Jac. II, c. 1/, declared that 
the same should be subject to the statute of distribution. 
So that if a man dies worth 1800/. personal estate, leaving 
a widow and two children, this estate shall be divided into 
eighteen parts ; whereof the widow shall have eight, six 
by the custom and two by the statute ; and each of the 
children five, three by the custom and two by the statute ; 
if he leaves a widow and one child, she shall still have eight 
[519] parts, as before ; and the child shall have ten, six by the 
custom and four by the statute : if he leaves a widow and 
no child, the widow shall have three fourths of the whole, 
two by the custom and one by the statute ; and the re- 
maiping fourth shall go by the statute to the next of kin. 
It is also to be observed, that if the wife be provided for 
by a jointure before marriage, in bar of her customary 
part, it puts her in a state of non-entity, with regard to 
the custom only j® but she shall be entitled to her share of 
tl(9^ead man’s part under the statute of distributions, un- 
less barred by special agreement.*' And if any of the chil- 
dren are advanced by the father in his lifetime with any 
sum of money (not amounting to their full proportionable 
part) they shall bring that portion into hotchpot with the 
rest of the brothers and sisters, but not with the widow, 
before they are entitled to any benefit under the custom r*' 
but, if they are fully advanced, the custom entitles them 
wheryhfy to no farther dividend. ** 

(iiiifr. Thus far in the main the customs of London and of 

York agree : but, besides certain other less material varia- 
tions, there are tw6 principal points in whiefi they con- 

X 1 P. Wms.341 ; Salk. 246. >> 1 Vern. 15 ; 2 Chan Rep. 2.52. 

y 2 Show. 175. ' 2 Freem. 279; 1 Eq. Cas. Abr. 

“ 2 Freem. 83 ; 1 Vern. 133. 155 ; 2 P. Wins. 526, 

* 2 Vern. 665 ; 3 P. Wms. 16. <1 2 P. Wms. 527. 
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siderably diffift*. One is, that in London the share of the 
children (or orphanage part) is not fully vested in them till 
the age ol twenty-one, before which they cannot dispose 
of it by testament :® and, if they die under that age, whe- 
ther sole or married, their share shall survive to the other 
children ; but after the age of twenty-one, it is free from 
any orphanage custom, and in case of intestacy, shall fall 
under the statute of distributions.^ The other, that in the 
province of York, the heir at common law, who inherits 
any land either in fee or in tail, is excluded from any 
filial portion or reasonable part.® But, notwithstanding 
these provincial variations, the customs appear to be sub- 
stantially one and the same. And, as a similar policy 
formerly prevailed in every part of the island, we may 52O] 
fairly conclude the whole to be of British original ; or, if 
derived from the Roman law of successions, to have been 
drawn from that fountain much earlier than the time of 
Justinian, from whose constitutions in many points (par- 
ticularly in the advantages given to the widow) it very 
considerably differs : though it is not improbable that the 
resemblances whicli yet remain may be owing tQ the 
Roman usages ; introduced in the time of Claudius Caesar, 
who established a colony in Britain to instruct the natives 
in legal knowledge inculcated and diffused by Papinian, 
who presided at York as prccfectus proetorio under the 
emperors Severus and Caracalla;* and continued bjf'his 
successors till the final departure of the Romans in the 
beginning of the fifth century after Christ. 

^ 2 Vern. 558. ^ Tacit. Annal 1. 12, c. 32. 

^ Free. Chanc.J)37. * Selden inFletaniy Cap. 4, s. 3. 

f 2 Burn. 754. 


THE END. 
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No. I. 

A MODERN FEOFFMENT TO USES TO J5AH DOWER. 

This indenture, made the 1st day of Marcli in the year rifim.s.s. 
of our Lord, 1840, lietwcpn Abel Smith of, &c. of tlic first i)art; 

Robert Thompson of, &c. of the second part ; and James Hicks piiiin's. 
of &c. of the third part; Wiieheas, the said Robert Thompson comiact f..r 
hath contracted and ai^reed with the said Abel Smith for the 
absolute purchase of the hereditaments hereinafter described, and 
intended to be hereby granted and enfeoffed, and the inheritance 
thereof in fee simple, free from incumbrances, at or for the 
price or sum of /. ; Now this indentoue witnessictu, that 
in pursuance and performance of the said agreement, and in con- "’'''■f hy. m 
sideration of the sum of /. of lawful money of Ureat Britain of'p.l'iHMse-” 
by the said Robert Thompson to the said Abel Smith, in hand """"'y- 
paid at or before the sealing and delivery of these jiresents (the 
receijit of which said sum of L, he the said Abel Smith doth of pm- 
hcreby acknowledge, and of and from the same and every part knmvfciK's.) 
thereof doth hereby acquit, release, and for ever discharge the 
said Robert Thomjison, his heirs, executors, administrators and 
assigns, and every of them,) He the said Abel Smith Hath given, vendi.r 
granted aqd enfeoffed, And by these presents Both give, grant enffoii's. 
and enfeoff unto the said Robert Thompson and his heirs, Ai.i. 

THOSE, &c. {describe the parcels,) Together with all and singular 
houses, &c. {general words,) And the reversion and reversions, and the re- 
remainder and remainders, yearly and other rents, issues and 
profits of all and singular the hereditaments and premises hereby 
granted and enfeoffed, or intended so to be, and of every part and 
parcel thereof. And all the estate, right, title, interest, inheritance, and aii the 
use, trust, property, profit, possession, claim, and demand what- ***®f«- 
soever, both at law and in equity, of him the said Abel Smith, 
in, to, out of or upon the same premises, and every part and parcel 
thereof, with their and every of their appurtenances, To have Habendmn 
AND TO HOLD the Said hereditaments, and all and singular other 
the premises hereinbefore described, and granted and enfeoffed, or unto pur- 
intended so to be, with their rights, members, and appurtenances, 
unto the said Robert Thompson and his heirs for ever, To such 8,,^^ „ 5 e,, 
uses, upon such trusts, and to and for sucli indents and purposes, 
and with, under and subject to such powers, provisoes, agreements dcedappXt; 
and declarations, as the said Robert Thompson by any deed or 
deeds, writing or writings, with or without power of revocation, 
to be by him sealed and delivered in the presence of and attested 
by two or more credible witnesses, shall from time to time direct, 

2 0 
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and in 6e- 
fault of 
appointment, 

to the use of 
purchaser for 
life; 

remainder to 
trustee to bar 
dower during 
the life of 
purchaser, 
upon trust 
for purchaser. 


Covenants 
for title by 
vendor : 

that he is 
seised in fee, 


limit or oppoint ; And in default of and until such direction, limita- 
tion or appointment, and so far as the same shall not extend, To the 
use of the ^id Robert Thompson and his assigns during his life, 
without impeachment of waste ; and after the determination of that 
estate by forfeiture or otherwise in his life-time, To the use of the 
said James Hicks and his heirs, during the life of the said Robert 
Thompson, in trust for him the said Robert Thompson and his 
assigns, during his life, and to the end and intent that neither 
the present nor any future wife of the said Robert Thompson may 
become entitled to dower out of or in the said premises, or any 
Rmainder to thereof ; And immediately after the determination of the 
fee. estate hereinbefore limited to the said James Hicks and his heirs 

during the life of the said Robert Thompson, To the use of him 
the said Robert Thompson, his heirs and assigns, for ever; And 
the said Abel Smith doth hereby for himself, his heirs, executors, 
administrators and assigns, covenant, promise and agree with and 
to the said Robert Thompson, his appointees, heirs and assigns, 
in manner following (that is to say) That for and notwithstanding 
any act, deed, matter or thing whatsoever by him the said Abel 
Smith made, done, omitted, committed, executed, or knowingly 
or willingly sulfered to the contrary, he the said Abel Smith is 
at the time of the sealing and delivering of these presents law- 
fully, rightfully aijd absolutely seised of and in, or well and suffi- 
ciently entitled to the said hereditaments and premises hereby 
granted and enfeoffed, or intended so to be, and every part 
thereof, with their and every of their appurtenances, for a good, 
sure, perfect, absolute and indefeasible estate of inheritance, in 
fee simple in possession, without any manner of condition, 
trust, power of revocation, equity of redemption, remainder or 
limitation of any use or uses, or other restraint, cause, matter or 
thing whatsoever, to alter, charge, defeat, incumber, revoke or 
make void the same ; And that for and notwithstanding any such 
act, deed, matter or thing as aforesaid, he the said Abel Smith 
now hath in himself good right, full power, and lawful and abso- 
lute authority to grant and enfeoff the said hereditaments and 
premises hereby granted and enfeoffed, or intended so to be, 
with their appurtenances, unto the said Robert Thompson and 
his heirs, to the uses and in manner aforesaid, and according 
to the true intent and meaning of these presents, And that the said 
hereditaments and premises hereby granted and enfeoffed, or in- 
tended so to be, with their appurtenances, shall and may from time 
to time, and at all times hereafter, remain, continue, and be To 
the usesy upon and for the trusts, intents and purposes, and with, 
under, and subject to the powers, provisoes, and agreements and 
declarations hereinbefore declared and contained of and concern- 
ing the same, and be peaceably and quietly held aud enjoyed, 
and the rents, issues and profits thereof, and of every part thereof, 
received and taken accordingly, without any lawful let, suit, 
trouble, denial, claim, demand, interruption or eviction what- 
soever, of or by him the said Abel Smith or his heirs, or of, from 


and has good 
right to con- 
vey ; 


and that the 
premises 
shall be held 
to the uses 
hereinbefore 
deciared, 
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or by any other person or persons whomsoever lawfully or equit- 
ably claiminp: or to claim, by, from or under, or in trust for him 
the said Ab . Smith ; And that free and clear, and freely and 
clearly and absolutely acquitted, exonerated, released, and for ec fioin In- 
ever discharged or otherwise by the said Abel Smith, his lieirs, ^ 

executors and administrators, well and sufficiently saved, de- 
fended, kept harmless and indemnified of, from, and against all 
and all manner of former and other gifts, grants, bargains, sales, 
jointures, dowers, and all rights and titles of or to dower, uses, , 

trusts, entails, wills, mortgages, leases, statutes merchant or of 
the staple, recognizances, judgments, executions, extents, rents, 
arrears of rent, annuities, legacies, sums of money, yearly pay- 
ments, forfeitures, re-entry, cause and causes of forfeiture and 
re-entry, debts of record, debts due to the Queen’s Majesty, and of 
and from all other estates, titles, troubles, charges, debts and 
incumbrances whatsoever, either already had, made, executed, 
occasioned and suffered, or hereafter to be had, made, executed, 
occasioned and suffered by the said Abel Smith or his heirs, or 
by any other person or persons lawfully or equitably claiming or 
to claim by, from or under, or in trust for him, them, or any of 
them, or by his or their acts, deeds, means, default or procure- 
ment; And further, that he the saidx^bel Smith and his heirs, and 
all and every other person or persons having or claiming, or who mice, 
shall or may hereafter have or claim any estate, right, title, in- 
terest, inheritance, use, trust, property, claim or demand what- 
soever, cither at law or in equity, of, in, to or out of the said here- 
ditaments and premises hereby granted and enfeoffed, or intended 
so to be, with their appurtenances, or any of them, or any part 
thereof, by, from or under, or in trust for him the said Abel Smith 
or his heirs, shall and will from time to time, and at all times 
hereafter, upon every reasonable request to be made for that pur- 
pose, by and at the proper costs and charges of the said Robert 
Thompson, his heirs or assigns, make, do, acknowledge and exe- 
cute all such further and other lawful and reasonable acts, deeds, 
things, devices, conveyances and assurances in the law what- 
soever, for the further, better, more perfectly and absolutely 
granting, enfeoffing and assuring the said hereditaments and 
premises, hereby granted and enfeoffed, or intended so to be, and 
every part thereof, with their appurtenances, unto the said Robert 
Thompson and his heirs, to the uses and in manner aforesaid, and 
according to the true intent and meaning of these presents, as by 
the said Robert Thompson, his heirs or assigns, or his or their 
counsel in the law, shall be reasonably advised, devised, and re- 
quired. In witness whereof the said several parties have set Conclusion, 
their hands and seals the day and year first above written. 

Signed, sealed, and delivered, 1 

(being first duly stamped) > [Parto]. 

in the presence of ) 

[^Witnesses], 


2o2 
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No. II. 

A MOD]-:ilN CONVEYANCE 13Y I.EASE AND RELEASE. 


Premises. 

Parties. 


Witnesselh 
that for a no 
minal rousi- 
delation 


vendor bar 
IRuns and 
sells 


parcels. 


Habendum 


to purchaser 
for one vvliole 
year. 

Reddendum, 

lo the intent 
that purchaser 
may take a 
lelease of the 
premises 


§ 1. The Lease, or Bargain and Sale for a Year. 

This indenture, mmlc the first (Iny of March, in the 
year of our Lord, 1840, Bih’wekn Abel Smith of 

in the county of , of the first ])art, and 

Robert Thom[)son of , of tlic oilier ])art : Witnessktii 

' that in consitleration of ten shillings of lawful money of Great: 
Jiritain paid by the said Robert Thompson to the said Abel 
Smith at or before the sealing and delivery of these presents, 
(the rcceijit whereof is hereby acknowledged), lie the said Abel 
Smith Ualh bargained and sold, and by these presents Doth bar- 
gain and sell unto the said Roliert Thompson, his executors, 
administrators and assigns, Aim that, (See. {as in release); 
Together with all houses, &c. ; Ami the reversion and reversions, 
remainder and remainders, yearly and other rents, issues and 
profits of all and singular the piemises hereby bargained and sold, 
or intended so to be, and every jiart and jiarcel thereof, To 
HAVE AND TO HOLD thc Said mcssuagc Or tenement, hereditaments 
and premises hereby bargained and sold, or intended so to be, and 
every part and parcel thereof, with tlieir appurtenances, unto the 
said Robert Thomjison, his executors, administrators and assigns, 
from the day next before the day of the date of these presents, 
for the term of one whole year thence next ensuing, and 
fully to be complete and ended; Yieldino and paying therefore 
thc rent of one pepper-corn on the last day of thc said term, if 
the same rent should be lawfully demanded, To the intent and 
purpose that by virtue of these presents and by force of the statute 
made for transferring uses into possession,* the said Robert 
Thompson may be in the actual possession of all and singular the 
said messuage or tenement, hereditaments and premises, hereby 
bargained and sold, or intended so to be, and every part and par- 
cel thereof, with their appurtenances, and be thereby enabled to 
accept and take a grant and release of the reversion and inherit- 
ance of the same premises to him and his heirs, to the use of 
him and his heirs,* as declared by another indenture already pre- 
pared, and intended to be dated the day next after the day of 
the date hereof. In Witness, &c. 
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§ 2. The Release. 

This indenture, made the second day of March in the year Piemis^, 
of our Lord 1840, Between Abel Smith of, &c., of the one })art; Panies. 
and Robert Thompson of, &c., of the other part : Whereas John Recitals that 
Smith, being at the time of making his will hereinafter recited, and 
thenceforth to the time of his decease, seised of or otherwise well wheiehy he 
entitled in lee simjde in possession to the messuage or tenement, pr^mlsls'lnito 
lands and hereditaments, hereinafter described and intended to be hisson,tii»* 
hereby conveyed, with their appurtenances, did, m such manner 
as the law requires for rendering valid devises of freehold estates, 
duly sign and publish his last will and testament in writing, 
bearing date on or about the twelfth day of August, one thousand 
eight hundred and thirty-four, and thereby (amongst other things) 
gave and devised the same messuage or tenement, lands or here- 
ditaments and jiremises hereinafter described, unto his son the 
said Abel Smith, his heirs and assigns, for ever ; And whereas 
the said John Smith departed this life on or about the fourth day " 
of Septeralier in the same year, without having altered or revoked 
his said will, and on or about the first daj of October next following, 
the said wdll was duly jiroved in the Ecclesiastical Court of the 
Archbishop of Canterbury by the executors named therein ; And contiact for 
w^HEREAS the said Robert Thompson hath contracted and agreed 
with the siud Abel Smith for the absolute purchase of the mes- 
suage or tenement, lands, hereditaments and premises, hereinafter 
described, and intended to be hereby conveyed, and the inherit- 
ance thereof in fee simple, with their appurtenances, free from 
incumbrances, at or for tiie price or sum of 4000/. ; Now this hvsUiitn, 
iNDEN^j’URE w^iTNKssETii that ill [)ursuance and jierformancc of tlic coIjMdpr.moH 
said agreement, and in considi'ration of the sum of 4000/ of law- 
iul money of Great Britain by the said Robert Thomj)soii to the imki hy pur- 
said Abel kSmith in hand W'cll and truly paid at or immediately 
before the sealing and delivery of these presents (the receipt of 
wliieh said sum of 4000/. tlie said Abel Smith cloth hereby admit 
and acknowledge, and of and from the same and every part thereof 
doth hereby acc^uit, relea^^e and for ever discharge the said Robert 
Idiompson, his hen's, executors, administrators and assigns,) I/e Vendor con- 
the said Abel Smith Hath granted, bargained, sold, released and 
confirmed, and by these presents Doth grant, bargain, sell re- iiioinpson 
lease and confirm unto the said Robert Thompson, (in his actual 
possession, now being by virtue of a bargain and sale to him 
thereof made by the said Abel Smith in eonsideratioii of ten 
shillings by an indenture bearing date tlie day next before the day 
of the date of these presents, for the term of one year commencing 
from the day next before the day of the date of the same indenture 
of bargain and sale, and by force of the statute made for transfer- 
ring uses into possession) and his heirs, All that, «Scc. (describe parcels. 
the parcels:) Together with all and singular houses, outhouses, 
edifices, bridges, farms, stables, yards, gardens, orchards, ways, 
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water- courses, liberties, privileges, easements, profits, commodities, 
emoluments, hereditaments and appurtenances whatsoever, to the 
said hereditaments and premises hereby granted and released be- 
H.ibendiini longing or in anywise appertaining : And the reversion, &c. {see 
ante, p. i. :) And all the estate, &c. {see ante, p. i.) To have and 
TO HOLD the said messuage or tenement, lands, hereditaments, 
and all and singular other the premises hereby granted and re- 
leased, or intended so to be, with their and every of their appur- 
tenances, unto the said Robert Thompson, his heirs and assigns, 
ciiaLr**fn *feel Robert Thompson, his lieirs and assigns, 

for ever ; And the said Abel SmI’jh doth hereby for himself, his 
Covenants for hcirs, cxecutors and administrators, covenant, promise, and 
‘ agree with and to the said Robert Thompson, his heirs and as- 

tiiat vendor signs, That for and notwithstanding any act, deed, matter or thing 
)^»^boiscd in whatsoever, by him the said Abel Smith, or the said John Smith 
the testator, made, done, omitted, committed, executed, or 
knowingly or willingly sulFered to the contrary, he the said Abel 
Smith is at the time of the sealing and delivering these presents, 
lawfully, rightfully, and absolutely seised of and in, or well and 
sufficiently entitled to the said messuage or tenement, lands, here- 
ditaments and premises, hereby granted and released, or intended 
so to be, and every part thereof, with their and every of their ap- 
purtenances, for a good, sure, perfect, absolute and indefeasible 
estate of inheritance in fee simple in possession, without any 
manner of condition, trust, power of revocation, equity of redemp- 
tion, remainder or limitation of any use or uses, or other restraint, 
cause, matter, or thing whatsoever, to alter, charge, defeat, in- 
and that he Cumber, revoke, or make void the same : And that for and not- 
10 convey!*"**^ withstanding any such act, deed, matter or thing as aforesaid, he 
the said Abel Smith now hath in himself good right, full power, 
and lawful and absolute authority to grant, bargain, sell, release, 
and convey the said messuage or tenement, lands, hereditaments 
and premises hereby granted and released, or intended so to be, 
with their appurtenances, unto and to the use of the said Robert 
Thompson, his heirs and assigns, in manner aforesaid, and accord- 
and that the ing to the true intent and meaning of these presents ; And that it 
nlli'y quo tiy ^hall and may be lawful to and for the said ^-obert Thompson, 
«njoy the assigns, from time to time and at all times here- 

after, peaceably and quietly to enter into, hold, occupy, possess 
and enjoy the said messuage or tenement, hereditaments and 
premises hereby granted and released, or intended so to be, with 
their appurtenances, and to have, receive and take the rents, 
issues and profits thereof, and of every part thereof, to and for his 
and their own use and benefit, without any lawful let, suit, 
trouble, denial, claim, demand, interruption or eviction what- 
soever, of or by him the said Abel Smith, or his heirs, or of, from 
or by any other person or persons whomsoever, lawfully or equit- 
ably claiming or to claim by, from or under, or in trust for him, 
inc^um^”' them or any of them, or the said John Smith the testator; And 

bfaiiqpB,- that free and clear, and freely and clearly and absolutely acquitted, 
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exonerated, released and for ever discharged or otherwise by the 
said Abel Smith and his heirs, executors and administrators, well 
and sufficiertly saved, defended, kept harmless and idemnified 
of, from, and against all and all manner of former and other gifts, 
grants, bargains, sales, dowers, and all rights and titles to dower, 
uses, trusts, entails, wills, mortgages, leases, statutes merchant 
or of the staple, recognizances, judgments, executions, extents, 
rents, arrears of rent, annuities, legacies, sums of money, yearly 
payments, forfeitures, re-entry, debts of record, debts due to 
the Queen’s Majesty, and of, from and against all other estates, 
titles, troubles, charges, debts and incumbrances whatsoever, 
either already had and made, executed, occasioned and suffered 
by the said Abel Smith or his heirs, or by any other person or 
persons lawfully or equitably claiming, or to claim by, from or 
under, or in trust for him, them, or any of them, or by, from 
or under, or in trust for the said testator, or by his or their acts, 
deeds, means, dafault or procurement; And further, that he the tot fui- 
said Abel Smith and his heirs, and every other person or persons 
having, claiming, or who shall or may hereafter have or claim 
any estate, right, title, interest, inheritance, use, trust, property, 
claim or demand whatsoever, either at law or in equity, of, in, to 
or out of the said messuage or tenement, lands, hereditaments 
and premises, hereby granted and released, or intended so to be, 
with their appurtenances, or any of them or any part thereof, by, 
from or under, or in trust for him the said Abel Smith or his 
heirs, or the said testator, shall, and will, from time to time and 
at all times hereafter, upon every reasonable request to be made 
for that purpose, by and at the proper costs and charges of the 
said Robert Thompson, his heirs or assigns, make, do, acknow- 
ledge, levy, suffer and execute, or cause or procure to be made, 
done, acknowledged, levied, suffered and executed, all such fur- 
ther and other lawful and reasonable acts, deeds, things, devices, 
conveyances and assurances in the law whatsoever, for the further, 
better, more perfectly and absolutely granting, conveying, and 
assuring of the said messuage or tenement, lands, hereditaments, 
and premises, hereby granted and released, or intended so to be, 
and every part thereof, with their appurtenances, unto and to the 
use of the said Robert Thompson, his heirs and assigns, in manner 
aforesaid, and according to the true intent aud meaning of these 
presents, as by the said Robert Thompson, his heirs or assigns, 
or his or their counsel in the law, shall be reasonably devised, ad- 
vised and required. And it is hereby agreed, and declared between Deciaraiion 
and by the parties to these presents. That neither the present 
wife of the said Robert Thompson, in case she shall survive the 
said Robert Thompson, nor any future wife of the said Robert dower out of 
Thompson with whom he may afterwards intermarry, and who premiBes. 
shall survive him, shall have any right, title or estate to or in, 
dower out of or in the said messuage or tenement, lands, here- 
ditaments and premises, hereby granted and released, or intended 
so to be, with their appurtenances, or to or in any part thereof. 

In Witness, &c. 
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No. III. . 

A MORTGAGE IN FEJil. 


Premises. 

Parties. 


Recital that 
niorigagoi is 
seised in fee of 
the premises 
to be mortga- 
ged. 

That mortga- 
gor has ap- 
plied to mort- 
gagie to lend 
the money. 


\Vitnefesmg 
p.irt, when by 
ill coh-ideia- 
tioi) of the 
1 e( eipt of tlie 
inoitgage mu- 
iiey, 


Moitgagor 
ronveyb. 
(Uefeieiice to 
lease lor a 
year.) .See 
form of tease 
for a year, 
post, p. iv. 


This indenture, made the 1st day of January. 1840, 
Between John Thomas of the parish of St. John, in the county 
of Surrey, 3 ^eoman, of the one part, and Edward Sikes of the 
city of London, gentleman, of the other part : Whereas the said 
John Thomas is seised of or well entitled as tenant in fee-simple 
in possession to the messuage or tenement, lands and heredita- 
ments hereinafter described, and intended to be hereby granted 
and released, with their rights, members and appurtenances; 
And whereas the said John Thomas, having occasion for the sum 
of 1000/., hath applied to the said Edward Sikes to advance and 
lend him the same, which he hath agreed to do on having the 
repayment thereof, with interest for the same, after the rate of 
.5/. for 100/. by the year, secured to him the said Edward Sikes, 
his executors, administrators or assigns, by a mortgage of the said 
messuage or tenement, lands, and hereditaments, hereinafter 
described, and intended to be hereby granted and released, 
with their appurtenances: Now this Inuenture witnesseth, 
that in pursuance and performance of the said agreement, and 
in consideration of the sum of 1,000/. of lawful money of Great 
Britain, by the said Edward Sikes to the said^ John Thomas in 
hand well and truly paid at or immediately before the sealing 
and delivery of these presents, (the receipt of which said sum 
of 1,000/. he the said John Thomas doth Iiereb,v acknowledge, 
and of and from the same, and every part thereof, doth hereby 
accpiit, release, and for ever discharge the said Edward Sikes, 
Ids executors, administrators, and assigns). He, the said John 
1 l.omas. Hath granted, bargained, sold, released and confirmed, 
and by these presents Doth grant, bargain, sell, release and con- 
firm, unto the said Edward Sikes fin his actual possession, 
now being by virtue of a bargain and sale to him thereof made, 
by the said John Thomas, in consideration of ten shillings, by 
an indenture l)earing date the day next before the day of 
the date of these presents, for the term of one year, commenc- 
ing from the day next before the day of the date of the same 
indenture of bargain and sale, and by force of the statute made 
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for transferring uses into possession)* and his heirs, All that Parcels, 
messuage or tenement, situate and being in the parish of in 
the county of G. &c. (describe the parcels) Together with all and oenerai 
every houses, out-houses, edifices, bridges, barns, stables, yards, 
gardens, orchards, ways, water- courses, liberties, privileges, 
easements, profitsTcommodities, emoluments, hereditaments, and 
appurtenances whatsover to the hereditaments and premises 
hereby granted and released belonging, or in any w^ay apper- 
taining ; A7id the reversion and reversions, remainder and i<|,e reversion 
remainders, yearly and other rents, issues and profits of all and 
singular the lands and tenements hereby granted and released, or 
intended so to be, and of every part and parcel thereof; And all 
the estate, right, title, interest, inheritance, use, trust, property, 
profit, possession, claim and demand whatsoever, both at law and 
in equity, of him the said John Thomas, into, out of, or upon the 
same premises, and every part and parcel thereof, with their and 
every of their appurtenances. To itavk anj) to hold the said nabeiidum 
messuage or tenement, lands, hereditaments, and all and every 
other the premises hereby granted and released, or intended so to 
be, and every part and parcel thereof, with their and every of their 
appurtenances, unto the said Edward Sikes, his heirs and assigns ; To mortKaaee 
To the Use of the said Edward Sikes, his heirs and assigns for 
ever, But subject nevertheless to the proviso or agreement for moHeasior 
redemption hereinaftercontained, (that is to say) Pkovidkd always, suhjecuo 
and it is hereby agreed and declared between and by the parties 
hereto, that if the said John Thomas, his heirs, executors or ad- . 

ministrators, shall ana do on the day ot now next en- if the mort- 

suing, well and truly pay or cause to be paid co the said Edward 
Sikes, his executors, administrators and assigns, the sum of 1000/. 
of lawful money of Great Britain, together with the interest for 
the same, after the rate of 6/. for every 100/. by the year, to be 
com])iited from tlic day of the date of tlicsc presents, without 
making any abatement or deduction whatever out of the same sum 
and interest, or any part thereof, for or in respect of any present 
or future taxes, charges, assessments or impositions, or any other 
cause, matter or thing whatsoever, Then, and in such case he the mortgagee 
said Edward Sikes, his heirs and assigns, shall and will, at any 
time thereafter, at the request and expense of the said John Thomas, 
his heirs and assigns, re-convey the said messuage or tenement, 
lands, hereditaments and premises, hereby granted and released, or 
intended so to be, with their ajipurtcnances, unto the said John 
Thomas, his heirs and assigns, or as he or they shall in that be- 
half order or direct, free from all incumbrances whatsoever, made, 
done, or committed by the said Edward Sikes, his heirs, executors, 
administrators, or assigns ; And he the said John I'homas doth covenant by 
hereby for himself, his heirs, executors and administrators, cove- wTn 
nant, promise and agree with and to the said Edward Sikes, p»y»nori|age 
his heirs, executors, administrators and assigns, that he the said 
John Thomas, his heirs, executors, administrators and assigns, 
shall and will, on the day of , well and truly pay, 
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or cause to be paid to tli^ said Edward Sikes, his executors, 
administrators or assigns, the sum of 1000/. of lawful money of 
Great Britain, and shall and will pay interest for the same in the 
mean time at the rate of 5L for 100/. by the year, to be computed 
from the day of the date of these presents, by two equal half- 

yearly payments, on the day of , and the 

day of , in each year ; and shall and will make the said 

several payments without any deduction or abatement whatever 
out of the same or any part thereof for or in respect of any pre- 


and for title. 
That mortu'a- 
yor hath good 
right to con- 
vey ; 


that if default 
bhall be made, 


It shall be 
lawful for 
mortgagee to 
enter, 

and the same 
quietly to en- 
joy; 


free from In- 
cumbrances, 


and for fur 
tiler assur- 


sent or future taxes, rates, assessments or impositions, or any 
other matter, cause or thing whatsoever ; And further that he the 
said John Thomas hath now in himself good right, full power 
and lawful and absolute authority to grant, bargain, sell and con- 
vey the said messuage or tenement, lands, hereditaments and 
premises, hereby granted and released, or intended so to be, with 
their appurtenances, unto and to the use of the said Edward 
Sikes, his heirs and assigns, in manner aforesaid, according to 
the true intent and meaning of these presents ; Aiid also that if 
default be made in the payment of the said sum of 1000/. or the 
interest thereof, or any part thereof respectively, contrary to the 
aforesaid proviso or condition for payment of the same, and the 
true intent and meaning of these presents, Then and in such case 
it shall and may be lawful to and for the said Edward Sikes, his 
heirs and assigns, at any time or times hereafter, into and upon all 
and every the said hereditaments and premises hereby granted and 
released, or intended so to be, to enter, and the same from time 
to time peaceably and quietly to have, hold, dicupy, possess, enjoy, 
and receive and take the rents, issues and profits thereof, to and 
for his and their own use, without any lawful let, suit, trouble, 
interruption or disturbance whatsoever of, from or by the said 
John Thomas, his heirs or assigns, or any person or persons 
whomsoever, having or lawfully or equitably, or who shall or may 
have or lawfully or equitably claim any estate, right, title or 
interest in, to, out of, or upon the said messuage or tenement, 
lands, hereditaments and premises hereby granted and released, 
or intended so to be, or any of them, or any part or parts thereof ; 
And that free and clear, and freely and clearly and absolutely 
acquitted, exonerated and released, and for eve^r discharged or 
otherwise by the said John Thomas, his heirs, executors or ad- 
ministrators, saved, protected, kept harmless and indemnified, of, 
from and against all and all manner of former and other gifts, 
grants, bargains, sales, jointures, dowers, mortgages, uses, trusts, 
wills, entails, legacies, rent charges, rent seek, and arrears of 
rent, fines, issues, amercements, statutes, recognizances, judg- 
ments, executions, ext;,ents, seizures, sequestrations, and all other 
estates, titles, interests, troubles, charges, debts and incum- 
brances whatsoever ; And moreover, that if default be made in 
payment of the said sum of 1000/. or the interest thereof, or any 
part thereof respectively, contrary to the aforesaid proviso or con- 
dition for payment of the same, and the true intent and meaning 
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of these presents, Then and in such case he the said John Thomas 
and his heirs, and all and every other person and persons whom- 
soever, having or lawfully or equitably claiming, or who shall or 
may lawfp’lyor equitably claim any estate, right, title, or interest 
of, in, or to the said messuage or tenement, lands, hereditaments 
and premises, hereby granted aiid released, or intended so to be, 
with their appurtenances or any of them, or any part or parts 
thereof, shall and will from time to time and at all times here- 
after, at the request of the said Edward Sikes, his heirs and 
assigns, but at the expense of the said Edward Sikes, his heirs, 
executors, administrators, or assigns, make, do, and execute, or 
cause to be made, done, or executed, all and every such further 
and other lawful and reasonable acts, deeds, matters, things, con- 
veyances and assurances in the law whatsoever, for the further, 
better, more perfectly, and absolutely granting, conveying, and 
assuring of the same liereditaments and premises, hereby granted 
and released or intended so to be, with their appurtenances, unto 
and to the use of the said Edward Hikes, his heirs and assigns, 
in manner aforesaid, and according to the true intent and meaning 
of these presents, as by the said Edward Sikes, his heirs and 
assigns, or by his or their counsel in the law, shall be reasonably 
devised, advised, and required; Provided always, and it is ProvUothat 
hereby agreed and declared between and by the parties to these 
presents, and the true intent and meaning of the parties further miirt«agor 
is, that until default shall be made in payment of the said sum of 
1 000/. or the intqi|est thereof, or any part thereof respectively, 
contrary to the said proviso or agreement for payment of the 
same, and the true intent and meaning of these presents, it shall 
and may be lawful to and for the said John Thomas, his heirs and 
assigns, peaceably and quietly to have, hold, occupy, possess and 
enjoy the said messuage or tenement, lands, hereditaments and 
premises, hereby granted and released, or intended so to be, with 
their appurtenances, and receive and take the rents, issues and 
profits thereof, to and for his and their own use, without any let, 
suit, trouble, interruption or disturbance whatsoever of, from or 
by the said Edward Sikes, his heirs, executors, administrators, 
and assigns, or of, from or by any other person or persons whom- 
soever, lawfully or equitably claiming or to claim, by from or 
under, or in trust for him, them or any of them. In witness, &c. coucimion. 
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AN OBLIGATION OR BOND, WITH CONDITION FOR 
THE PAYMENT OF MONEY. 


Know all Men by these presents, That I Abel Smith, 
of , in the county of» , gentleman, 

am held and firmly bound to Robert Thompson, of 
, esquire, in the sum of one thousand pounds 
of lawful money of Great Britain, to be paid the said 
Robert Thomjison or to his certain attorney, his execu- 
tors, administrators or assigns, for which ])ayment to 
be well and truly made I bind myself, my heirs, execu- 
tors and administrators, and every of them, firmly by 
these presents, sealed with my seal. Dated this twenty- 
second day of March in the year of our Lord, 1840. 

The CONDITION of the above written bond or obligation is 
such, That if the above bounden Abel Smith, his heirs, executors 
or administrators, should well and truly pay or cause to be paid 
unto the said Robert 'I'hompson, his executors, administrators or 
assigns, the full sum of five hundred pounds of lawful money of 
Great Britain with interest for the same after the rate of five 
pounds for one hundred pounds by liie year, upon the twenty- 
second day of September now next ensuing, without any deduc- 
tion or abatement whatsoever, then the above written bond or 
obligation shall be void and of no effect, or otherwise shall be and 
remain in full force and virtue, , 

Sealed and delivered (being 'i 
first duly stamped) in the Abel Smith. 

presence of ) 
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No. V. 

DEED FOR BARRING AN ENTAIL, UNDER THE 
STATUTE 3 4 WILI.. IV., c. 74. 


This indenture, made the first day of March, 1840, Piemiscs. 
Between John Smilli, of , of the first part ; Abed 

Smith, of , of the second part; and Ro1)ert Thompson, Pautps. 

of , of the third ])ait: WfiKUEAS William Smith l)eing ui-niai of 

at the time of makinj;^’ Ins will hereinafter recited, and theiicefortli 
to the time of his decease, seised of or otherwise well entitled in seism of 
fee simple in possession to the messunges or tenements, lands and sniniUiUhci, 
hereditaments hereinafter described, and intended to be hereby 
released, with their appurtenances, did, in such manner as the andofius 
law reepures for rendciing valid devises of frceliohl estates, duly 
sign and publish In^s last will and testament in writing, bearing 
date on or about xhe first day of May, 179Q, And thereby, wimrohv hf* 
amongst other things, gave and devised the same hereditaments 
and premises hereinafter descri])ed unto his son the said John 
Smith and his assigns, for and during the term of his natural life, totiustees to 
with a limitation To the use of A. B. and C. D., and their heirs, !!rsnmdsoii 
during the life of the said Abel Smith, Upon trust to preserve the 
contingent remainders, with a limitation To the use of the said lemamders 
Abel Smith in tail, with divers remainders over : And whereas 
the said William Smith departed this life on or about the fourth i'ani snutii 
day of May, 1790, without having altered or revoked his said Tdkinl'h'is' 
will, which was duly proved by the executors therein named in 
the Ecclesiastical Court of the Archbishop of Canterbury : And wiii. 
WHEREAS the said John Smith and Abel Smith are desirous of to bai 
barring the estate tail of the said Abel Smith in the said heredita- 
ments and premises, and of limiting the same hereditaments and nmes. 
premises to the uses and in the manner hereinafter mentioned: 

Now THIS Indenture witnesseth, that in order to bar and witn<»88ing 
destroy as well the estate tail of the said Abel Smith in the 
hereditaments and premises hereby releared, or intended so to be, the estatp tail 
as all other estates, rights, titles, interests and powers to take premises, 
effect after the determination or in defeasance of such estate tail, 
and for disposing of the same hereditaments and premises to the 
uses and in manner hereinafter mentioned ; And in consideration 
of the sum of ten shillings by the said Robert Thompson to each deiauou 
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of them the said John Smith and Abel Smith paid at or before 
the sealing and delivery of these presents, (the receipt whereof is 
tenant in tail hereby acknowledged,) They the said Abel Smith and also the 
and protectoi Smith, as protector of the settlement under the herein- 

before recited will, Have and each of them Ualh granted, bar- 
gained, sold, released and confirmed. And by these presents Do 
and each of them Doth grant, bargain, sell, release and confirm 
unto the said Robert Thompson (in his actual, &c.) {reference to 
lease for a year, see ante p. viii,) and his heirs. All that 
messuage or tenement hereditaments and premises, situate and 
lying in the parish of, &c. in the county of &c. ; Together with 
all and singular commons, ways, water-courses, liberties, pri- 
viligcs, easements, profits, emoluments, &c. &c. {see ante, p. 
V,) thereunto belonging ; And the reversion and reversions, re- 
mainder and remainders, yearly and other rents, issues, profits, 
&C.&C.; And all the estate, &c. (see ante, p. i,)To have and 
TO HOLD the said messuages, tenements, lands or hereditaments, 
and all and singular other the premises hereby granted and re- 
leased, or intended so to be, and every part and parcel thereof, 
with their and every of their appurtenances. Unto the said 
Robert Thompson, his, heirs and assigns, free and discharged of 
and from the said estate tail, and all estates, rights, titles, in- 
to the ii»e of terests and powers to take affect after the determination or in 
a« protSr* defeasance of the said estate tail. But nevertheless To the use of 
ai^ tenant in such person or persons, for such estate or estates, with such 
point',''**' *** powers or limitations over, upon, and for such trusts, intents, and 
purposes, charged or chargeable with such sufii or sums of money 
annual or in gross, and with, under, and subject to such powers, 
conditions, limitations, declarations, and agreements as they the 
said John Smith and Abel Smith shall by any deed or deeds, 
instrument or instruments in writing, with or without power of 
revocation and new apppointment, to be by both of them sealed 
of appotm*"" delivered in the presence of and attested by two or more 
nient; Credible witnesses, from time to time or at any time direct or ap- 
proteefor'for^ default of such joint direction and appointment, 

life, durint! and so’far as the same, if incomplete, shall not extend. To the use 
ofMm"e'if"and of the said John Smith and his assigns during the joint lives of 
and "if 'tenant Smith and Abel Smith; And in case the said 

in tail tbouid Abel Smith should survive the said John Smith, then from and 
to7he*u8e of the decease of the said John Smith so dying in the lifetime 
tenant in tail of the said Abel Smith, To the use of the said Abel Smith and his 
'biiMf' tenant heirs and assigns for ever : But in case the said Abel Smith should 
(Ue'drst''"*"'*' ^op^tt this life in the lifetime of the said John Smith, then im- 
10 the use of mediately from and after the decease of the said Abel Smith so 
fee!""" ^^0 lifetime of the said John Smith, To the use of the said 
John Smith, his heirs and assigns for ever. In witness, &c. 


paiceli. 


Habendum 


unto Robert 
Thompson, 
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Attainted person, 323 

as to dower of 

widow of, 145 

as to descents 

tIirou!L''h, 282 

cannot convey, 

323 

may purchase, 

323 

Attornment, / I 
Overturn, 450 
Auter droit ^ 190 
Auter viL\ tenant pni\ 134 

13. 

Bailiwick, 37 
Bailment, 427, 484 
Bankrupt, 473 

memlxu's of j)arliament 

beeomin;^*, 513 
Bankruptcy, 315 

hat of, 514, 515 

forfeiture bv, 315, 

310 

Bar of dow('i% 152 
Bargain and sale, 302 

of lands, 302 

eh’ect of, hy 

particular tenant, 304 

natun? and ob- 

je(*ts of, 302 
Baronies, 02, 90, 91 
Base fees, 123 

seJfviees, 00 

tenants, 164 

Bastard, 191 

what limitation to, is 

good, 191 

incapable of being heir, 

275, 270 

who are, 275 

eigne and midicr pumie, 

276 

what heirs has, 270 ^ 

administration to, 543 

Bill for patents, 371 
... of ex(‘hangc, 600 
Bissextile year, 156 
Black mail, 42 
Blanch farms, 42 
Blanch holding, 42 


Blood, proximity and dignity of, 
258 

extinction of, 272 

deficiency of, 272 

, corruption of, where it 

exists, 279 

, inheritable, 272 

of the first purchaser, 243 

, whole and half blood, 250 

Bonn notnbiliay 547 
Bond of resignation, 310 
.... )non(‘y, 305 
. . . ., ulieii void, 305, 300 

.... tenants, 104 
Book bind, 90 
Borough, 82 

, English, 83 

Borrowing, 485 
Bot(‘s, 34 
Bottomry, 489 
Brf via (cstata, 340 
Brotlier, 249 

, descent from, 249, 250 

Bnrgag(‘ tenure, 82 
Burial charges, 545 

C, 

Cancelling deeds, 311 

wills, 539 

(kmons of inli(‘ritanc(‘, 231 
Capacity to pnreliasc^ or (*onvt‘V'^ 
323 

Cnpitn^ distribution per, 557 

sn<*eessioTi per, 241 

C(fjHt(\ tenants in, 00 
Captives, 434 
Captures at sea, 433 
(ku't-bote, 34 

Certificate of [)ankrnpt, 518 
Ccnitio honor urn y 519 
Ceatul ipie trust, 494 

vie, 130 

nst% 1 07 • 
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Chose in action, 428 
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possession, 421 
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writs, 371 
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pasture, 31 

piscary, 33 
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recovery, 38 1 

right of, 31 
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sonal, 430 
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without stint, 33 

Communion of goods, 3 
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Composition real for tithes, 26 
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Conclusion of deeds, 338 
Concord in a fine, 375 
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, breach of, 310 

estates on, 169 

2 
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law, 171, 172 
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quent, 171 
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lineal, 226 
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330, 476 
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uses, 1 13 
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Cornage tenure by, 73 
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Delivery of a deed, 339 
Demesne lands, 90 
Denizen, 277 

as to children of, inhe- 
riting, 277 
Derelict lands, 290 
Dereliction of property, 9 
Derivative conveyances, 358 
Descent, definition of, 224 

, when lieir takes bv, 223 — 

266 

title by, 224 

, recent alterations in the 

law of, 224, 236 

canons or rules of, 231 

exemplications of, 260 — 

266 

to what estates, new 

rules extend,, 261 
tlirough attainted per- 
son, 281, 282 

of estates gained by pre- 
scription, 293 

admittance to copyholds 

on, 399 

Determinable freehold, 134 
Determination of will, 161 
Devastation, 545 
Devise, 401 

executory, l94 — 196 

to heir of testator, when 

he takes by descent, 224 

alienation by, 401 — 411 

projected alteration in tlie 

law as to, 401 

by common law, 402 

of uses, 402, 403 

to corporatioii s, 403 

how construed, 413 — 416 

Devisee, liable to debts of devisor, 
410 

remedies against, 4 1 0 

Dignities, 36 

Disabling statutes of leases, 353 
Disclaimer of tenure, 305 
Discontinuance, 304 
Discovery by bankrupt, 617, 618 
Disparagement, 70 
Dispensation from the king, 69 
Dissection, 461 
Disseisin, 218 

definition of, 218 

as to fee acquired by, 

under feoffment, 349 

warranty commencing 

bv, 335 

Distress, 41, 484 



INDJCX. 


XIX 


Distribution of intestate’s effects, 
553 

Disturber, 307 

Dividend of bankrupt’s effects, 
5 ? 

Divine right of tithes, 23 

service, tenure by, 104 

Do ut des^ 475 

facias^ 4/5 

Docquct of judgment, 548 
Domesday book, 49, 99 
Dominion, I 

Domitce naturae ^ animals, 421 
Donatio mortis causa, 65 1 
Donative advowsons, 20 
Doncy grant et render fine, sm\ 
377 

Donis, statute de, 126 
Double fine, 377 
Dower, 143 

ad ostium ecelesire, 148 

who may be tenant in, 143 

of what, exists, 144 — 147 

the manner in which a 

widow is endowed, 148 

how, may be barred, 152 

uses to bar, 152, 153 

wife of felon when en- 
titled to, 145 
, . . . , assignment of, 150 

by common law, 150 

cuvstom, 148 

de la plus belle, 148 

ex assensn pat r is, 148 

Draught for money, 501 
Dramatic property, 439 
Droit droit, 222 

Durante ahsentio, administration, 
541 

minore eetate, adminis- 
tration, 541 
Duress, 323 

hoyr far persons under, 

may purchase or convey, 323 

E. 

Earnest, 479 
E legit, 181 
Elopement, 144 
Emblements, 136, 160, 436 
Enabling statute of leases, 362 
Enclosure, 33 
Enemies’ goods, 433 
Enfranchisement of copyholds, 1 66 
Enlarger, V estate^ 368 
Ensient, 190 
Entails, 125 


Entry on lands, 344 
Entireties, tenants by, 204 
Equity of rcilemption, 177 
114 

doctrine of, as to uses and 

trusts, 115, 116 
Escheat, 10, 72, 89, 271. 281 

definition of, 281 

foundation of, 72, 73, 

272,273 

distinction batwoen, and 

forfeiture, 2/9 
Escrow, 340 
Escuage, 73 
Estate in lands, 1 17 
Esto[)pel, 329 

doctrine of, 329 

Estovers, common of, 33 
Estrays, 14 

Examination of bankrupt, 516 
Exchange, hill of, 500 

deed of, 356 

of goods and cliuttels, 

478 

lands, 356 

Executed contract, 476 

estate, 183 

fine, 378 

remainder, 189 

Execution of devises, 404 

uses, 1 1 1 

Executor, 540 

de son tart, 644 

of executor, 643 

his own wrongs 544 

Executory contract, 475 

devise, 113, 194 

estate, 183 

remainder, 189 

Exemptions from tithes, 26 
Expectancy, estates in, 183 
Express condition, 171 

contract, 475 

warranty, 336 

Extinguishment of eata4;es, 369 

R 

Facto ut des, 476 

facias, 476 

Farm, 350 

Fe^ty, oath of, 45, 63, 86 
Fee, 45, 118, 119 

, definition of, 1 18 

. . . base, 123 

conditional, 124 

.... tail, 126 
.... after a fee, 1 13 
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Fee farm rent, 43 
.... simple, J 18 

words necessary to 

tlie grant of, 121 
Felo ae se^ 635 
Felon, 533 
Felony, 314 
Female, 236 

male line preferred to, 236 

line inherits together, 238 

Feme covert^ 325 
how far, may pur- 
chase or convey, 325, 326 
Feudal tenures, 44, 457, 463 

when received in 

England, 47 
Feoffment, 342 

effect of, by particular 

tenant, 304 

nature and objects of, 

342—350 

when used in practice, 

349 

to uses to bar dower, i 

Feormy 360 

Ftsre naturce animals, 421 
Feud, 44 
Feudatory, 53 
Feudum antiquumy 23&, 244 

apertumy 272 

honorariumy 56, 238 

impropriurHy 57 

individuumy 238 

> maternuniy 235, 269 

novum y 235 y 244 

held at antiquumy 

235, 244 ' 

paternumy 269 

propriuniy 57 

Fiat of bankruptcy, 514, 515 
Fidei commissumy 106 
Fiefy 45 

. . . d^hauberty 62 
Filial portion, 559 
Finding of things personal, 8, 9 
Fine, effect of, by particular te- 
nant, 304 

. . . nature of, 373 
. . . effect of, 379 
. . . ., deed to lead or declare uses 
of, 387, 388 

. , . as to amendment of, 388 
.... abolished, 389, 390 
. . . ., assurances substituted for, 
390 

.... for alienation, 71, 89 
. , . (endowment, 150 
. . . . in coi)yhold, 98 


Fine of lands, 132, 373 

executed, 378 

. . . reversal of, when levied, of 
copyholds, 394 

. . . ., mr done grant et render y 377 
.... sur cognizance de droit come 
ceOy ^c , 376 

.... sur cognizance de droit taU'^ 
turn, 377 

concessity 377 

Fire-bote, 34 
First-fruits, 66 
Fishery, common of, 33 

free, 38 

several, 39 

Foenus nauticum, 490 
Folk land, 90, 92 
Foot of a fine, 376 
Foreclosure, 177 
Foreign bill of excliange, 501 
Forest, 14, 38, 448 

laws, 448 

Forestaller, disseisin by, 190, 19 
Forfeiture, 170, 297 

of estates, 170 

distinction between, anti 

escheat, 279 

, of title by, 297 — 318 

definition of, 297 

of copyholds, 314 

goods and chattels, 

462 

lands, 297 

Franchises, 36 
Frankalmoign y 103 
Frank fee, 395 

marriage, 129 

tenement, 61, 118 

tenure, 61 

Frater consanguineus, 256 
.... uterinuSy 256 
Fraud, 473 

Frauds and pcrjiiriesj, statute of, 
116, 180, 270, 286, 331,339, 
367, 388, 404, 480, 500, 537, 
538, 553 

Fraudulent deeds, 330 

devises, 410 

Fraunke fermCy 80 
Free-bench, 147 
.... fishery, 38, 449 
.... services, 60 
.... socage, 79 
.... warren, 38, 449 
Freehold, 117, 118 

leases, 134, 350 

Funeral expeiices, 545 
FuturOy freehobl in, 159, 185 
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G. 

Gai^e, CvStates in, 176 
Gainc, 14,426, 435, 443 
. . . s. of, 452 
Gavelkind, 84 
General legacy, 550 

occupancy, 287 

...... tail, 127 

Gift of chattels personal, 472 

real, 472 

lands and tenements, 34,0 

Good consideration, 330 
(jrand serjeuiity, 73 
(Trants, 0 

of cliattels personal. 472 

real, 472 

lands and tenements, • 

350 

the king, 371 

Great seal of the king, 371 
<yross, advowson in, 20 

common in, 32 

villein in, 03 

fjiiardian in chivalry, 67 
socage, 88 

U. 

Habendum of a deed, 332 
Habitation, prcjperty. in, 4 
Half blood, 250 

when excluded, 250 — 

257 

hi a:r€dtt(ts Jacens, 287 
Hand sale, 480 
Hay bote, 34 
Hedge bote, 34 
Heir, 226 

apparent and presumptive, 

231 

.... looms, 459 

. . . when takes by purchase, and 
when by descent, 224 
. . , how, collateral, is traced, 250 

how search must be made 

for, 260—266 

. . . who is, and who is not, 272 — 
284 

.... eflect of escheat, 281, 282. 

.... when bound by a covenant, 
338 

bond, 365 

Hereditaments, J5 

corporeal, 16 

incorporeal, 18 

Heritable jurisflictioiis, 76 
Hmots, 9/ , 472 
Highways, 34 


Hiring, 4S5 
Holding over, 167 
Homage 63 

(luncestrely 334 

of a court baron, 91 

Honorary feuds, 56, 238 
Honour, 91 

seignory, 91 

Horses, sale of, 483 
Hotchpot, 213, 556, 558 
House bote, 34 
Hypotheca^ 160 

I. 

Idiot, 323 

cannot marry, 145 

. i . . . . h(jw far, may convey or 
’ })urchasc, 323, 324 

us to husband being, 326 

Ille gal condition, 1 73 
Immediate descent, 249 

states of the empire, 59 

Im])ea(*hment of waste, 312 
Implication, 4 14 
Implied condition, 169 

contract, 475 

warranty, 334 

Impossible < mdition, 174 
hnpolent 'icEy property ratione, 426 
Imprisonment for debt act, 318, 
513 

Improper fends, 57 
Im orporeal hereditaments, 18 
Incumbrances, covenant against, 
iii, vi, X ^ 

Indentures, 329 

of a fine, 376 

Indorsement of !>ills and notes, 
502 

Induction to a l)enefice, 345 
Indystriam, property 423 
Inlant, 323, 491, 533 

how far may convey or 

purchase, 323, 324 
Infeodatioiis of tithes, 25 
Informer, common, 470 
Inheritable blood, 272 
Inheritance, 10^ 224 

canons of, 231 

estates of, 118 

Initiate tenant by curtesy, 14 1 
Inland bill of exchange, 601 
Inofficious testament, 540 
Inqurntw post mortem^ 68 
Insolvency, 318, 525 

act of, 520 

Insolvent debtors, 318, 520, 525 
Installment, 345 



XcKll 


INOKX. 


Institution to a benefice, 5 1 
Insurance, 491 
Inter esae terminiy 160, 346 
Interest of money, 486 

on bankrupt’s debts, 524 

lejg’acies, 561 

or no interest, insurance^ 

491, 492, 493 

Interlineation in a deed, 341 
Intestacy, 530 

Inventory of deceased’s effects, 
547 

Investiture, 232 

^ . of benefices, 2 1 

feuds, 53 

lands, 344 

Island, 290 

, case of, rising, 290 

J. 

Joint tenancy in lands, 201 

tiling's personal, 

430 

tenant, kin^ cannot be, 441 

Jointure, 152 
Judg-inent, 468 

property by, 468 

Jure divino, right to the tithes, 23 
Jus accresendi^ 207 

ad rem, 344 

.... duplicntum, 222 
. . . ,Jidiiciariumy 107 
... .in re, 344 
.... Ijeglthmmy 1 07 
. . . precarium, 107 ^ 

K. 

Kindred, how numerous, 228 
Kings’ grants, 371 
King, his seals, 371, 372 

silver, 375 

Knight’s fee, 62 
Knig-ht service, 62 
Knighthood, 62, 76 

L. 

Labour, foundation of property, 4 
Lands, 15, 16 

property in, 7 

Landlords, 167 * 

i, remedies of, 1 67 

Lapse, 305—307 
Lapsed legacy, 660 
Law, feodal, 44 
Leap year, 156 
Leivse, 360 

and release, 304, 363 


Lease of lunatic, infants, and 
other persons under disability, 
323, 324 

for what term, may be 

made, 351 

restraining and enabling 

statues as to, 351 — 356 

college, as to, 354, 355 

and release, iv, v 

Lectures protected, 439 
Legacies, 549 

Legal estates for life, 138, 140, 
143 

Leiullng-, 486 
Lessees, 137 

of tenants for life, 137 

Letters patent, 371 
Liberties or fninchises, 36 
Licence of alienation, 7- 

mortmain, 298 

to agree in a line, 375 

Licentia concordandiy 375 

Life, estate for, 134 

annuities, 493 

Light, 13 

Limitation of estate, 172 

rights to lands, 220 

bv prescription, 293 

,172 

words of, 268 

Limited administration, 544 

fee, 123 

property, 422 

Lineal consanguinity, 226 

descent, 233 

warranty, 335 

Literary property, 437 
Livery in chivalry, 69 

deed, 347 

law, 349 

of seisin, 343 

London, customs of, 557 
Lord and vassal, 53^ 

feodal, 63 

Lunatics, 324 

M. 

Male preferred to female in <les- 
cents, 236 

stock preferred to female, 

258 

eldest, inherits, 238 

Manhood, 53 

Manumission of villeins, 94, 372 

Manors, 19 

Maritagxum, 69 

Maritare, 71 

Market overt, 481 
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Marriage, in chivalry, 69 

* . . . . socage, 89 

^ , property by, 4G4 

>. .settlement, 388 

, its antiqui- 
ty, 153 

Mediate states, of the empire, 59 
Merchetdy 83 
Mere right, 220 

not assignable, 322 

Merger, 199 

doctrine of, 199 

M esne lords, 59 

Metaphysics, their effects upon 
law and theology, 58 
Migration, 6 
Military feuds, 57 
Minstrels, 97 
Mis- user, 169 
Mitter le droit, 359 

I’estate, 358 

Mixed tithes, 22 
Modus, 29 

deciinandi, 29 

Monsters, 274 
Month, 157 

lunar and calendar, 1 57 

Monuments, 460, 461 
Mortgage, 175 

in fee, viii 

Mortmain, 298 

history of the statutes 

of 298—303 

Mortuo vadio^ estate in, 1 75 
Mortuaries, 457 
Moveables, 417 

pro})erty in, 4 

MuUer puisne, 27 G 
Muta canum, 459 

N. 

Nativi, 94 
Natural life, 136 
Naturalizati&n, 278 
Neife, 94 

Next of kin, 247, 248 

Non compos mentis^ 534 

.... decirnando, prescription 28 

.... obstante, 302 

.... claim in fines, 378 

.... residence, 355 

of clergy, 366 

user, 169 

Note of a fine, 375 

hand, 501 

Notice to quit, 167 
Nudum pactum, 477 
Nuncupative wills, 636, 537 


O. 

Obligation or bond, 365, xii 
Occupancy, 3, 7, 286, 432 

title by, 286—291. 

definition of, 286 

, common, 2'^7 

, special, 287 

Odhal right, 45 
Offices, 35 

, how, may be forfeitei?, 

169, 170 

Original conveyances, 342 

of a deed, 330 

Orphanage, 559 
Ostium ecclesiee^ dower ad, 148 
Overt, market, 481 
Ousterlemain, 68 
Ownership, 289 

actual and potential, 

289 

P. 

Pah, matter in, 328 

Paper-credit, 500 

Papists, incapacities of, 285 

Paramount, lord, 59, 91 

Paraphernalia^ 467 

Paravail, tenant, 60 

Parcels in a conveyance, i, iv, v. 

Parceners, 210 

Pares curtis, 54 

Park, 37, 448 

Parol (‘onveyances, 331 

Particular estate. 185 

teniants, alieimthm hy,. 

303 

Parties to a deed, 332 

fine, 379 

Partition, 212 

deed of, 357 

writ of, 212 

by joint-tenants, &c. 

208—210 
Pasture, 31 

common of, 31 

Patents, 371 
Patent-rolls, 371 

writs, 371 

Patronage, 19 
Pawns, 484 

Payment of deceased’s debts, 648 
Payments by or to bankrupts, 522 
Pecuniary legacies, 550 
Pendente Ute, administration, 541 
Pension, ecclesiastical, 40 
Per my et per tout, seisin, 204, 205 
Permissive waste, 310 
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Poriianry of profits, 183 
Perpetuity^ 11)5 

doetriiie of, 195 

Personal assets, 548 

chattels, 420 

things, 417 

tithes, 22 

Petit-serjeanty, 81 
Petition of bankruptcy, 515 
Pews, 461 
Pignus, 177 

Piscary, coininon of, 33, 39 
Pledge, 484 

estates in, 173 

Plenun\dom'iniumy 345 
Plough-bote, 34 
Policies of insurance, 491 
Poll, deed, 330 
Po]>ular actions, 469 
Possessto Jratris\ 25 1 
Possession, estates in, 183 

naked, 218 

right of, 219 

apparent right of, 2 1 9 

actual right of, 2 1 9 

property in, 421 

Possessory action, 221 
Possibilities not assignable, 322 
Possibility, 191 

, doctrine of, 191 

how, may be con- 
veyed, 322 
Post fine, 375 
Posthumous children, 190 
Power, 114 

use arising under, 114 

revocation of, 114, 365 

Preec 'ipenx common recoveries, 382 

fines* 382 

Precedence, 247 
Precedent conditions, 171 
Predial tithes, 22 
Premises of a deed, 332 
Prerogative copyrights, 443 

court, 54 7 

, property by, 44 I 

Prescription, 291 

de modi) decimandf, 27 

de non decimmdo^ 28 

common by, 32 

, ways, by, 34 

. * . f title by, 292—296 

, limitation of rights 

by, 293 

negative, 294, 11. 

, time of, 29 

Presentation to benefices, 20 
Presentative a^lvowsons, 20 


Presentment of copyhold sur- 
renders, 397 
Presumptive heir, 231 
Price, 478, 486 
Primary conveyances, 342 
Primer fine, 375 

seisin, 66, 88 

Primogeniture, 238, 239 
Priority of debts, 548 
Private act of parliament, 369 
Privies to a fine, 379 
Privilege of parliament, 513 
Privileged villeinage, 98 
PinvUegium, property p ropier ^42G 
Privy jcal, 372 
.... signet, 372 
Probate of will, 546 
Proclamations of a fine, 376 
Promissory note, 501 
Pro]>er feuds. 57 
Pro])erty, 1, 2 

right of, 220 

howlostor acipiircd, 121 

Protest of bills and notes, 602 — 504 
Protector of settlement, 389 
Pur (inter vie tenant, 134 
Purcliase, 267 

legal definition of, 267 

examples of, 267 

when heir lake l)y, 224 

words of, 268 

ditf’erence between es- 
tates by, and by descent, 269 

what includes, 271 

Purchaser, first, 243 
Pure villenage, 61, 90 

Q. 

Qualification for killing game, 449 
Qualified fees, 123 

property, 422 

Quarantine, 151 

widows, 151 

Quare hipedit, 307 

Que estate^ 293 

Quia emptoresy statute of, 92 

Quiet enjoynmnt, vi 

Quit rents, 42 

R. 

Rack rent, 42 
Rank modus, 28 
Hationabili parte bonorum^ 528 
Rationabilis dos, 149 
Reading of deeds, 339 
Real assets, 270, 336, 365 
.... chattels, 419 
composition for tithes, 26 
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Real things, 16 

property commissioners, 77f 

79, 84, 103, 193 
Reasonable part, 628 
Re-assu» ance, 49 i 
Recitals in a deed, 332 
Reclaimed animals, 423 
Recognizance, 366 

in nature of statute 

staple, 180 

of bail, 427 

Rccompcncc in value, 383 
Record, assurance by matter of, 
369 

debt of, 499 

Recovery, common, 130, 300, 331 

in value, 383 

reversal of, when suffer- 
ed of copvbold, 39-1 

roll, 382 

invention of, 300 

, effe(*t of, by particular 

tenant, 304 

nature of, 381 

, how, was suffered, 382 

etfect of, 384 

deeds t\) lead or declare 

uses of, 387, 388 

, as to amendment of, 388 

abolished, 389, 390 

assurances substituted 

for, 390 

Rt fidendiim of a deed, 333 
Regardant, villeins^ 93 
Registry of deeds, 368 
Relation back in bankruptcy, 522 
Release of lands, 358 
Releases, 358, 359 
Relief, 55, 65, 87 
Remainder, 183 

estate in, 183 

, rules of creating, 187 

, vested or contingent, 

189 

, contingent, 189 — 192 

, what may be granted, 

322 

how conveyed, 364 

cross, where implied, 

414 

in chattels personal, 

430 

of lands, 183 

Rent, 40, 42, 43, 232 

charge, 41, 42 

.... seek, 42 

service, 41, 42 

Renewal, 325 


Renewal of leases, 325 

ecclesiastical, 

365 

Representation in descents, 240 

distribution, 566 

Republication of will, 411, 539 
Repugnant conditions, J 74 
Rere-fiefs, 67 

Residuum of intestate’s cfiects, 
652 

Respondentia, 490 
Restraining statute of leases, 361, 
352 

Resulting use, 1 13 
Retainer of debts, 649 
Reversion, 197 

, estate in, 197, 198 

what may be granted, 

322 

how conveyed, 364 

Revertendi animum, 423 
Revocation of devises, 409 

uses, 1 14, 366 

of will, 539 

Right, close writ of, 100 

of possession, 219 ^ 

})roperty, 220 

what, may be conveyed, 

322 

Rights of things, 1 

S. 

Sale, 9, 478 
Salvage, 490, 493 
Scutage, 74 
Seal, great, 371 

privy, 372 

Sealing of deeds, 339 
Secondary conveyances, 358 

use, 113 

vSeisiu, 232 

for an infant, 146 

....... livery of, 343 

writ of, 382 

sexsbia fult stipitem, 232, 

233 

Separate use, 328, 468 
, as to property con- 
veyed to^ 326, 468 
Seijeahty, grand, 73 

petit, 81 A 

Service, feudal, 54 ™ 

heriot, 464 

Several fishery, 39 
Severalty, 201 

estate in, 201 

Sham process, 514 
Severance of jointure, 208, 209 
4 
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Shelley's c€ise, rule in, 268 
Shifting uses, 113 
ShrouC stealing of, 461 
Signet, privy, ^1 
Signing of deeds, 339 
Sign-manual, 372 
Simony, 308 

what is, and what is not, 

309, 310 

Simple contract, debt by, 498 
Single bond, 365 
Socage, frae and common, 79 
....... villein, 79, 98 

Sokemans, 101 

Soul-scot, 457 

Special administration, 544 

occupant, 287 

property, 422 

tail, 127 

Specialty, debt by, 499 
Specific legacies, 550 
Springing uses, 1 13 
Stamping, necessary to a deed, 
331 

Starrs, 368 
Statutes : — 

9 Hen. 3, c. 3, (Wardship) 68 

C.4, (Waste of ward's 

lands) 313 

c. 7, (Dower) 150 

c. 13, (Darrein pre- 
sentment) 424 

, c. 16, (River) 39, 449 

c. 18, (Preference of 

H. M. among creditors) 529 

c. 27, (Socage, 

knight's service, and petit 
serjeanty) 82 

c, 32, (Alienation of 

lands) 32 J 

c- 36. (Mortmain) 299 

c. 37, (Escuagc) 74 

. . (Carta de foresta) 448 

c. 10, (Carta de fo- 
resta) 448 

c. 75, (Mortmain) 299 

20 Hen. 3, c. 4, (Approvement) 

" 33 

c. 6, (Wardship) 70, 

« 71 

ip Hen. 3, (Statute of the» leap 
year) 156 

52 Hen. 3, c. 23, (Waste) 312 
3 Edw. 1, c. 22, (Wardship) 6/ 

c. 36, (Aid pur faire 

fils chivalier ou a fiUe marier) 
64 


Statutes (continued)^ 

6 Edw. 1, c. 3, (Alienation by 
tenant by the curtesy VQid 
against the heir) 336 

c. 5, (Waste) 312 

c. 7f (Writ of entry 

by heir on alienation of dow- 
er by the widow) 152 

7 Edw. 1, (De religiosis) 300 

12 Edw. 1, (Statutum wallie or 
walliee) 237 

13 Edw. 1, (De mercatoribus) 

180 

c. 7, (Admeasure- 
ment of dower) 151 

, c. 18, (Writs of ele- 

git) 180 

, c. 19, (Ordinary 

chargeable to pay debts as 
executors) 532 

c. 22, (Waste) 206, 

217 

, c. 32, (Mortmain) 

300 


, c. 33, (Mortmain) 

300 


c. 34, (Elopement) 

144 

18 Edw. 1, c. 1, (Alienation)321 

stat. 4, (Modus le- 

vandi fines) 374, 375 

(Quia emptores) 72, 

92, 105, 126, 151 181, 285, 
300 

c. 3, (Quia emptores 

— Mortmain) 300 
25 Edw. 1, c. 5, (Aids) 74 

c. 6, (Aids) 74 

, c. 1, (Conjirmatio 

chartarum) 64 

27 Edw. I,c. 1, (Fines) 376 

stat. 2, (ad quod 

damnum) 301 

28 Edw. 1, c. 1, (X>€ wardis et 
releviis) 87 

34 Edw. 1, stat. 3, (Ad quod 
damnum) 301 

1 Edw. 2, (Stat. de militihus) 69 
12 Edw. 2, St. l,c. 2, (Absence 
of witnesses to deeds) 340 
1 Edw. 3, st. 2, c. 12, (Aliena- 
tion of lands) 321 
1 7 Edw. 2, c. 8, (Presentation) 
306 

c. 26, (Tenures) 92 

1 Edw. 3, st. 2, c. 12, (Fine on 
alienation of lands held of 
H. M.) 72 
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Statutes (continuefi), 

18 Edw. 3,. St. 3, c. 3, (Mort- 
main) 302 

25 Ed^. 3, 8t. 2, (Aliens) 277 

st. 5, c. 2 (Treason) 

280 

c. 6, (Execu- 
tors of executors) 543 

c. II, (Aid to 

* make H. M.’s son knii(ht, or 
to marry his daughter) 65 
27 Edw. 3, c. 9, (Statute sta- 
ple) 180, 321 

31 Edw. 3, c. 11, (Administra- 
tion) 532 

34 Edw. 3, c. 15, (Tenures) 92 

c. 16, (Fines) 378 

50 Edw. 3, c. 6, d^raudulent 
assurances) 107,111 

1 Ric. 2, c. 9, (Feoffment of 
lands for maintenance) 107, 

111 

2 Ric. 2, sess. 2, c. 3, (Fraudu- 
lent deeds of debtors) 111 

15 Ric. 2, c. 5, (Mortmain) 107, 
301 

I Hen. 4, c. 6, (King’s grant) 
373 

4 Hen. 4, c. 7, (Fraudulent 
feoffments) 111 

5 Hen 4, c*. 14, (Fines) 376 

II Hen. 6, c. 3, (Fraudulent 
feoffments) 111 

c. 5, (Waste) 1 1 I 

1 Ric. 3, c. 1, (Against privy 
feoffment) 109, 111 

c. 5, (Feoffments) 11 1 

c. 7,^(Fines) 376 

I Hen. 7, c. I, (^Formedon) 111 

3 Hen. 7. <'• 4, (Fraudulent 
deeds of gift) 473 

4 Hen. 7, c. 1 7, (Wardship) 1 1 1 
» c. 20, (Collusions and 

feigned actions) 469 

c. 24, (Fines) 132, 

376, 378 

7 Hen. 7, c. 3, (Privilege) 321 

II Hen. 7, c. 20, (Recovery) 
131, 336, 379, 386 

19 Hen. 7, c. 15, (Execution 
against feoffees to uses) 1 1 1 
3 Hen. 8, c. 4 (Protections) 
321 

7 Hen. 8, c. 4, (Avowries) 131 
21 Hen. 8, e. 6, (Fees on pro- 
bates of wills) 532, 547 ^ 

, c. 6, (Mortuaries) 

2q 


Statutes {continued)^ 

21 Hen. 8, c. 15, (Termors fal- 
sifying recoveries by lessors) 
158 

23 Hen 8, c. 6, amended by 8 
Geo. 1, c. 25, (Statute staple) 
367 

c. 6, (Statute staple) 

180, 321 

c. 10 (Mortmain) 301 

26 Hen. 8, c. 13, (Treason) 132 

c. 15 (Archdeaconry 

of Riclnnond) 532 

27 Hen. 8, c. 10, (Uses) HI, 
152, 202, 403 

,c. 10, (Jointure) 152 

c. 1(), (Enrolment) 

363 

28 Hen, 8, c. 11, (Restitution 
of first-fruits) 137 

31 Hen. 8, c. 1, (Partition) 208, 
358 

(Writs of par- 
tition) 208 

c. 3, (Changing the 

custom of gavelkind), 85 

13. (Dissolution of 

monasteries) 29 

32 Hen. 8, c. 1, (Will of lands) 
403 

c. 2, (Limitations) 

293 

c. 16, (Aliens) 327 

c. 28, (Leases) 132, 

352 

c. 29, (Customary 

lands) 84 

, c. 32 (Partition) 208, 

358 

c. 36, (Fines) 132, 

378 

, c. 34, (Grantees of 

reversion) 172 

c. 37, (Recovery of 

- arrears of rent by executors) 
466 

c, 46, (Court of H. 

M.^s Wards) 68 

33 Hen. 8, c. 39, (Forms of 
obligations to H. M.) 133 

34 Hen. 8, c. 4, (Bankrupts) 

• 507, 509 ^ 

c. 6, (Wills) 403 

34 & 35 Hen. 8, c. 5, (WilH) 

534 

34 & 35 Hen. 8, c. 20, (Reco- 
very) 131, 132, 134, 386 
37 Hen. 8, c. 9, (Usury) 496 

2 


459 
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Statutes (continued). Statutes (continued)^ 


1 Edw. 6, c. 12, (Dower) 145, 
281 

5 & 6 Edw. 6, c. 11, (Dower) 
146, 281 

: c. 16, (Offices) 

36 

1 & 2 P. & M. c. 8, (Mortmain) 
302 

2 P. & M. c. 7, (Ag’ainst buy- 
ing- stolen horses) 483 

1 Eliz. r. 19, (Leases) 353 

6 Eliz. c. 4, (Apprentices) 452 

c. 11, (eliiipiiig-, &c, 

coin) 145 

13 Eliz. c. 6, (Fraudulent deeds 
&c.) 330,4/3 

c. 7, (Bankrupts) 316, 

509 

c. 8, (Usury, rate of in- 
terest) 330, 496 

c. 10, (Ecclesiastical 

persons) 29, 353 

c. 10, (Leases) 353 

c. 20, (Leases) 355 

14 Eliz. c. 8, (Recovery) 13, 
386 

c. (Leases), 353, 

355 

c. 14, (Leases) 353 

18 Eliz. c. 1, (Coin impairing-) 
145 

....... c. 6, (Leases) 354 

c. 11, (Leases) 353, 355 
23 Eliz. c. 3, (Fines) 376 
27 Eliz. c. 4, (Fraudulent con- 
veyances) 330 
31 Eliz, c, 2, (Fines) 376 

e. 6, (Simony) 308 

c. 12, (Buying- stolen 

horses) 483 

43 Eliz. c. 4, (Devise) 133 

c. 8, (Intestate’s goods) 

544 

c. 9, (Leases) 355 

c. 29, (Leases) 353 

1 Jac. 1, c. 3, (Leases) 353 

c. 15, (Bankrupt) 506 

c. 27j (Came) 450 

7 dac 1, c. II, (Game) 450 
21 Jac. 1, c. 2, (Patents) 440 

c. 17, (Usury or rate 

of interest) 496 

c. 19, (Bankrupt) 

133, 385, 609, 61 7 
16 Car. 1, c. 20, (Knighthood) 
69 

12 Car. 2, c. 13, (Usury) 496 


12 Car. 2, c. 24, (Abolition of 
Feudal tenures), 77> 78, 81, 
88, 321 

17 Car. 2, c 3, (Mortmain) 302 
22 & 23 Car. 2, c. 10, (Statute 
of distributions), 546, 553 

c. 25 (Game) 

450 

29 Car. 2, c. 3, (Recognizances)^ 
367 

(Special occu- 
pant) 287, 270 

,(Frauds)lI6,180, 

331. 339, 358,407,467,479, 
480, 500, 537, 638 

, c, 30, (Distributions) 

553 • 

30 Car. 2, st. 1, c. 3, (Burying 
in woollen) 548 

LJac. 2, (*. 17^ (Intestate’s es- 
tates) 553, 558 

1 W. & M. St. 2, c. 2, (Mort- 
main) 302 

c. 16, (Sbnonv) 308 

3 & 4 W. & M. c. 14, (Wills) 

270, 410 

4 & 5 W. M. c. 2, (Wills of 
personalty) 530 

c. 16, (Mort- ' 

gages) 177 

c. 20, (Judg- 
ments) 548 

c. 24, (Jurors) 

100 

7 & 8 W. 3; c. 37> (Mortmain) 
302 

c. 33, (Wills of 

personalty) 530, 557 

8 a 9 W. 3, c. 26, (Coin) 145 

9 & 10 W, 3, c. 17, (Bills of 
exchange) 501 

10 & 11 W. 3, c. 16 (Posthu- 
mous children) 190 

11 & 12 W, 3, c. 2, (Limitation 
of the erowu) 256 

c. 4, (Disabling 

Papists from inheriting) 285 
c, 6, (Aliens) 

279 

2 & 3 Ann. c. 4, (Registering of 
deeds and wills) 368 
c. 5, (Wills of per- 
sonal estate) 530 

c. 11, (Queen 

* Anne’s bounty) 302 

. . * c. 9, (Promissory 

iiotes^ 601, 502 
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Statutes (continued). 

4 & 5 Ann. c. 16, (Nuncupative 
wills) 537 

(Fines) 131^ 

SL i, 337, 380, 388 ^ 

, (Joint-tenants) 

206, 217 

(Bonds) 366 

6 8c 6 Ann. e. 14, ((iiime) 450 

6 Ann. c. 18, (Fraudulent (*on- 
ceulinent of deatlis) 1.98 

c. 31, (Waste) 31 1 

c. 35, (Registry of deeds 

and wills) 368 

7Ann. c. 5,(Naturulization)277 

e. 20, (Registering deeds, 

wills, &c.) 368 

0 . 21, (Treason — for- 
feiture) 284 

c. 25 (Bills of exchange)^ 

501 

8 Ann. c. 14, (Security of rents) 
523 

c, 19, (Copyright of 

books) 439 

9 Ann. c. 10, (Fstablishing Ge- 
neral Post O(fice) 548 

c 23, (Stamp duties) 452 

12 Ann. st. 2, c. 6, (Mortuaries) 
458 

c. 12, (Simonv) 

308 

c. 16, (Mort- 
gages) 496, 497 

I (ieo. 1, st. 2, c. 10, (Dis- 
charging small livings from 
tirst fruits) 306 

c. 19, s. 12, 

(Devise) 408 

7 Geo. 1, c. 3 1 , (BanKnipts) 524 

8 Geo. I, c. 25, (Statute staple) 
180 

9 Geo. 1, c. 29, (Copvholds) 
400 

II Geo. 1, c. 18, (Elections ia 
London) 530 

4 Geo. 2, c. 21, (Naturalization) 
277 


c. 28, (Landlord and 

tenant) 43, 167 

5 Geo. 2, c. 30, s. 20, (Bank- 
rupts) 316, 509, 519, 521 

7 2, c. 20, (Mortgages) 

8 Geo, 2, o. 6, (Registry of 

deeds) 368 * " ^ ^ 


....... 0. 13, (Copyright in 

prints) 439 


XXIX 

Statutes (continued). ^ 

9 Geo. 2, c. 36, (Charitable 
uses) 303, 404 

II Geo. 2, c. 19, (Landlord apd 
tenant) 167, 322 

s. 15, (Lessees 

of tenants for life) 138, 436 
14 Geo. 2, c. 20, (Special oc- 
cupant) 287 

(Recovery) 

131,386 

J5 & 16 Geo. 2, c. 28, (Coin) 
145 

17 Geo, 2, c. 38 (Poor-rates) 
548 

c. 39, (Tre^n) 

284 ^ 

19 Geo. 2, c. 37 (Insurance on 
ships) 490, 493 

20 (jco. 2, c. 43, (Heritable 
jurisdictions iu Scotland) 76 

c. 50, (Tenures) 76 

25 Geo. 2, c. 6, (Legatees) 405 

c. 39, (Inheriting 

lauds by children of alien) 279 

28 Geo. 2, c. 6, (Mortuaries) 4 68 

29 Geo. 2, c. 3(^ amended by 
31 Geo. 2, e. 41, (Inclosiug 
eommon) 39 

32 Geo. 2, c. 14, (Post fines) 
375 

5 Geo. 3, c. 17, (Leases) 288, 
352 

7 Geo. 3, c. 38, (Copyrigdits of 
prints and engravings) 43.9 

10 Geo, 3, c. 42, (Offices) 39 

13 Geo. 3, e. 21, (Naturaliza- 
tion) 277 

14 Geo. 3, c. 48, (Insurances 
oil lives) 492 

c 7B, s. 86, (Waste) 

311 

c. 79, (Interest on 

mortgages) 497 

15 Geo. 3, c. 51, (Bills of ex- 
change) 502 

c. 53, (Copyriglit of 

books — Delivery of books to 
universities) 439 

17 Geo. 3, c. 26, (Life annui- 
ties) 494 

' 17*Geo. 3, c, 30, (Promissory 
notes) 502 

, , . . . . . . c. 37 (Copyrights of 

prints) 439 

18 Geo. 3, c. 60 (Papists)* 285 
38 Geo. 3, c. 71 (Copyrights in 

models and casts of busts)439 
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INDEX* 


Statutes (continaed). 

39 & 40 Geo. 3, c. 88 (Escheat) 
273 

c. 28, (Accu- 
mulation) 196 

c. 99, (Pawn- 
brokers) 484 

41 Geo. 3, c. 109, (Inclosure 
act) 33 

43 Geo. 3, c. 84 (Leases) 355 

c. 137 (Mortmain) 

302 

44 Geo. 3, c. 43 (Deacons* or 
priest’s orders) 307 

45 Geo. 3, c. 101 (Charitable 
Hises) 303 

c. 124 (Bankrupts) 

315 

46 Geo. 3, c. 135, s. 1 (Bank- 
rupts) 316 

47 Geo. 3, ses. 2, c. 24, (Es- 
cheat) 273 

47 Geo. 3, st. 2, c. 74, (Tra- 
ders) 411 

48 Geo. 3, c. 88 (BUls of Ex- 
’ change) 532 

49 Geo. 3, c.£6, (Offices) 36 
49 Goo. 3, 0. 121, s. 2, (Bank- 
rupts) 316 

53 Geo. 3, e. 141 (Life Annui- 
ties) 494 

54 Geo. 3, c. 56 (Copyrights in 
sculpture casts) 439 

c. 96, (Apprentices) 

452 

c. 108, (Burying in 

woollen abolished) 548 
c. 145, (Attainder) 

170 

(Corrup- 
tion of blood) 284 

54 Geo. 3, c. 156, (Copyrights 
of books) 439 

55 Geo. 3, c. 147, (Exchanges) 
357 

,c. 184, (Stamp du- 
ties on deeds) 502 

c. 192, (Disposition 

of copyholds by will) 394, 403, 
406 

66 Geo. 3, c. 138, (Abolishing 
pillory) 617 

67 Geo, 3, c. 99, (Leases) 355 

., s. 32, (Leases) 

354 

59 Geo, 3, c. 94, (Escheat) 273 
1 Geo. 4, c, 87, f'Landlord and 
tenant) 167 


Statutes {continued). 

1 & 2 Geo. 4, c. 23, (Inclosure 
of common) 33 

c. 51, (Interest 

# on mortgages) 497 

I & 2 Geo. 4, c. 78, (Bills of 
J Exchange) 503 

3 Geo. 4, c. 70, (Promissory 
notes) 502 

3 Geo. 4, c. 92, (Grants of An- 
nuities) 495 

5‘Geo. 4, c. 47, (Importation of 
Wool) 453 

5 G o. 4, c. 97, (Artificers) 453 

6 Geo. 4, c. 16, (Bankrupts) 
315, 316,317, 473, 510, 511, 
512, 513 

c, 17 (Forfeitures) 

n, 273 

c. 50, {Juries) 100 

c. 82, (Offices) 36 

c. 83, (Offices) 36 

, c. 94, (Factors) 

^ 485 

7 Geo. 4, c. 75, (Annuities) 495 
7 & 8 Geo. 4, c. 15, (BUls of 

Exchange) 504 

c. 29, (Larceny) 

425, 482 

c. 57, (Insolvent 

debtors) 318 

9 Geo. 4, c. 14, s. 7, (Sale of 
goods) 480, 500 

c. 23, (Promissory 

notes) 502 

, c. 31, (Offences 

against the person) 453 
c. 94, (Bonds) 310 

II Geo. 4, & 1 W. 4, c. 40, 
(residues) 552. 

1 W. 4, c. 47, (Bond debts) 365 
1 W. 4, c. 47, (Creditors) 410, 
411 

c. 60, (Trustees) 274, 

. 66, (Copyholds) 98, 

325, -100 

1 & 2 W. 4, c. 32, (Game) 450, 
452 

c. 66, s. 26, (Bank- 
rupts) 316, 606, 616, 616, 
521 

2 W, 4, c. 46, (Reform Act) 
103 

2 & 3 W. 4, c. 69, s. 3, (Corpo- 
rate property) 323 
c. 71, (Prescrip- 
tion) 292, 293, 427, 434 
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Statutes (continued), 

2 & 3 W. 4, c. 71, s. 1, (CMms 
to common and franchises) 
32 39 

s. 2, (Ways) 

35 

s. 5, (Pre- 
scription) 294 

c. 75, (Anatomy) 

461 

c. 98;, (Bills of 

Ex(‘han^e) 504 

c. 100, (Modus and 

exemption from tithes) 294 

ss. 1 & 3 

(Modus and exemption from 
tithes) 30 

3 W. 4, c. 15, (Dramatic lite- 
rary property) 439 

3 & 4 W, 4, c. 17, 39, (Rip 

covery of lands) 220 
c. 27, (Limita- 
tions) 177, 293 

s. 2, (Li- 
mitations) 221 

s, 12 (Joint 

tenants) 205, 211, 217 

,s.28, (Equi- 
ty of Redemption) 176 

s. 30, (Ad- 

vowsons) 22 

S.31, (Ad- 

vowsons) 22 

s, 33, (Ad- 

vowsons) 22 

.,s.36(Writs) 

100, 151, 208, 221, 314, 

396 

3 & 4 W. 4, c. 74, (Married 
women) 325, 326 
, (Recove- 
ries) 124, J33, 373,381,385, 
388, 390, 391, 392, 395, 406 
3 & 4 WT 4, c. 73, (Abolition of 
slavery) 434 

, c. 74, s. 2, (Fines 

and recoveries) 133 
, (Assu- 
rance) 389 

s. 10, 

(Recoveries) 387 

, , , , 14 

(Warranties) 133, 337 

(Bankrupts) 3i7 

c. 98, (Bank 

of England) 497, 602 
* c, 104, (As- 


Statutes (continued). 

sets) 288, 366, 4/1, 600, 
549 

, c, 105, (Dower) 

145, 152, 154 

• s* 13, 

(Dower) 150 

c, 106, s. 3, (De- 
scents) 224, 233 

s. 9, (Half 

blood) 237 

s. 10, (At- 
tainder) 170, 283 
s. 10, (De- 
scents) 284 

s. 1 1, (De- 
scent) 12, 231 

4 W. 4, c. 22, (Lessees of te- 
nants for life) 138 
4 & 5 W. 4, c. 23, (Trust es- 
tates) 274 

c. 26, (Anatomy) 

461 

4 & 5 W* 4, c. 76, (Poor Law 
Act) 422 

s. 94, (Cor- 
porations) 323 

5 & 6 W. 4, c. 29, (Bankrupts) 
517 

c. 41, (Securities) 

497 

* . . c. 65, (Preventing 

publication of lectures with- 
out consent) 439 
, c. 83, (Letters pa- 
tent) 440 

6 W. 4, c. 20, (Leases) 355 

6 & 7 W. 4, c. 64, (Leases) 356 

c. 58, (Bills of ex- 
change) 504 

I c. 71, (Commuta- 

tion of tithes) 30 
c. 110, (Copy- 
right) 440 

,'c. 115, (Inclo- 

surc of common) 33 

7 W. 4, & 1 Viet. c. 80, (BiUs 
of exchange) 497 

1 Viet. c. 26 (Wills) 288, 406, 
533, 535, 538, 539, 540 
c. 28, (Limitation of 

• actions) 177 

c. 69, (Commutation of 

tithes) 30 

1 & 2 Viet. c. 59, (International 
copyright) 440 

c. 64, (Merger of 

tithes) 30 

* 
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3tatute5 {continued). 

2 Viet. c. 74, (Recovery of 
possession of tenements) 168 

e. 110, (Abolition 

of arrest) 181, 513, 518 

c, 1 10, ss. 35 — 47, 

(Insolvent Debtors), 318 
2 Viet. c. 11, (Bankrupts 316 
2 & 3 Viet. e. 29, (Bankrupt) 
316, 522 

e. 37, (Bills of ex- 
change) 497 

e. 62, (Commuta- 
tion of tithes^ 30 
Statute, merchant, 179 

staple, 179 

recognizance in 

nature of, 180, 367 • 

Stint, common of, 33 
Stirpes, distribution per, 557 

succession in, 24 1 

Stocks of descent, male and fe- 
male, 258 

Strangers to a fine, 380 
Stultifying one's self, 324 
Subdivision courts, 517 
Subinfeudation, 91 
Subscription of ^^itnesses, 404, 
408, 409 

Subsequent conditions, 171 
Succession ab intestato, 556 

to goods mid chattels, 

462 

Sufferance, estate at, 166 
Suffrage, who entitled to, 1 67 
Suit and service, 54 
Superseding commissidns of bank- 
rupt, 525 

Surplus of intestate’s effects, 552 
Surrender, 392 

of copyholds, 392, 3,95 

essential to the con- 
veyance of a copyhold, 393, 
394 

, particulars of, 396 

deed of, 360 

. . .* of bankiaipt, 516 

Survivorship, 206 

doctrine of, 206 

of things personal, 

430 

Swans, stealing of, 425 
Syngrupha, 330 

T. 

Tail, fee, 126 

• origin of, 126 

, * , what lands it may exists in, 

126, 127 m 


Tail, fee, different species of, 127, 
128 

• . . what words necessary to 
create, 128 
. . . ., incidents to, 129 
after possibility of issue ex- 
tinct, 138 

. . . ., tenant in bankruptcy of, 3 1 7 

, alienation by tenant in, of 

copyholds, 397 
Tenant, 59 

. to the praecipe, 383, 386 

Tenants in common, 214 — 217 
Tenement, 16, 59 

entailable, 126 

'f'encmental lands, .90 
Tenendum of a deed, 332 
Tenure by divine service, 104 

( enures, ancient, 5.9 

f modern, 78 

Term of years, 159 
Termor, 158 
Terre-tenant, 91, I07 
Te.stainent, 10, 41, 401 
Testamentary guardian, 88 
Testamento anneao, administra- 
tion cum, 541 

Testes, proof of wills per, 545 
Things personal, 4 1 7 

real, 15 

right of, 1 

Timber, 31 1 
Tithes, 22 
Title to lands, 218 
. . . definition of^ 218 — 222 
, . . to things personal, 432 
Traitors, 535 
Trinoda ncccssitas, 104 
Trusts, 115 

dower out of, 116, 147 

when escheated, 273, 274 

Trustees to j)reserve contingent 
remainders, 195 
Turbuiy, common of, 53 

U. 


Udal right, 45 

Unities of joint estates, 202, 203 
Uses, 106, 152, 301 
• . . invention of, 301 
• . . before the statute, 109 
. . . after the statute, 1 12 
. . . use of the statute of. 111 
.... to bar dower, 1 52 
. . . shifting, 1 13 

charittU)le, 303 

deeds operating under flic 

statute of, 362 — 365 
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Uses, deeds of revocation of, 365 
.... conveyances to^defects of,367 
. . . deeds to lead and declare, 
S64, 3S7 

. . , Revises of, 403 
* • . covenant to stand seised to, 
362 

Umra maritima^ 400 
Usury, 486 
Usus fru ct ?/,v, 106 
Uterinus f rater y 256 

V. 

J^ndlum mortuuniy 175 

vivinny 175 

l^alor inaritagiiy 70, 89 
Valuable consideration, 330 
Vassal, 53 

Vcnary, beasts of, 44/ 

Vested legacy, 550 

remainder, 188, 189 

Vicinage, common because of, 32 
Villein in gross, 93 

regardant, 93 

services, 62 

socage, 62, 98 

Villenage, 90, 93 

privileged, 98 

pure, 61, 90 

Virge, tenant by, 164 
Vwo estate in, 175 

Voluntary waste, 310 

deed, 331 

Vouchee in recoveries, 382, 383 
Voucher in reeovericis, 383 
double and treble, 383 

W. 

Wagering policies, 493 
Wardship in cliivalry, 67 

copyholds, 98 

Wardship in socage, 88 



Warranty of chattels p<»r60fial, 
483 

lands, 334 

in exchanges, 367 

Warrren, beasts and fowls of, 38 
Waste, 310—313 

voluntary or permissive, 

310 

who punishable for, 312 

who may obtain remedies 

for, 313 

impeachment of, 312 

lands, 14, 90 

Water, 13, 16 
Ways, 34 

Wells, i>roperty in, 5 
White rents, 42 
Whole blood, 250 
Widow's chamber, 558 
Will, estates at, 161 
.... of the lord, 96, 163 
Wills and testaments, 10, II, 401, 
526, 536 

Witnesses to deeds, 340 

>vill8, 538 

Worthiest of blood, 236* 

Wreck, 14 
Writ close, 3/1 

patent, 3/1 

Writing of a deed, 331 
Written conveyances, 331 

V. 

Yard tenants, 345 
Year, 156 

and day in copyhold for- 
feiture, 314 

fines, 378 

day and waste, 280 

Years, estates for, 156 

York, custom of the province of, 

557 
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